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MM/ ORDER
PER R.C.SHARMA (A.M.) :

These are the appeals filed by the assessee against the order of

CIT(A), Mumbai, for the assessment years 2011-12 & 2009-10, in the

matter of order passed u/s.143(3) of the I.T. Act.
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2. The only grievance of the assessee pertains to the addition of
outstanding liability of VAT and service tax u/s.43B of the IT Act.

3. Rival contentions have been heard and record perused. During
the course of scrutiny assessment the AO made addition on account of
VAT and Service Tax not paid during the year by invoking provisions of
Section 43B f the Act. We found that provision of Section 43B is
applicable only with respect to the expenditure which has been debited
and claimed without payment of the same. In the instant case before
us, the assessee is neither debited VAT or Service Tax nor claimed the
same as deduction while computing its income. Therefore, there is no
reason for making addition on VAT or service tax which has not been
claimed as expenditure in the P&L account. The VAT and Service Tax
so collected from the customers are neither in the nature of income nor
expenses, insofar as the tax so collected are directly paid in the
Government Treasury and assessee is not going to earn any income
from such tax collected from the customers. Since the assessee did not
debit VAT and Service Tax in the profit and loss account nor did the
assessee claimed any deduction in respect of VAT and Service Tax
amount while computing his taxable income, the issue is squarely
covered by the decision of Hon’ble Delhi High Court in the case of
Noble & Hewitt (India) (P) Ltd., 305 ITR 324. The Mumbai bench of the
Tribunal in the case of Pharma Search, 82 DTR 303 also held that
provisions of Section 43B cannot be invoked unless the assessee has

claimed by way deduction the amounts specified u/s.43B without
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making actual payment. Respectfully following the decision of Hon’ble
Delhi High Court as well as decision of the Mumbai bench of the
Tribunal, we do not find any justification for addition so made by the
AO. Accordingly, the AO is directed to delete the addition so made in
the assessment year 2009-2010 and 2011-2012 on account of VAT
and Service Tax not claimed in the profit and loss account.

4, In the result, both appeals of the assessee are allowed.

Order pronounced in the open court on this 31/03/2016
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