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ORDER

PER VIVEK VARMA, JM:

The appeal emanates from the order of the CIT(A) 16, Mumbai,
dated 19.09.2011, wherein, the solitary issue is with regard to treating

Rs. 12,23,619 on income from other sources.

2. The facts as submitted by the AR are that the assessee company
is in BIFR, after eroding its capital base with losses. As the assessee is
doing its day to day business, it had to park certain funds with the
bank to avail LCs, as per bank requirements. For this purpose, the
assessee placed funds in fixed deposits on which it generated interest

income at Rs. 12,23,619.
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3. The AR submitted that the company was before the BIFR and
reeling in losses, as evident from Balance sheet placed in the APB that
the entire capital of Rs. 2.70 crores has been eroded by losses of Rs.
6.32 crores. It was explained by the AR that it had taken unsecured
loans of Rs. 7.99 crores. The cash and bank balances of Rs. 3.69
crores, shown in the Balance sheet were out of the unsecured loans.
The AR further submitted that the observations of the revenue
authorities that the assessee had placed its own funds to avail bank

facilities is more of an apprehension based on conjectures and without

any basis.
4. The DR relied on the orders of the revenue authorities.
S. We have heard arguments and perused the material on record,

we find from the Balance sheet that the assessee had net cash losses,
which had eroded its capital and because of which it was before BIFR.
We are also in agreement with the assessee that there cannot be any
own funds with the assessee, which could be parked with the bank to
receive interest. We also find from the Balance sheet that the assessee
had raised unsecured loans and there was no secured loan. All this go
to show that the assessee was neckdeep in financial crisis and because
of which, it had approached the BIFR. We also cannot comprehend any
other explanation with regard to the funds put in the bank for the
purposes of availing certain facilities, which incidentally were also from

the unsecured loans.

6. As the interest has been earned by the assessee pertained only
from the funds lying in the bank to avail bank/business facility, the
character of this interest can only be that of business and not other
sources, as contemplated by the revenue authorities. This proposition

has been accepted by the Hon’ble Karnataka High court in the case of
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CIT vs Chinna Nachimuthu Constructions, reported in 279 ITR 70,

wherein the Hon’ble Karnatka High Court observes,

“Having heard counsel for both sides, we have noticed that investment
of amount in fixed deposits by the assessee was only to secure a bank
guarantee to be offered to M/s KPTCL in order to acquire a contract
work. Therefore, it cannot be treated as an income from other sources
and interest accrued on such fixed deposits has to be treated as
business income only. Our view is also supported by the judgment of
the Supreme Court in the case of CIT V Govinda Chaudhury and sons
reported in (1993) 203 ITR 881.

In the result the appeal is dismissed. The question of law is answered
against the Revenue”.

7. Respectfully following the decision, we set aside the order of
CIT(A) on this issue and direct the AO to treat the income as business

income and allow the set off accordingly.

8. In the result, the appeal of the assessee is allowed.

Order pronounced in the open Court on this day of 10/10/2012.
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