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MEAM/ORDER

Per Sanjay Arora, Accountant Member:

This is an Appeal by the Assessee agitating the appellate order by the
Commissioner of Income Tax (Appeals)-1, Madurai (‘CIT(A)’ for short) dated
06.06.2011, partly allowing the assessee’s appeal contesting its assessment
order under section 143(3) of the Income-tax Act, 1961 (‘the Act' for short)
dated 31.03.2009 for assessment year (AY) 2007-08.
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2. The present appeal involves the assessee’s claim for deduction u/s.
54EC of the Act, which was restricted by the Assessing Officer to Rs.50
lakhs, i.e., on the basis of investment of the long-term capital gains arising to
the assessee in long-term specified asset (REC Bonds) within the specified
time. The assessee claims to be prejudiced in-as-much as she was prevented
by the Notification No.380 of 2006 dated 22.12.2006 issued by CBDT,
placing an artificial cap of Rs.50 lakhs on such investment even as the section

itself casts no such limit, so that the said Notification is ultra vires the Act.

3. We have heard the parties and perused the material on record.

We are wholly unable to appreciate the assessee’s claim. This
Tribunal is firstly not competent to decide on the constitutionality of the
provisions of the Act; being itself a creation of the said statute. Further,
deduction stands already allowed to the assessee qua the investment made by
her. Without further investment, made within the defined period, even de
hors the Notification, placing a cap on such investment, no further deduction
u/s. 54EC of the Act could possibly be allowed. In fact, the 1d. AR fairly
conceded during the hearing to the assessee having in fact pursued a wrong
remedy, placing on record the decision by the Hon'ble Madras High Court in
Areva T&D India Ltd. v. CIT (Asst.) [reported at [2010] 326 ITR 540 (Mad)]
wherein a writ challenging the said Notification was struck down by the
Hon'ble Court stating that the law itself stands amended by Finance Act,
2007 with retrospective effect from 01.04.2006, so that the investment in
long-term specified asset is to be made during the period commencing
01.04.2006, up to 31.03.2007, and further, confers the power on the Board to
prescribe conditions, including as to providing limit on the investment that
could be made in the assets specified in the Notification. Continuing further,
he would further submit that the proper course for the assessee is to pursue
the Board in respect of the powers conferred on it u/s. 119 of the Act for the

removal of difficulties. The Tribunal may allow the assessee liberty to



3 L.T.A. No.1512/Mds/11

pursue the said course. In our view, even as observed during hearing, the
assessee is surely free to pursue any course envisaged by law, and this
tribunal has no power to cast any fetter thereon. Even as regards the
condonation of delay in moving the Board, where so, the relevance of the
fact of the assessee having pursued the appellate course, i.e., as against the
administrative remedy, is a matter that lies solely within the purview of the

concerned authority and is to be considered by it. We decide accordingly.

4. In the result, the appeal is dismissed.

Order pronounced in the open court on October 20, 2016.
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