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O R D E R 

 

PER KHETTRA MOHAN ROY, AM: 

  This appeal by the Revenue is directed against the order 

of Ld. Commissioner of Income Tax (Appeals)-3, Nagpur (for 

short, “CIT(A)”), dated 27/02/2025 passed under section 250 

of the Income Tax Act, 1961 (for short, “Act”) which is arising 

out of assessment order passed u/s. 143(3), dated 30.12.2018 
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by the ACIT, Circle-1, Nagpur for the Assessment Year 2016-

17 (AY).    

2. The sole issue raised by the Revenue in this appeal is, 

Ld.CIT(A) is not correct in deleting the addition of Rs. 

5,56,72,000/- made by the Ld. Assessing Officer (AO) u/s. 

43CA of the Act. 

3.  Facts of the case in brief are that assessee is company, 

engaged in the business of civil construction and development 

of infrastructure projects. It filed its e-return of income for 

A.Y. 2016-17 furnished on 17.10.2016 declaring total income 

of Rs. 18,32,36,180/-.  Case was selected for scrutiny through 

CASS and statutory notices u/s. 143(2) & 142(1) of the Act 

were issued and served upon the assessee.  In response to the 

notices issued, assessee made submissions and on perusal of 

the documents so submitted, Ld. AO noticed that during the 

assessee sold Transferable Developmental Rights (TDRs) of Rs. 

6,51,63,000/-, but the market value was of Rs.12,08,35,000/-  

Ld. AO further observed that assessee has not computed 

income on TDRs under the provisions of section 43CA of the 
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Act. Therefore, show-cause notice dated 25.12.2018 was 

issued to the assessee.  In response thereto, assessee stated 

that provisions of section 43CA are not applicable in the case 

of transfer of any intangible assets like TDR, tenancy right or 

development right in the ordinary course of business of the 

assessee who is engaged in the business of builders and 

developers.  The explanation submitted by the assessee did 

not find favour with the Ld. AO, who calculated the sale 

consideration of TDRs on fair market value and the difference 

amount of Rs. 5,56,72,000/- (12,08,35,000 - 6,51,63,000) 

added to the total income of the assessee u/s. 43CA of the Act. 

4. Assailing the above order of Ld. AO, assessee preferred 

appeal before the Ld. CIT(A), who after considering the 

submissions of the assessee allowed this ground of appeal 

holding that addition made by the Ld. AO u/s. 43CA is not 

sustainable as TDRs do not fall within the ambit of the section.  

The legislative intent behind section 43CA was to curb the 

undervaluation of tangible immovable property transactions 

and applying it to TDR sales would be an incorrect 
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interpretation of the provision as TDR is an intangible 

immovable property and directed the Ld. AO to delete the 

addition of Rs. 5,56,72,000/-. Aggrieved, Revenue is in appeal 

before this Tribunal. 

5. Ld. Departmental Representative (DR) strongly relied 

upon the assessment order and submitted that Ld. AO has 

rightly invoked the provisions of section 43CA of the Act. It 

was argued that assessee has transferred valuable rights in 

immovable property in the form of TDRs at a consideration 

significantly lower than the stamp duty value/market value. 

Therefore, the difference was rightly brought to tax to prevent 

undervaluation of transactions. The Ld. DR contended that 

TDRs are intrinsically linked to land and building and hence 

fall within the scope of “land or building or both” as envisaged 

under section 43CA. Accordingly, the order of the Ld. CIT(A) 

deleting the addition was erroneous and deserves to be set 

aside.  Ld. DR placed reliance on the following case laws:- 

i) Chheda Housing Development Corporation vs. 
Bibijan Shaikh Farid & Ors. 2007 (3) MHLJ 402 
(Bom. HC) 
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ii) Sadoday Builders Pvt. Ltd. vs Joint Charity 
Commissioner in WP No. 4543/2010, dt 23.06.2011 
(Bombay HC at Nagpur) 

iii) Vidarbha Veneere Industries Ltd. vs. ITO [2025] 174 
taxmann.com 223 (Bom. HC) 

iv) Arif Akhatar Hussain vs. ITO [2011] 45 SOT 257 
(Mumbai)  

v) ACIT vs. Dattani Development [2016] 72 
taxmann.com 330 (Mumbai – Trib.) 

 

6.  Per contra, learned counsel for the assessee supported 

the order of the Ld. CIT(A) and reiterated that section 43CA 

applies only to transfer of tangible immovable property being 

land or building or both, and not to intangible rights such as 

TDRs. It was submitted that TDR is a development right and 

not land or building per se. He further submitted that the 

legislature has consciously used specific terminology in 

section 43CA, and the same cannot be extended to cover 

intangible rights by interpretation. It was also argued that 

various judicial precedents have consistently held that TDRs 

are distinct from land/building and fall outside the ambit of 

section 43CA. Therefore, the Ld. CIT(A) has correctly deleted 
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the addition.  He placed reliance, to support his contentions, 

on the following judgments:- 

i) ACIT vs. M/s. Triple Securities Pvt. Ltd. in ITA 
No.2270/MUM/2021, dated 20.12.2022 (ITAT – 
Bom.) 

ii) Romiel Samuel vs. ITO in ITA No. 437/MUM/2016, 
dated 13.06.2018 (ITAT – Bom.) 

iii) CIT vs. Greenfield Hotels & Estates (P) Ltd. [2016] 
389 ITR 68 

iv) Noida Cyber Part (P) Ltd. vs. ITO [2021] 186 ITD 593  

 

7. We have considered the rival submissions and perused 

the material on record. The issue for adjudication is whether 

section 43CA applies to transfer of TDRs. We find that section 

43CA specifically applies to transfer of an asset, being land or 

building or both, held as stock-in-trade. In the present case, 

the subject matter of transfer is TDR, which is a development 

right and not land or building per se. Deeming provisions 

cannot be carried beyond the purpose for which they were 

enacted. 

➢ CIT vs. Amarchand N. Shroff [1963] 48 ITR 59 (SC) 

➢ CIT vs. Mother India Refrigeration Industries P. Ltd. 

(1985) 1551 ITR 711 (SC) 

https://www.google.com/search?q=Commissioner+of+Income-tax+v.+Amarchand+N.+Shroff&num=10&sca_esv=30b933525b8ea3e1&biw=1920&bih=859&sxsrf=ANbL-n51d9OliIJuahgu6MViYJaSD-6xXQ%3A1776757471757&ei=3yrnafXsLfuP4-EPh6HK2QY&ved=2ahUKEwjPl5uEu_6TAxVMoa8BHdWLOh8QgK4QegQIARAB&uact=5&oq=%281963%29+48+itr+59+%28SC%29&gs_lp=Egxnd3Mtd2l6LXNlcnAiFSgxOTYzKSA0OCBpdHIgNTkgKFNDKTIFECEYnwVI701QAFiKRXAAeAGQAQGYAc8EoAHtJqoBDDAuMTMuNS4xLjAuMrgBA8gBAPgBAZgCFKAC1iLCAggQABiABBixA8ICBRAAGIAEwgIFEC4YgATCAg4QABiABBixAxiDARiKBcICAhAmwgIGEAAYChgewgIEEAAYHsICBhAAGBYYHsICBRAAGO8FwgIIEAAYgAQYogSYAwDiAwUSATEgQJIHCjAuMTIuNi4xLjGgB9pRsgcKMC4xMi42LjEuMbgH1iLCBwY1LjEzLjLIByCACAA&sclient=gws-wiz-serp&mstk=AUtExfDCSbhCXT_g-fN1kIaII-tNjzvIGv__-qlS1t5Uvayftw8I7XRxazT9P3Nw4UG03eMt4gq2FpgfxWip9GQNlbCu-DPo_vzrz8XL3DOkgaqDGbHNT_BKEzecstAcw_6J0bkTNzIhtLRvFDVYdLP5B5FbeVOGwGWYkR6slo-3BHmrZlux0sKY7_zZyIOgmbYqExhulktnrnODqhGTKrXQvaGdmMuu3dt0aHAm32b8cq2Th4mcUO9KBhhF8PR-fzxygrDZasPYim7pOB8KkILHMb_ezgeXs3Gf0bSr_t61mmbpDni0MXZdOVL8BOiFZhFDSgzN0zxU-xRKRno19_35EOox4c39Rk9C6eTtz_7TDZ6O87fyngzvPjclakV1NExG2WV1Q6H6moO-ag7W_YyXqA&csui=3
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We find that this issue is no longer res integra. The 

Hon’ble Bombay High Court in CIT vs. Greenfield Hotels & 

Estates Pvt. Ltd. (supra) has held that transfer of TDR does not 

amount to transfer of land or building and hence provisions of 

section 50C are not applicable. Similar view has been taken 

by Mumbai Benches of the Tribunal in the cases of C.R. 

Developers Pvt. Ltd. vs. JCIT in ITA No. 4277/Mum/2013, 

dated 13.05.2015 wherein it was held that TDR/FSI rights are 

distinct from land or building and cannot be brought within 

the ambit of such deeming provisions. Respectfully following 

the above judicial precedents, we hold that TDR being an 

intangible right, does not fall within the scope of section 43CA. 

Therefore, the action of the Ld. AO in adopting the stamp duty 

value and making addition of Rs. 5,56,72,000/- is not in 

accordance with law and we find no infirmity in the well-

reasoned order of the Ld. CIT(A) in deleting the addition.  The 

grounds of appeal raised by the Revenue are dismissed. 

 

 



ITA No. 279/NAG/2025 

(Khare and Tarkunde  
Infrastructure Pvt. Ltd.) 

 

8 
 

8.  In the result, appeal filed by the Revenue is dismissed. 

 

Order pronounced on 21.04.2026 under Rule 34 of Income 

Tax (Appellate Tribunal) rules 1963 

                                                                                      

    Sd/-          sd/- 

         PAWAN SINGH                    KHETTRA MOHAN ROY  
    JUDICIAL MEMBER        ACCOUNTANT MEMBER 

 

Nagpur: Dated: 21/04/2026 

vr/- 

Copy to: 

1. The Assessee  
2. The Revenue  
3. The Pr.CIT concerned. 
4. The DR, ITAT, Nagpur                                                                         
5. Guard file. 

                       By order 

 

  Senior Private Secretary 
     ITAT, Nagpur 


