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O R D E R 

 

PER R.K. PANDA, VP: 

 

This appeal filed by the assessee is directed against the order dated 

19.12.2023 of the Ld. CIT(A), Pune-12 relating to assessment year 2020-21. 

 

2. Although a number of grounds have been raised by the assessee, however, 

these all relate to the order of the Ld. CIT(A) in confirming the penalty of 

Rs.44,59,003/- levied by the Assessing Officer u/s 271AAB of the Income Tax 

Act, 1961 (hereinafter referred to as ‘the Act’) for assessment year 2020-21. 

 

3. Facts of the case, in brief, are that the assessee is a private limited company 

engaged in the business of wholesale gold ornaments and silver items.  A survey 

action u/s 133A of the Act was initiated in the case of the assessee company on 
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18.10.2019.  Due to detection of substantial amount of cash, survey action was 

converted into search and seizure action u/s 132 of the Act on 19.10.2019.  During 

the course of search action, cash of Rs.34,50,000/- was found out of which an 

amount of Rs.31 lakhs was seized.  Although gold stock amounting to 35782.820 

gms was found but nothing was seized.  In the course of search action u/s 132 of 

the Act statement of Shri Ajitkumar Soni, director of the assessee company was 

recorded.  In respect of cash found of Rs.34,50,000/- the assessee in reply to 

question No.17 had admitted that he had no explanation for cash of Rs.31,58,232/- 

out of the said cash found.  In the post search proceedings vide letter filed on 

13.12.2019 the assessee company offered Rs.31,58,323/- as sales for April 2019 to 

September 2019 which was not recorded in the books of account.  Similarly, in the 

course of search proceedings gold of 35782.820 gms were found.  On verification 

of the books of account it was seen that as per books the gold was 34554.82 gms.  

Thus, there was excess gold found in the possession of the assessee.  Shri 

Ajitkumar in his reply to question No.14 confirmed that there was excess gold of 

1228 gms found in the possession of the assessee company and expressed his 

willingness to pay taxes due on the value of the excess stock to be valued at 

average market rate prevailing during 01.04.2019 to 18.10.2019.  The assessee in 

response to the notice u/s 153A of the Act filed its return of income on 31.03.2021 

declaring total income of Rs.4,32,36,390/-.  The return was selected for complete 

scrutiny and accordingly statutory notice u/s 143(2) of the Act was served.  

Subsequently notice u/s 142(1) of the Act along with a questionnaire was issued 

and served on the assessee. 
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4. During the course of assessment proceedings the Assessing Officer 

confronted the assessee as to why he has not offered an amount of Rs.31,58,323/-.  

The assessee explained that he had offered an amount of Rs.31 lakhs as cash and 

the amount of Rs.58,323/- remained to be included.  The assessee submitted that 

the cash found and seized represents the sales of the assessee company during the 

period from 19.04.2019 to 04.10.2019 and this amount was accounted for in the 

books of account.  It was submitted that the entire amount was offered for taxation 

and the taxes were duly paid to cover up any discrepancy.  The Assessing Officer 

rejecting the various explanations given by the assessee levied penalty u/s 271AAB 

of the Act on the amount of Rs.31,58,323/-.  The Assessing Officer, similarly 

rejecting the various explanations given by the assessee, made addition of 

Rs.42,73,440/- being the investment in excess gold found during the course of 

search and levied penalty u/s 271AAB of the Act on the above addition.  The 

Assessing Officer in the order passed u/s 271AAB of the Act levied penalty of 

Rs.44,59,003/- on account of addition of the above items being the penalty @ 60% 

of tax sought to be evaded. 

 

5. Before the Ld. CIT(A) the assessee challenged the penalty levied by the 

Assessing Officer.  Relying on various decisions it was submitted that when no 

undisclosed income is found during the course of search, penalty u/s 271AAB of 

the Act deserves to be deleted. 

 

6. However, the Ld. CIT(A) was not satisfied with the arguments advanced by 

the Ld. CIT(A).  He observed that the assessee had admitted the undisclosed 
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income during the course of assessment proceedings and has not challenged the 

order passed u/s 143(3) of the Act before the first appellate authority.  In other 

words, the assessee has accepted the assessment order u/s 143(3) of the Act passed 

by the Assessing Officer.  He referred to the provisions of section 271AAB of the 

Act and held that the provisions of said section are squarely applicable as the 

conditions stipulated are clearly attracted.  He noted that search action has been 

initiated u/s 132 of the Act and during the course of search the statement of the 

assessee was recorded under sub-section (4) of section 132 of the Act wherein the 

assessee had admitted the undisclosed income in the specified manner in which the 

said income has been derived.  Relying on various decisions, he upheld the penalty 

levied by the Assessing Officer u/s 271AAB of the Act. 

 

7. Aggrieved with such order of the Ld. CIT(A) the assessee is in appeal before 

the Tribunal. 

 

8. The Ld. Counsel for the assessee strongly challenged the order of the Ld. 

CIT(A) in confirming the penalty levied by the Assessing Officer.  He submitted 

that on the date of search the books were in-complete for few days for which all 

these problems happened.  He submitted that the assessee was in regular business 

and the cash so found was explained to be out of sale proceeds and therefore the 

same cannot be considered as undisclosed income.  Referring to the assessment 

order he submitted that out of the amount of Rs.31,58,000/-, the Assessing Officer 

himself has accepted an amount of Rs.31 lakhs as regular sales and has added only 
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an amount of Rs.58,000/-.  So far as the stock is concerned, the Ld. Counsel for the 

assessee referred to pages 49 to 51 of the paper book and submitted that the stock 

so found was about 39,893.370 gms (gross) and 35,782.820 gms (net).  Referring 

to page 105 of the paper book he drew the attention of the Bench to the question 

Nos.13 and 14 in the statement recorded u/s 132(4) which read as under: 
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9. Referring to the letter dated 12.03.2016 issued by the Assessing Officer, 

copy of which is placed at page 107 of the paper book, the Ld. Counsel for the 

assessee drew the attention of the Bench to the Annexure-5 enclosed along with the 

said letter, copy of which is placed at page 108 of the paper book and drew the 

attention of the Bench to the same which is as under: 
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10. Referring to page 50 of the paper book the Ld. Counsel for the assessee drew 

the attention of the Bench to the same and submitted that serial No.23 contains 

gold bar of 1356.460 gm valued at Rs.51,54,548/-.  He submitted that if the gold 

bar is excluded, then there will be no excess stock and the stock so found will be 

tallied with the book figure.  He submitted that although the assessee has not 

challenged the order of the Assessing Officer before the first appellate authority, 

however, he can argue the matter on the issue of levy of penalty u/s 271AAB of the 

Act since both are separate proceedings.  He submitted that mere non-challenging 

the assessment order cannot be the basis for levy of penalty u/s 271AAB of the IT 
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Act when otherwise no addition is called for.  He accordingly submitted that the 

penalty levied by the Assessing Officer and sustained by the Ld. CIT(A) be 

deleted. 

 

11. The Ld. DR on the other hand heavily relied on the orders of the Assessing 

Officer and the Ld. CIT(A). 

 

12. We have heard the rival arguments made by both the sides, perused the 

orders of the Assessing Officer and Ld. CIT(A) / NFAC and the paper book filed 

on behalf of the assessee.  We have also considered the various decisions cited 

before us.  We find the Assessing Officer in the instant case levied penalty of 

Rs.44,59,003/- due to addition of Rs.31,58,323/- on account of unexplained cash 

and addition of Rs.42,73,440/- on account of excess stock of jewellery found 

during the course of search.  So far as the unexplained cash of Rs.31,58,323/- is 

concerned, he noted that although the assessee has offered an amount of Rs.31 

lakhs in the return of income filed and paid due taxes, however, the assessee failed 

to specify the manner in which the said undisclosed income was derived.  

Similarly, the assessee had not declared an amount of Rs.58,323/- in the return of 

income filed.  Further, the excess stock of jewellery valued at Rs.42,73,440/- 

which was found during the course of search was not declared in the return of 

income filed.  We find the Ld. CIT(A) sustained the penalty levied by the 

Assessing Officer on the ground that the provisions of section 271AAB of the Act 

are clearly applicable to the facts of the present case.  Further, search had been 
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initiated u/s 132 of the Act and during the course of search the statement of the 

director of the assessee company was recorded u/s 132(4) of the Act wherein he 

had admitted the undisclosed income in the specified manner in which such 

income has been derived.  It is the submission of the Ld. Counsel for the assessee 

that levy of penalty u/s 271AAB of the Act is untenable since the assessee has 

explained that the books of account were incomplete on the date of search.  

However, the entire cash was out of regular sales and the Assessing Officer 

himself has accepted an amount of Rs.31 lakhs as regular sales and has added only 

an amount of Rs.58,000/-.  Similarly, it is also his submission that the Annexure-5 

to the letter dated 12.03.2016 if considered along with page 50 of the paper book 

which is the valuation done by the search party, then it will be noted that the list of 

inventory of jewellery found during the course of search contains gold bar 

weighing 1356.460 gm valued at Rs.51,54,548/- whereas in the annexure to the 

letter there is no closing stock of gold bar in the quantity of gold calculated at 

34.554 grams and thus there will be no excess stock. 

 

13. We find some force in the above arguments of the Ld. Counsel for the 

assessee.  A perusal of the assessment order shows that out of excess cash 

computed by the Assessing Officer at Rs.31,58,323/- the assessee offered an 

amount of Rs.31 lakhs which has been accepted by the Assessing Officer as out of 

regular sales and he has made addition of Rs.58,323/- only but levied penalty on 

the amount of Rs.31,58,323/-.  Therefore, penalty, if any, in our opinion, can be 

levied only on the amount of Rs.58,323/-.  So far as the addition on account of 
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jewellery is concerned, a perusal of page 50 of the paper book shows that the 

inventory of jewellery found contains gold bar weighing 1356.460 gm valued at 

Rs.51,54,548/- which is as under: 

 

 

14. However, a perusal of the Annexure-5 supplied by the department to the 

assessee as per letter dated 12.03.2016 does not contain the stock of gold bar.  We, 

therefore, find force in the argument of the Ld. Counsel for the assessee that the 

Assessing Officer has not considered the gold bars properly and had he considered 

the same then there would not have been any excess stock.  We find merit in the 

arguments of the Ld. Counsel for the assessee that merely because the director of 

the assessee company has erroneously accepted the same or that the assessee has 

not challenged the order of the Assessing Officer, cannot be a ground for levying 
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penalty.  It is the settled proposition of law that assessment proceedings and 

penalty proceedings are separate proceedings.  The assessee can always make fresh 

arguments during penalty proceedings.  Further, merely because the assessee has 

accepted the assessment order and has not challenged the same cannot be the basis 

for levy of penalty u/s 271AAB.  Therefore, penalty u/s 271AAB cannot be levied 

due to addition on account of excess stock found during the course of search.  In 

view of the above discussion, we are of the considered opinion that the penalty 

levied u/s 271AAB of the Act can be levied only on the amount of Rs.58,323/- 

being the excess cash found which was not declared by the assessee in the return of 

income.    We, therefore, modify the order of the Ld. CIT(A) and direct the 

Assessing Officer to restrict the penalty on the amount of Rs.58,323/- not declared 

by the assessee.  The grounds raised by the assessee are accordingly partly 

allowed. 

 

15. In the result, the appeal filed by the assessee is partly allowed. 

 

Order pronounced in the open Court on 15th April, 2026. 

 

 

       Sd/-                            Sd/- 

   (ASTHA CHANDRA)                              (R. K. PANDA) 

   JUDICIAL MEMBER                                         VICE PRESIDENT 

पुणे Pune; दिन ांक  Dated : 15th April, 2026 

GCVSR 
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