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MRY/ORD ER

Per B.M. Biyani, AM:

Feeling aggrieved by order of first-appeal dated 29.12.2023 passed by
learned Commissioner of Income-tax (Appeals)-3, Bhopal [“CIT(A)”], which
in turn arise out of penalty-order dated 28.03.2019 passed by Addl. CIT
(Central), Indore u/s 271D of the Income-tax Act, 1961 [“the Act”] for

assessment-year [“AY”] 2012-13, the assessee has filed present appeal.

2. This is a re-called matter. Originally, the present of assessee, being
the same ITA No. 188/Ind/2024 for AY 2012-13, was decided by learned
co-ordinate bench of ITAT, Indore alongwith other two appeals, being ITA No.

189/Ind/2024 for AY 2013-14 & ITA No. 190/Ind/2024 for AY 2014-15,
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vide a consolidated Order dated 25.10.2024 [“earlier order dated
25.10.2024°] in favour of assessee. Subsequently, the revenue filed M/A No.
19/Ind/2025 for AY 2012-13, which came to be disposed of by ITAT’s Order
dated 02.09.2025 wherein the ITAT passed following order re-calling
aforesaid earlier order dated 25.10.2024 to the extent it related to AY 2012-

13:

“4., Thereafter, learned Representatives of both sides made their vehement
submissions on the issued raised in M/A. After deliberations, it emerged that
by means of impugned order, the ITAT has quashed penalty-order dated
29.12.2023 passed by AO as time-barred taking into account a common fact
for three AYs 2012-13 to 2014-15 that the AO made reference to Competent
Officer for imposition of penalty on 13.06.2018 [Para 8(ii) of ITAT’s order].
However, the factual position for AY 2012-13 under consideration was
different in as much as the original reference dated 13.06.2018 was
withdrawn because the AY 2011-12 was mistakenly referred therein and a
new reference dated 25.03.2019 for correct AY 2012-13 was made by AO to
the Competent Officer. Ld. DR for revenue/applicant submitted that this correct
fact might not have been placed before ITAT since there was a common
hearing of three years and in any case, there is an apparent mistake in the
order of ITAT due to non-consideration of correct fact rendering the impugned
order fit for rectification u/s 254(2). Hence, the order passed by ITAT may be
re-called. On a careful consideration, we find that there is an apparent
mistake in the impugned order as narrated. Therefore, we re-call the order of
ITAT for AY 2012-13. The registry is direct to re-list the original appeal being
ITA No. 188/Ind/2024 for AY 2012-13 for a fresh hearing before regular
bench after giving proper notices to parties. Accordingly, this M/A is
allowed.”

Accordingly, the present appeal being ITA No. 188/Ind/2024 has again

come up before this bench for hearing.

3. The assessee has raised following grounds:

“1. That, the Ld. CIT(A) erred in law and the facts of this case and upheld
the penalty levied by Assessing Officer u/s 271D of the Income-tax Act, 1961
of Rs. 50,00,000/- without considering full facts and legal position. The
penalty levied therefore is totally wrong and illegal on the facts of the case.
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2. That, the Ld. CIT(A) erred in law and the facts of the case by confirming
the penalty u/s 271D despite the fact that impugned penalty order was
barred by limitation u/s 275 of Income-tax Act, 1961.

3. That, the Ld. CIT(A) erred in law and the facts of the case and failed to
appreciate Explanatory Notes and Circular No. 387 dated 07/06/1984 issued
by the CBDT.

4. That the appellant craves to leave, add, alter or amend any of the
ground at or before hearing.”

The primary issue raised by assessee in Ground No. 2, being

contested before us, is that the penalty-order dated 28.03.2019 u/s 271D

passed by AO was barred by time-limitation prescribed in section 275(1)(c).

5.

This very issue stands already adjudicated by learned co-ordinate

bench in favour of assessee in aforesaid earlier order dated 25.10.2024.

Since the co-ordinate bench has passed a detailed order incorporating the

facts, the judicial decisions and giving their adjudication, at first we would

like to re-produce the same for an immediate reference:

Order dated 25.10.2024 of co-ordinate bench of ITAT, Indore:

“4.  The background facts leading to these appeals are such that the
asesesee was a director of M/s Jaideep Ispat and Alloy Pvt. Ltd.
[“Company”] forming part of “Moira Group” of Indore. A search u/s 132
was conducted on 17.06.2015 upon Moira Group including assessee
and in pursuance thereof, the assessments of assessee were made u/s
153A r.w.s. 143(3) by Dy. Commissioner of Income-tax (Central)-2,
Indore for different years including AYs 2012-13 to 2014-15 with which
are concerned in these three appeals. During search-proceedings,
various incriminating documents in the form of hard copies as well as
soft documents were found and seized from factory premise of
Company. During post-search enquiries, data was also retrieved from
deleted files of hard disk. On perusal of seized material, the AO found
notings of certain amounts taken by assessee by way of loans from
parties. In some cases, cheque details were mentioned and in some
cases no mode was mentioned. On further examination, the AO found
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that the loans taken through cheques were duly reflected in books of
account of assessee but the loans where mode was not mentioned,
were not appearing in books of account. Accordingly, the AO treated
those entries where mode was not mentioned, as entries of loans taken
in cash. The AO treated this as a violation of section 269SS. Since the
penalty u/s 271D for violation of section 269SS could be imposed by
AddIl. Commissioner, the AO referred matter to Addl. CIT (Central),
Indore [“Competent Officer’] vide letter No. F.No. DCIT(Cen.)-
2/Ind/Penalty/269SS/ 269T/2018-19 dated 13.06.2018 for imposition
of penalty u/s 271D. Acting upon such reference, the Competent Officer
issued a show-cause notice dated 29.10.2018 to assessee u/s 274
r.w.s. 271D for imposition of penalty to which the assessee filed his
submissions. However, being unconvinced with assessee’s submissions,
the Competent Officer ultimately passed penalty-orders dated
28.03.2019 imposing a penalty of Rs. 50,00,000/-, Rs. 3,36,00,000/-
and Rs. 30,00,000/- for AY 2012-13, 2013-14 and 2014-15 respectively.
Aggrieved, the assessee carried matters in first-appeal. During first-
appeal, the assessee challenged the legality of penalty-orders on time
limitation ground as well as imposition of penalties on merit. The CIT(A),
however, rejected assessee’s entire submission and upheld penalty
orders passed by Competent Officer. Now, the assessee has come in
next appeals before us.

5. Learned Representatives of both side agree that the grounds and
underlying facts are identical in all three years, therefore any one case
may be taken and the same adjudication will follow for all three years.

6. The grounds raised in AY 2012-13 are as under:

“1. That, the Ld. CIT(A) erred in law and the facts of this case and
upheld the penalty levied by Assessing Officer u/s 271D of the Income-
tax Act, 1961 of Rs. 50,00,000/- without considering full facts and legal
position. The penalty levied therefore is totally wrong and illegal on the
facts of the case.

2. That, the Ld. CIT(A) erred in law and the facts of the case by
confirming the penalty u/s 271D despite the fact that impugned penalty
order was barred by limitation u/s 275 of Income-tax Act, 1961.

3. That, the Ld. CIT(A) erred in law and the facts of the case and
failed to appreciate Explanatory Notes and Circular No. 387 dated
07/06/1984 issued by the CBDT.

4. That the appellant craves to leave, add, alter or amend any of
the ground at or before hearing.”

7. As can be seen, in Ground No. 2, the assessee claims that the
impugned penalty-order was barred by time-limitation prescribed in
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section 275. The assessee also raised this very issue before CIT(A) but
the CIT(A) referred following provision of section 275(1)(c):

“275(1) No order imposing a penalty under this Chapter shall be

passed -

(@ XXX

(b) XXX

(c) in any other case, after the expiry of the financial year in which

the proceedings, in the course of which action for imposition of penalty
has been initiated, are completed, or six months from the end of the
month in which action for imposition of penalty is initiated, whichever
period expires later.”

Thereafter, the CIT(A) dismissed assessee’s claim of legality by passing
following order:

“3.1.3 As per the above section, the last date for passing of eht
penalty-orders was six months from the end of the month in which
action for imposition of penalty is initiated. The Addl. CIT(Central),
Indore issued a notice u/s 271D r.w.s. 274 of the Act on 29/10/2018
and passed the penalty-order u/s 271D on 28.03.2019. Hence, the
penalty order was passed before the limitation period expired. The
appellant’s contention that the initiation of penalty proceedings should
be taken from the date when the Assessing Officer recommended
initiation of penalty to the AddI. CIT (Central), Indore vide letter dated
13.06.2018 is not tenable. Penalty proceedings can be said to be
properly initiated only when notice of the same is effectively served on
the assessee. Hence, the date of initiation of penalty proceedings will be
taken as 29.10.2018. The appellant’s appeal on this point stands
dismissed.”

8. During hearing before us, Ld. AR for assessee made vehement
arguments to contend that the impugned penalty-order is certainly time-
barred. To show this, Ld. AR first submitted relevant data as under:

(i) Date on which assessment-order u/s 153A was passed by
AO - 27.12.2017

(i) Date on which the AO made 1% reference to Competent
Officer for imposition of penalty — 13.06.2018

(i) Date on which the AO made 2" reference to Competent
Officer for imposition of penalty — 13.06.2018

(i) Date on which the Competent Officer issued show-cause
notice to assessee u/s 274 - 29.10.2018
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(iv) Date on which the penalty-orders were passed by
Competent Officer — 28.03.2019

9. Then, Ld. AR referred the very same provision of section 275(1)(c)
as analysed by Ld. CIT(A), re-produced in earlier para. Ld. AR explained
that there are two limbs in section 275(1)(c) and the Competent Officer
could validly pass penalty-order as per the time-limit of first limb or
second limb, whichever is later. In so far as the first limb is concerned
i.e. the expiry of the financial year in which the proceedings in the
course of which action for imposition of penalty has been initiated, Ld.
AR referred Para 20.5 of assessment-order where the AO has made
following noting:

“20.5 The sum of cash loans comes to Rs. 50,00,000/- for AY 2011-12,
Rs. 3,36,00,000/- for AY 2013-14 and Rs. 30,00,000/- for AY 2014-15,
on which provisions of section 269SS/T need to be invoked and shall be
referred according to the JCIT (Central), Indore.”

Then, Ld. AR submitted that in present case “the proceeding, in the
course of which the action for the imposition of penalty has been
initiated, are completed” shall be the assessment-proceeding done by
AO and since that proceeding was completed with the passing of
assessment-order dated 27.12.2017, the time-limit of first limb would
expire on 31.03.2018. So far as the second limb is concerned i.e. six
months from the end of month in which action for imposition of penalty
is initiated, Ld. AR submitted that the same would expire either on
30.06.2018 (if reckoned from date of assessment-order i.e. 27.12.2017)
or at best on 31.12.2018 (if reckoned from date on which on which the
AO made reference to the Competent Officer i.e. 13.06.2018). Ld. AR
submitted that later date of two limbs shall accordingly be 30.06.2018
(later of 31.03.2018 or 30.06.2018) OR at best 31.12.2018 (later of
31.03.2018 or 31.12.2018), hence the Comptent Officer’s time-limit to
pass penalty-order expired on 30.06.2018/ 31.12.2018. Since the
Competent Officer has passed orders on 28.03.2019, they were outside
the limitation of section 275(1)(c) and hence time-barred, accordingly
liable to be quashed.

10. Ld. AR further submitted that the CIT(A) is very much wrong in
adopting 29.10.2018 i.e. the date on which the Competent Officer
issued show-cause notice u/s 274 to assessee as the basis date for
reckoning the time clock of section 275(1)(c). This is grossly against the
interpretation taken by judicial forums. Ld. AR relied upon following
decisions:

(@) PCIT Vs. Thapar Homes Ltd. (2024) 159 taxmann.com 450
(Delhi HC):
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In this case, the AO passed assessment-order for AY 2008-09 on
31.12.2010. Thereafter, the ACIT who was competent authority to
impose penalty u/s 271D, 271E, 271AAA, issued notice dated
13.06.2011 to assessee u/s 274. Finally, the ACIT passed penalty-
order on 30.12.2011 in terms of section 275(1)(c). The controversy arose
whether the penalty-order was time-barred? On appeal, the Hon’ble
Delhi High Court held that the limitation would be computed with
reference to the date on which the AO passed assessment-order. Their
Lordship further observed that if the limitation is connected to when the
concerned/competent officer issues notice, then the revenue can always
extend the period of limitation beyond the timeline prescribed in section
275. The relevant paras of order of Hon’ble High Court are re-produced
below:

“12. In the facts that obtain in the instant case, the FY in the course of
which the quantum proceedings, in the course of which the penalty
proceedings were initiated, concededly culminated on 31.03.2011. On
the other hand, the period of six months from the end of the month in
which action for imposition of penalty was initiated ended on
30.06.2011.

13. Concededly, the penalty order was passed way beyond the later
date i.e., 30.06.2011.

13.1 The record discloses that the penalty order was passed on
30.12.2011.

14. Mr Ruchir Bhatia, Senior Standing Counsel, who appears on behalf
of the appellant/revenue, says that the AO was not empowered to pass
the penalty order under the provisions referred to hereinabove.

14.1 Mr. Bhatia places reliance on Section 271E(2), which provides that
the penalty imposable under sub-section (1) of the said section shall be
imposed by the ACIT.

14.2 It is based on the language of sub-section (2) of section 271E that
Mr. Bhatia argues that the AO could not have triggered the penalty
proceedings and hence, the limitation would commence, as prescribed,
only from the date when the ACIT issued the notice, i.e., 13.06.2011.

14.3 Therefore, based on this line of argument, Mr. Bhatia says that the
limitation in this case expired only on 31.12.2011, and since the
penalty order was passed on 30.12.2011, it was within the prescribed
period of limitation, as being the latter of the two dates, as indicated in
Section 275(1)(c) of the Act.

15. We may note that the very same issue stands concluded against
the appellant/revenue via the decision rendered by this Court in ITA
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1972021, dated 11.09.2023 titled as PCIT vs. Thapar Homes Limited,
2023:DHC:7808:DB. The following observations made in the aforesaid
judgment in this behalf, being relevant, are extracted hereafter:

“17. In our view, this argument, if accepted, would lead to absurdity,
the reason being that once the appellant/revenue decides to trigger
penalty proceedings against the respondent/assessee, it is incumbent
upon them to keep an eye on the limitation period prescribed under
Section 275(1)(c) of the Act.

18. If the limitation period is connected to when the concerned officer
issues notice, then the appellant/revenue can extend the period of
limitation, way beyond the timeline prescribed in Section 275 (1) (c).

19. We are clearly of the view that the notice issued by the JCIT on
13.06.2011 could not have extended the period of limitation, as
prescribed under Section 275(1)(c) of the Act.

20. In this case, what is required to be brought to the forefront is that
the AO had taken prior approval of the ACIT, who is equal in rank to the
JCIT, before triggering the penalty proceedings. Thus, although the
decision to initiate penalty proceedings is found embedded in the
assessment-order dated 31.12.2010 and approval to frame the
assessment order was given prior to the said date, the notice was
issued only on 13.06.2011.

20.1 Even though this may be an additional factor in this particular
case, our reasons for holding the limitation period as prescribed under
Section 275(1)(c) of the Act had expired latest by 30.06.2011, is not
confined only to this aspect of the matter. The appellant/revenue, as
noticed above, cannot extend the period of limitation by deciding at its
whim and fancy when the notice has to be issued. The notice under
Section 274 should have been issued before the period of limitation, as
discussed above.

21. Thus, for the foregoing reasons, the question of law which has been
framed is answered against the appellant/ revenue and in favour of
the respondent/ assessee.

22. The appeal is disposed of, in the aforesaid terms.”

16. Therefore, in our opinion, the impugned order requires no
interference.”

(b) Ram Kishan Verma Vs. Addl. CIT (2023) 157 taxmann.com
7 (ITAT, Jaipur):

In this case, on the basis of documents seized from possession of one
Shri DP Sehgal during a search proceeding u/s 132(1) on 19.12.2014,
the DDIT, Jaipur, found a contravention of section 269SS committed by
assessee. The DDIT, vide letter dated 23.10.2015, informed to the AO of
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assessee about such contravention. Based thereon, the AO made a
reference dated 09.08.2017 to Addl. Commissioner who was a
Competent Officer to impose penalty u/s 271D. Thereafter, the AddlI.
CIT issued show-cause notice dated 01.09.2017 u/s 274 to assessee
and finally imposed penalty vide penalty-order dated 11.10.2017. The
controversy arose whether the penalty-order was timed-barred? On
appeal, the ITAT, Jaipur held that the limitation would start from end of
Oct, 2015 according to the first communication dated 23.10.2015 made
by DDIT, Jaipur to AO. In coming to such conclusion, the ITAT also
explained the rationale of two limbs of section 275(1)(c) and observed
“The plain reading of this clause reveals that in case the proceedings in the
course of which action for imposition of penalty has been initiated in the
financial year, then the order for penalty shall not be passed after the expiry
of the said financial year. However, there may be instances when such
proceedings are completed at the fag end of the financial year to say in the
month of March itself, then it is practically not possible to pass a penalty order
before 31st March of the same financial year. Therefore, the second limb of
this clause is relevant which gives 6 months from the end of the month in
which action of imposition of penalty is initiated. In the case in hand, the
action for imposition of the penalty was initiated vide letter dated 23rd October,
2015 whereby the DDIT Investigation-3, Jaipur sent information along with the
document to the AO for his perusal and necessary action. These are the
proceedings from which the AO has satisfied himself about the default on the
part of the assessee of violation of the provisions of section 269SS of the Act
by taking the alleged loan of Rs. 15 crores in cash.” The relevant paras of
ITAT’s order are as under:

“5. We have considered the rival submissions as well as the relevant
material on record. Since the assessee has raised a legal issue
regarding validity of the order passed under section 271D as barred
by limitation, therefore, we first take up the issue of limitation. The
Additional CIT has initiated the penalty proceedings under section
271D by issuing the show cause notice dated 1st September, 2017 as
under

XXX (not reproduced)

The said show cause notice was issued by the Additional CIT on the
basis of the letter dated 09.08.2017 of the Assistant Commissioner of
Income-tax, Circle-1, Kota being the reference for levy of penalty. For
ready reference, we reproduce the reference letter of the Asstt. CIT for
levy of penalty as under :-

XXX (not reproduced)
This reference was made on the basis of the documents seized from the

possession of Shri DP Sehgal during the course of search and seizure
action under section 132(1) on 19.12.2014. The AO has also made a
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reference in the said letter of summons issued under section 131 on
01.04.2015 by the DDIT Investigation, Jaipur. The DDIT Jaipur vide
letter dated 23.10.2015 informed the ACIT/AO about the contravention
of provisions of section 269SS of the IT Act by the assessee and
appropriate action under the provisions of the Act has to be initiated.
Thus the initiation of penalty proceedings by issuing the show cause
notice dated 01.09.2017 is based on the information received by the AO
of the assessee from the DDIT Investigation Jaipur vide letter dated
23rd October, 2015. Section 275 provides the limitation for imposition
of penalty under Chapter-XXI of the IT Act. Since in the case in hand,
the penalty under section 271D is not imposed pursuant to any
assessment-order, therefore, clause (c) of section 275(1) is relevant for
the purpose of limitation for passing the order under section 271D of
the IT Act. For ready reference, we reproduce the provisions of section
275(1) as under :-

"275. (1) No order imposing a penalty under this Chapter shall be
passed--

(@ in a case where the relevant assessment or other order is the
subject-matter of an appeal to the Commissioner (Appeals)
under section 246 or section 246A or an appeal to the Appellate
Tribunal under section 253, after the expiry of the financial year in
which the proceedings, in the course of which action for the imposition
of penalty has been initiated, are completed, or six months from the end
of the month in which the order of the Commissioner (Appeals) or, as the
case may be, the Appellate Tribunal is received by the Principal Chief
Commissioner or Chief Commissioner or Principal Commissioner or
Commissioner, whichever period expires later :

Provided that in a case where the relevant assessment or other order is
the subject-matter of an appeal to the Commissioner (Appeals)
under section 246 or section 246A, and the Commissioner (Appeals)
passes the order on or after the 1st day of June, 2003 disposing of such
appeal, an order imposing penalty shall be passed before the expiry of
the financial year in which the proceedings, in the course of which
action for imposition of penalty has been initiated, are completed, or
within one year from the end of the financial year in which the order of
the Commissioner (Appeals) is received by the Principal Chief
Commissioner or Chief Commissioner or Principal Commissioner or
Commissioner, whichever is later;

(b) in a case where the relevant assessment or other order is the
subject-matter of revision under section 263 or section 264, after the
expiry of six months from the end of the month in which such order of
revision is passed,;

(c) in any other case, after the expiry of the financial year in which the
proceedings, in the course of which action for the imposition of penalty
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has been initiated, are completed, or six months from the end of the
month in which action for imposition of penalty is initiated, whichever
period expires later."

Thus no order imposing a penalty shall be passed after expiry of
financial year in which the proceedings in the course of which
action for imposition of penalty has been initiated are
completed or 6 months from the end of the month in which the
action for imposition of penalty is initiated whichever period
expires later. The plain reading of this clause reveals that in
case the proceedings in the course of which action for
imposition of penalty has been initiated in the financial year,
then the order for penalty shall not be passed after the expiry of
the said financial year. However, there may be instances when
such proceedings are completed at the fag end of the financial
year to say in the month of March itself, then it is practically
not possible to pass a penalty order before 31st March of the
same financial year. Therefore, the second limb of this clause is
relevant which gives 6 months from the end of the month in
which action of imposition of penalty is initiated. In the case in
hand, the action for imposition of the penalty was initiated vide
letter dated 23rd October, 2015 whereby the DDIT Investigation-
3, Jaipur sent information along with the document to the AO
for his perusal and necessary action. These are the proceedings
from which the AO has satisfied himself about the default on
the part of the assessee of violation of the provisions of section
269SS of the Act by taking the alleged loan of Rs. 15 crores in
cash. Though there was subsequent search and seizure action in the
case of the assessee on 07.09.2017, however, those proceedings were
subsequent to the satisfaction of the AO as well as initiation of the
penalty proceedings by issuing show cause notice dated 01.09.2017.
Therefore, for the purpose of limitation under section 275(1) what is
relevant is the communication from the DDIT Investigation-3, Jaipur to
the ACIT Circle-1, Kota vide letter dated 23rd October, 2015. Therefore,
the limitation would reckon from the end of the month of October, 2015
and shall expire on the expiry of 6 months from the end of the month of
October, 2015. In other words, the limitation for passing the penalty
order under section 271D shall expire on 30th April, 2016. The Agra
Bench of the Tribunal in case of Sharda Educational Trust vs.
ACIT (supra) has considered this issue of limitation for passing the
order under section 271D in para 13(1) as under :-

"13. After having considered the rival submissions, facts and
circumstances of the case, provisions of s. 275(1)(c) of the Act and
aforesaid various decisions and the Circular No. 387 relied upon by the
counsel for the assessee and the fact that the learned Departmental
Representative has not brought any decision contrary to various
decisions relied upon by the counsel for the assessee, to our notice at
the time of hearing, we are of the opinion that the assessee is to
succeed on all counts such as;
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(i) In the present case, it is an admitted fact that neither the assessee
had furnished any return for the asst. yr. 1996-97, nor any assessment
was made nor any proceedings under the IT Act relating to the
assessee was pending before the IT authorities on 12th June, 2003, or
later on, till the date of levy of penalty under s. 271D, i.e., on 12th
June, 2003, when the proceedings were initiated or on 11th Dec., 2003,
when the penalty order was passed and therefore, the penalty
proceedings having not been initiated during the course of any
proceedings, the same were illegal and bad in law.

It is also an admitted fact that the penalty proceedings in question were
initiated after a lapse of a period of more than seven years.
Consequently, we are unable to uphold the levy of penalty. Our
conclusion is supported by the decision of Tribunal, Cochin Bench, in
the case of Noble Pictures (supra), wherein it has been held that the
penalty proceedings under s. 272Ahaving been initiated after a period
of more than 6 years were barred by limitation, and also by
the decision of Delhi High Court in the case of CIT vs. Rajinder Kumar
Somani (supra), which had been followed by the Tribunal in the case
of Noble Pictures (supra)."

In the case in hand, the AO has not satisfied himself during the
assessment proceedings or any other proceedings under the IT Act but
this satisfaction of the AO as revealed from the reference letter is based
on the information and document received from the Investigation Wing,
Jaipur. Therefore, even if the said correspondence is considered as part
of the proceedings of investigation carried out by the Jaipur
Investigation Wing in case of Shri DP Sehgal, the limitation will reckon
when the said investigation proceedings were completed and thereafter
the information was sent by the Investigation Wing to the AO of the
assessee. The Hon'ble Jurisdictional High Court in case of CIT vs. M.A.
Presstressed Works 220 ITR 226 (Raj.) has considered the aspect of
initiation of penalty proceedings as under:-

"We have considered the submissions made by learned counsel for the
Revenue. Section 274 of the Income-tax Act provides the procedure for
imposing the penalty while section 275 sets out the time-limit within
which the penalty proceedings must be completed. Section
275 requires to complete the penalty proceedings within two years
from the end of the financial year in which the proceedings in the
course of which the action for imposition of penalty has been initiated,
are completed. But where the assessment order or any other order is
the subject-matter of appeal before the Deputy Commissioner (Appeals)
or the Commissioner of Income-tax (Appeals) or to the Income-tax
Appellate Tribunal, the period for completing the penalty proceedings
will be either a two year period from the end of the financial year in
which the proceedings, in the course of which the action for imposition
of the penalty was taken, are completed, or a period of six months from
the end of the month in which the order of the appellate authority is
received by the Commissioner, whichever period expires later. Section
275, which applies to the case of the assessee, reads as under:
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"275. Bar of limitation for imposing penalties. -- (1) No order imposing a
penalty under this Chapter shall be passed--

(@ in a case where the relevant assessment or other order is the
subject-matter of an appeal to the Deputy Commissioner (Appeals) or
the Commissioner (Appeals) under section 246 or an appeal to the
Appellate Tribunal under sub-section (2) of section 253, after the
expiration of the period of--

(1) two years from the end of the financial year in which
the proceedings, in the course of which the action for imposition
of penalty has been initiated, are completed, or

(ii) six months from the end of the month in which the order
of the Deputy Commissioner (Appeals) or the Commissioner
(Appeals) or, as the case may be, the Appellate Tribunal is
received by the Chief Commissioner or Commissioner, whichever
period expires later;

(b) in any other case, after the expiration of two years from the end
of the financial year in which the proceedings, in the course of which
action for imposition of penalty has been initiated, are completed."

Section 275 divides the cases into two categories : the first category of
cases is where the assessment order or the order to which proceedings
for imposition of penalty relate, was the subject-matter of appeal
under section 246 or an appeal under section 253. The limitation for
the cases falling under this category, is two years from the end of the
financial year in which the proceedings, in the course of which the
action for imposition of penalty has been initiated, were completed; or
six months from the end of the month in which the order of the
appellate authority was received by the Commissioner, whichever
period expires later. The second category covers all other cases not
falling within category No. 1 and the limitation provided for these cases
is within two years from the end of the financial year in which the
proceedings, in the course of which action for imposition of penalty has
been initiated, are completed. The words "in which the proceedings, in
the course of which action for imposition of penalty has been initiated,
are completed" used in section 275 indicate the proceedings in which
the income-tax authority is satisfied about the default which attracts
the penalty and not with respect to any other proceeding in which the
order like the cancellation of the registration, etc., has been passed. It is
the assessment order or any other order passed in the proceeding in
the course of which it is found that the assessee has brought himself
within the mischief of the penalty proceedings. In the present case, the
order, in which the proceedings for imposition of penalty were initiated,
was passed on July 30, 1983, which was subjected to appeal and the
appeal was dismissed on February 24, 1984."

The Hon'ble High Court has observed that the words "in which
the proceedings in course of which the action for imposition of
penalty has been initiated, are completed” used in section
275 indicate the proceedings in which the Income Tax
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Authorities satisfied about the default which attracts the
penalty and not with respect to any other proceedings in which
the order, like cancellation of registration has been passed. In
the case in hand, the taxing authority has exhibited his
satisfaction about the default of section 269SS in the
investigation proceedings carried out by the Investigation Wing
in case of Shri DP Sehgal and finally the said satisfaction was
communicated to the AO of the assessee vide letter dated 23rd
October, 2015. Hence what is relevant is the said letter dated
23rd October, 2015 whereby it was communicated to the AO and
based on the said information and material, the AO further
made a reference to the Additional CIT for levy of penalty. Thus
the Ilimitation for passing the order for levy of penalty
under section 271D would reckon from the end of the October,
2015 and shall expire on 30th April, 2016 being the period of 6
months from the end of the said month of October, 2015. The
penalty order passed under section 271D in the case of assessee
is dated 11.10.2017 which is barred by limitation and, therefore,
the same is liable to be quashed. We make it clear that the
subsequent search and seizure action under section 132 of the IT Act
conducted in the case of assessee on 7th September, 2017 would not
extend the period of limitation when the penalty proceedings were
already initiated by issuing show cause notice dated 01.09.2017 which
is based on the satisfaction vide letter dated 23rd October, 2015. It is
not understandable as to why the AO has not initiated the proceedings
under section 271D after receiving the said information and
documents vide letter dated 23rd October, 2015 till he has made the
reference on 09.08.2017. Accordingly, we hold that the impugned
penalty order passed under section 271D dated 11.10.2017 is
illegal being barred by limitation.”

[Emphasis supplied]

Ld. AR quoted some more decisions where the starting point for

the purpose of section 275(1)(c) had been construed as the date on
which the AO wrote letter to the Competent Officer recommending
issuance of show-cause notice:

(@)
(b)
(©)

12.

PCIT Vs. Mahesh Wood Products Private Limited (2017) 394 ITR 312 (Delhi)
PCIT Vs. JKD Capital & Finlease Ltd. (2015) 378 ITR 614 (Delhi)

PCIT Vs. Rishikesh Buildcon Private Limited (2023) 451 ITR 108 (Delhi)

With these submissions, Ld. AR prayed to quash the penalty-

orders as time-barred.

13.

Per contra, Ld. DR submitted that in Para 20.5 of assessment-

order, there is no initiation of penalty-proceedings by AO; the AO has
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merely mentioned that the provisions of section 269SS/T need to be
invoked and shall accordingly be referred to JCIT (Central), Indore. He
also referred immediate next Para 20.6 of assessment-order wherein
the AO has mentioned that he was satisfied that the assessee had
concealed income and therefore penalty proceeding u/s 271(1)(c) is
hereby initiated. Thus, a conjoint reading of both paras 20.5 and 20.6,
Ld. DR submitted, clearly show that the AO initiated penalty proceeding
u/s 271(1)(c) but not u/s 271D as involved in present appeals. He
submitted that the case of Thapar Homes (supra) relied by Ld. AR is
very much distinguishable since in that case, the AO himself initiated
penalty-proceedings in assessment-order. He submitted that the Ram
Kishan Verma (supra) decided by ITAT, Jaipur is also distinguishable
for the reason that in that case, the AO received information from
Investigation Wing pursuant to which the penalty was imposed; the
penalty in that case was not pursuant to assessment-order whereas in
present case, the imposition of penalty is after assessment-order.
Furthermore, in Ram Kishan Verma’s case, there was a huge gap at
the level of AO in initiating penalty proceeding.

14. Ld. DR then relied upon a judgement of Hon’ble Kerala High
Court in Grihlakshmi Vision Vs. Addl. CIT (2015) 63 taxmann.com
196 (Kerala) to contend that their lordship have held as under:

“10. Question to be considered is whether proceedings for levy of
penalty, are initiated with the passing of the order of assessment by the
Assessing Officer or whether such proceedings have commenced with
the issuance of the notice issued by the Joint Commissioner. From
statutory provision, it is clear that the competent authority to levy
penalty being the Joint Commissioner. Therefore, only the Joint
Commissioner can initiate proceedings for levy of penalty. Such
initiation of proceedings could not have been done by the Assessing
Officer. The statement in the assessment order that the proceedings
under Section 271D and E are initiated is inconsequential. On the
other hand, if the assessment order is taken as the initiation of penalty
proceedings, such initiation is by an authority who is incompetent and
the proceedings thereafter would be proceedings without jurisdiction. If
that be so, the initiation of the penalty proceedings is only with the
issuance of the notice issued by the Joint Commissioner to the assessee
to which he has filed his reply.

11. The only case of the assessee is that if the period of limitation
prescribed in Section 271(1)(c) is reckoned from the date of the
assessment order dated 6.11.2007, the penalty order passed by the
Joint Commissioner on 29.7.2008 is beyond the time permitted in the
above section. As we have already held, the initiation of the penalty
proceedings is not by the Assessing Officer but by the Joint
Commissioner and if that be so, the order levying penalty passed by the
Joint Commissioner is within the time prescribed in Section 275(1)(c).”
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15. With these submissions, Ld. DR strongly supported the order of
CIT(A) and prayed to uphold the same.

16. We have considered rival submissions of both sides and perused
the documents including orders of lower-authorities to which our
attention has been drawn by parties. The primary controversy in
present appeals is whether or not the penalty-orders were time-barred?
Admittedly, the applicable provision of law is section 275(1)(c). The facts
explained by parties are such that during the course of search
proceeding conducted by department u/s 132, certain material was
found and seized from factory premise of a company named M/s
Jaideep Ispat and Alloys Pvt. Ltd. The AO, from seized material,
observed certain loans having been taken by assessee in cash in
violation of section 269SS which attracts penalty u/s 271D. Hence, the
AO firstly noted in assessment-order dated 27.12.2017 about
invocation of provisions of section 269SS. Then, the AO referred matter
to Competent Officer on 13.06.2018 for imposition of penalty. The
Competent Officer issued show-cause notice to assessee on 29.10.2018
and finally passed penalty-order on 28.03.2019 imposing penalties u/s
271D. With this chronology of events, the assessee claims that the
penalty-orders passed on 28.03.2019 were time-barred whereas the
CIT(A) has held that they were within time. Basically, the point of
controversy between parties is as to what is the starting point for
reckoning the limitation prescribed in section 275(1)(c)? While the
assessee claims that the contravention of section 269SS was found by
AO in assessment-proceedings of assessee, hence the starting point
shall be the date on which the AO passed assessment-order
(27.12.2017) or at best it could be the date on which the AO made a
reference/recommendation to the Competent Officer (13.06.2018), the
lower-authorities are claiming it to be the date on which the Competent
Officer issued show-cause notice to assessee (29.10.2018). On a careful
consideration of various decisions cited before us as noted above, we
find that in Thapar Homes (supra), Hon’ble Delhi High Court
accepted the date of assessment-order as starting point. Hon’ble High
Court further observed that if the date of issuance of show-cause notice
by the Competent Officer is taken as starting point, the revenue can
always extend the limitation period beyond the timeline prescribed in
section 275(1)(c). Then, in Ram Kishan Verma (supra), the Jaipur
Bench of ITAT has accepted that the starting point would be the date on
which the AO received information from DDIT about commitment of
default by assessee. We may gainfully refer a recent decision of ITAT,
Chennai in DCIT, Central Circle, 2(2), Chennai Vs. Subramaniam
Thanu, Chennai, ITA 785, 786, 787 & 788/Chny/2023 & C.O. 40,
41, 42 & 43/Chny/2023, dated 13.03.2024 wherein an identical
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issue has been decided. The relevant paras of order are re-produced
below:

“12. In so far as another legal ground raised by the assessee before the
Id. CIT(A) with regard to the limitation, by following the judgement of the
Hon'ble Delhi High Court in the case of PCIT v. Mahesh Wood
Products P Ltd. (2017) 394 ITR 312 (Delhi), the Id. CIT(A) has
considered this legal ground and passed a detailed order, which is
reproduced as under:

“25. Another legal ground raised by the appellant by way of Additional
Ground No.1 is that the penalty order is barred by limitation of time as
the said order has not been passed within 6 months from the end of the
month in which the reference was made by the AO to the Addl. CIT for
initiation of penalty proceedings u/s 271D. In support of this
contention, the appellant placed reliance on the decision of Hon'ble
Delhi High Court in the case of Principal CIT Vs Mahesh Wood Products
P Ltd (2017) 394 ITR 312 (Delhi).

26. The legal ground raised by the appellant has been carefully
examined. In the said decision, the Hon'ble Delhi High Court held that
the date on which reference was made by the AO to the Addl. CIT
requesting for initiation of penalty proceedings u/s 271D is required to
be considered as the date of initiation of penalty proceedings and the
limitation of time of 6 months from the end of the month in which action
for imposition of penalty is initiated as laid down in sec 275(1)(c) has
to be reckoned from the said date and not from the date on which the
penalty show-cause notice is issued by the AddIl. CIT. The relevant
portion of the decision of Hon'ble High Court is extracted as under:

“However, this question came up for consideration in JKD Capital &
Finlease Ltd. (supra). The date on which the AO recommended the
initiation of penalty proceedings was taken to be the relevant date as
far as Section 275(1)(c) was concerned. There was no explanation for
the delay of nearly five years in the ACIT acting on the said
recommendation. The Court held that the starting point would be the
'initiation' of penalty proceedings. Given the scheme of Section
275(1)(c) it would be the date on which the AO wrote a letter to the
ACIT recommending the issuance of the SCN. While it is true that the
ACIT had the discretion whether or not to issue the SCN, if he did
decide to issue a SCN, the limitation. would begin to run from the date
of letter of the AO recommending ‘initiation’ of the penalty proceedings.”

27. In the present case, the AO made reference to the Addl. CIT
informing him that the appellant has violated the provisions of 269SS
and requesting him to consider initiation of penalty proceedings u/s
271D vide letter dated 15.03.2021. As per the decision of Hon'ble Delhi
High Court mentioned above, the said date of 15.03.2021 is required to
be considered as the date of initiation of penalty proceedings.

Consequently, the limitation of time for passing the penalty order u/s
271D expired on 30.09.2021. However, the penalty show-cause notice
was issued by the Addl. CIT on 02.11.2021 and the penalty order was
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passed on 30.05.2022. It is therefore evident that the penalty order has
not been passed within the statutory time limit which lapsed on
30.09.2021. In view of this reason, it is held that the penalty order is
time barred and the same is legally unsustainable.

28. In view of the aforesaid discussion, the penalty of
Rs.17,00,00,000/- levied u/s.271D of the Act is directed to be deleted.
The Additional Grounds of appeal Nos.1 and 2 are accordingly allowed.

13. We find that Ld. CIT(A) has followed the judgement of the Hon'ble
Delhi High Court in the case of PCIT v. Mahesh Wood Products P Ltd.
(supra) and decided the additional legal ground in favour of the
assessee. Respectfully following the ratio of aforesaid decision, we find
no infirmity in the order passed by the Id. CIT(A). Thus, the ground
raised by the Revenue stand dismissed.”

17. Since the ITAT, Chennai has followed Mahesh Wood’s decision,
we also re-produce the entire order of that decision of Hon’ble Delhi
High Court for an immediate reference:

“1. These are two appeals filed by the Revenue under Section 260A of
the Income Tax Act, 1961 (‘Act’) against the order dated 24th May, 2016
passed by the Income Tax Appellate Tribunal (ITAT) in ITA Nos.
6256/Del/2013 and 6257/Del/2013 for the Assessment Year (‘AY’)
2009-10.

2. The short question urged by the Revenue is whether the ITAT erred in
law by holding that the order imposing the penalty was not passed
within the time limit laid down under Section 275(1)(c) of the Act.

3. Pursuant to a search operation, a notice under Section 153A of the
Act was issued to the Assessee, leading to the passing of an
Assessment Order by the Assessing Officer ('AO") on 30th December,
2011 for the AY in question. As rightly pointed out by learned counsel
for the Assessee, before issuance of notice under Section 153A of the
Act, approval of the Joint Commissioner of Income Tax ('JCIT') would
have been taken for issuing the notice under Section 153 A. As it
transpires, in the Assessment Order itself, there was no initiation of
penalty proceedings. More than six months thereafter, on 23rd July,
2012, the AO made a reference to the Additional Commissioner of
Income Tax ('ACIT") on the basis of which a notice was issued on 28th
August, 2012 by the ACIT asking the Assessee to show cause as to
why penalty be not levied under Sections 271D and 271E of the Act
as a result of the contravention of Sections 269SS and 269T of the
Act. A further notice was sent on 25th September, 2012, seeking the
Assessee's reply, which ultimately was submitted on 10th October,
2012.
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4. In the reply itself, the Assessee contended that the penalty
proceedings were barred by limitation under Section 275(1)(c) of the
Act, which reads as under:

"275. Bar of limitation for imposing penalties (1) No order imposing a
penalty under this Chapter shall be passed--

(a)...

(b)....

(c) in any other case, after the expiry of the financial year in which the
proceedings, in the course of which action for the imposition of penalty
has been initiated are completed, or six months from the end of the
month in which action for imposition of penalty is initiated, whichever
period expires later."

5. After considering the reply, the ACIT, on 26 th February, 2013,
passed the two penalty orders in which the plea of limitation was
negated. It was noted that initiation of penalty proceedings was not
linked to any pending assessment proceedings. The Assessee then
went in appeal before the CIT(A). Two separate orders dated 10th
September, 2013 were passed and the penalty imposed was cancelled
on merits. However, on the aspect of penalty orders being barred by
limitation, the CIT(A) negated the plea of the Assessee.

6. Aggrieved by the above order of the CIT(A), the Revenue filed the
aforementioned two appeals before the ITAT. In the impugned common
order the ITAT referred to its earlier decision in DCIT, Central Circle-03,
New Delhi v. Raj Katha Products P. Ltd. (order dated 8th March, 2016)
which, in turn, relied upon on the decision of this Court in PCIT-5 v. JKD
Capital & Finlease Ltd. (2015) 378 ITR 640 (Del). The ITAT,
accordingly, held that the penalty orders were barred by limitation
under Section 275(1)(c) of the Act.

7. Mr. Sanjay Kumar, learned counsel for the Revenue has sought to
place reliance on the decision of this Court in Commissioner of Income
Tax (TDS) v. IKEA Trading Hong Kong Ltd., [2011] 333 ITR 565(Del) to
urge that it is the date of issuance of the Show Cause Notice ('SCN') that
would be the relevant starting point. Accordingly he submits that the
date of issuance of the SCN by the ACIT being 28th August, 2012,
limitation would expire on 28th February, 2013. Therefore, the penalty
orders having been passed on 26th February, 2013 would not barred
by limitation. He also sought to distinguish the decision of this Court in
PCIT-5 v. JKD Capital & Finlease Ltd.(supra) by stating that in the said
case, the gap between the intimation send by the AO recommending
initiation of penalty proceedings and the action taken by the ACIT was
nearly five years, whereas in the present case, it was slightly over one
month.

8. At the outset, the Court observes that no question arose
in Commissioner of Income Tax (TDS) v. IKEA Trading Hong Kong
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Ltd. (supra) as to whether the starting point of limitation could be a
date earlier than the issuance of the SCN, viz., the date on which the
AO wrote a letter to the ACIT recommending such initiation. No such
contention appears to have been raised or dealt with in the said case.
Therefore, the said decision is distinguishable on facts.

9. However, this question came up for consideration in PCIT v. JKD
Capital & Finlease Ltd. (supra). The date on which the AO
recommended the initiation of penalty proceedings was taken to be the
relevant date as far as Section 275(1)(c) was concerned. There was no
explanation for the delay of nearly five years in the ACIT acting on the
said recommendation. The Court held that the starting point would be
the ‘initiation' of penalty proceedings. Given the scheme of Section
275(1)(c) it would be the date on which the AO wrote a letter to the
ACIT recommending the issuance of the SCN. While it is true that the
ACIT had the discretion whether or not to issue the SCN, if he did
decide to issue a SCN, the limitation would begin to run from the date of
letter of the AO recommending 'initiation’ of the penalty proceedings.

10. In the present case, the limitation in terms of Section 275 (1) (iii) of
the Act began to run on 23rd July, 2012 and the last date for passing
the penalty orders was 31st January, 2013. Therefore, the penalty
orders issued on 26th February 2013 were clearly barred by limitation.

11. No substantial question of law arises for consideration from the
impugned common order of the ITAT. The appeals are dismissed.

CM APPL. 41567/2016 in ITA No. 786/2016
12. Allowed, subject to all just exceptions.”

18. Thus, in Mahesh Wood’s case, the Hon’ble Delhi High Court has
held that the date on which the AO made recommendation/reference to
the Competent Officer shall be the relevant date for reckoning the
limitation.

19. Therefore, the view coming from various decisions narrated above
is such that the date on which the AO passed assessment-order or at
best the date on which the AO made a reference/recommendation to the
Competent Officer (Addl. Commissioner in present appeals), shall be the
starting point and not the date on which the Competent Officer issued
show-cause notice to assessee u/s 274 for imposition of penalty. At this
stage, we may also add one more point that even if there is any
cleavage of opinion in the decision of Hon’ble Kerala High Court in
Grihlakshmi Vision (supra) and Hon’ble Delhi High Court in
Thapar Homes / Mahesh Wood Products P Ltd. / JKD Capital &
Finlease Ltd. (supra), there is no decision of Hon’ble Jurisdictional
High Court of Madhya Pradesh brought to our notice by parties.
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Therefore, in the situation, the assessee shall be entitled to the benefit
of Hon'ble Supreme Court in CIT vs. Vegetable Products Ltd. 88 ITR
192 (SC) according to which a view favourable to assessee shall apply.

20. The above discussion brings us to conclude that in present
matters, the impugned penalty orders passed on 28.03.2019 were time-
barred liable to be quashed. Being so, we quash the penalty orders
passed by AO. The assessee succeeds on this legal ground itself.

21. Since we have already quashed penalty-orders on legality aspect,
other grounds issues are not required to be adjudicated at this stage.
Hence, they are kept open undecided.

22. Resultantly, these appeals are allowed.”

6. Thus, the learned co-ordinate bench has quashed the penalty-order

dated 28.03.2019 as time-barred.

7. However, the Ld. DR for revenue is narrating a new/different fact for
AY 2012-13 under consideration which according to him deserves re-
consideration by this bench. He submits that the earlier order dated
25.10.2024, as re-produced above, was passed by co-ordinate bench taking
into account that a reference dated 13.06.2018 [“1°t reference] was made
by AO to the Competent Officer for imposition of penalty and thereafter the
Competent Officer passed penalty-order dated 28.03.2019 which was
outside the time-limit of 6 months prescribed in section 275(1)(c). But
according to Ld. DR, in so far as AY 2012-13 is concerned, the 15t reference
was subsequently withdrawn and the AO sent a new reference dated
25.03.2019 [“2" reference”] to the Competent Officer. Therefore, the
penalty-order dated 28.03.2019 passed by Competent Officer was very much

within 6 months’ limitation period reckoned from 25.03.2019 and hence
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valid. While submitting so, Ld. DR also referred Para 19 of aforesaid earlier

order dated 25.10.2024 wherein the co-ordinate bench has noted:

“19. Therefore, the view coming from various decisions narrated above is
such that the date on which the AO passed assessment-order or at best the
date on which the AO made a reference/recommendation to the Competent
Officer (Addl. Commissioner in present appeals), shall be the starting point
and not the date on which the Competent Officer issued show-cause notice to
assessee u/s 274 for imposition of penalty....... 7

8. Responding to same, the Ld. AR for assessee/appellant submitted that
although the co-ordinate bench has mentioned in Para 19 that “the date on

which the AO passed assessment-order or at best the date on which the AO

made a reference/recommendation to the Competent Officer (Addl.

Commissioner in present appeals), shall be the starting point” for the sake of

convenience at that time but in PCIT Vs. Thapar Homes Ltd. (2024) 159

taxmann.com 450 (Delhi HC) relied by co-ordinate bench in Para 10(a) of

very same order, the Hon’ble Delhi High Court held that the limitation would
be computed with reference to the date on which the AO passed
assessment-order. To give further strength to this proposition, Ld. AR also
filed a copy of very recent order dated 21.01.2026 of ITAT, Delhi in
DCIT Vs. Sahara India Financial Corporation Ltd., ITA No.

4679/Del/2025 and invited our attention to following paras of same:

“2. The Ld. AR has filed the application under Rule 27 by relying on the
cases of B.R. Bamasi reported in 83 ITR 223 (Bom.) and the case of Sanjay
Sawhney reported in 116 taxmann.com 701 (Del). It has been averred that a
combined reading of these two case laws shows that the assessee is well
within his rights to support a favourable order of the CIT(A) by raising a
ground which was also raised before the CIT(A), but was either not
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adjudicated or was held against the assessee. The Ld. AR read extensively
from the two case laws to support his contention that raising of an additional
ground through the mechanism of Rule 27 was legally justified at this stage.
Thereafter, the Ld. AR took us through the various relevant provisions of the
Act and attempted to demonstrate regarding the limitation period for the levy
of this penalty: -

Particulars Date
Assessment order passed u/s 143(3) of the Act 12.05.2023
Reference letter from the Assessing Officer to Addl. CIT 23.11.2023
Show cause notice issued u/s 274 r.w.s. 271D of the Act 30.11.2023

Last date for passing order u/s 271D of the Act [Refer | 31.03.2024
section 275(1)(c)]

Order passed u/s 271D of the Act 30.05.2024

Through this chart the Ld. AR pointed out that the proceedings were time
barred on the ground that the limitation would be counted from the date of
recording of satisfaction by the Ld. AO in the body of the assessment order
and since the assessment order is dated 12.05.2023 then as per Section
275(1)(c) of the Act the limitation could either have been 30.11.2023 or
31.03.2024, whichever is later. It was pointed out that since the impugned
penalty order was dated 30.05.2024 hence, it was beyond the statutory time
limit. For this purpose, the Ld. AR relied on the case of Jai Laxmi Rice Mills
Ambala City reported in 379 ITR 521 (SC), for the point that the date of
recording of satisfaction by the Ld. AO is the material date on which the
initiation of penalty has to be considered. Similar finding was pointing out in
the case of Sunil Agrawal reported in 172 taxmann.com 54 (Raj.); the case of
Grandhi Shri Venkata Amarendra reported in 167 taxmann.com 352 (AP); and
also the case of PCIT vs. Thapar Homes Limited [ITA No.19/2021, order
dated 08.09.2023 (Del)]. The Ld. AR also placed on record an order of the
Chennai Bench of ITAT in the case of Jaya Priya Company [ITA No.
1899/Chny/2025, order dated 30.10.2025] in his support.

XXX

4. Considering the claim of the proceedings becoming time barred if one is
to count the start of limitation from the date of the assessment order, it is seen
that while the Hon'ble Kerala High Court in the case of Grihalakshmi Vision
(supra) has categorically mentioned that the limitation would start from the
date on which the AddI.ZJCIT issued the notice for imposing penalty u/s
271D of the Act, it is also clear that the Hon'ble Jurisdictional High Court
in the case of Thapar Homes Limited reported in 159 taxmann.com
450 has reiterated its stand taken in the earlier case of same name
bearing ITA No0.19/2021, order dated 11.09.2023, which has also been
relied upon by the Ld. AR. Through this order the Hon'ble Delhi High Court has
extracted the following portion from the Thapar Homes case dated
11.09.2023 as under: -
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"17. In our view, this argument, if accepted, would lead to absurdity,
the reason being that once the appellant/revenue decides to trigger
penalty proceedings against the respondent/assessee, it is incumbent
upon them to keep an eye on the limitation period prescribed
under section 275(1)(c) of the Act.

18. If the limitation period is connected to when the concerned officer
issues notice, then the appellant/revenue can extend the period of
limitation, way beyond the timeline prescribed in Section 275(1)(c).

19. We are clearly of the view that the notice issued by the JCIT on 13-
6-2011 could not have extended the period of limitation as prescribed
under section 275(1)(c) of the Act.

20. In this case, what is required to be brought to the forefront is that
the AO had taken prior approval of the ACIT, who is equal in rank to the
JCIT, before triggering the penalty proceedings. Thus, although the
decision to initiate penalty proceedings isfound embedded in the
assessment order dated 31-12-2010 and approval to frame the
assessment order was given prior to the said date, the notice was
issued only on 13-6-2011.

20.1 Even though this may be an additional factor in this particular
case, our reasons for holding the limitation period £ prescribed
under section 275(1)(c) of the Act had expired latest by 30-6-2011, is
not confined only to this aspect of the matte The appellant/revenue, as
noticed above, cannot extend the period of limitation by deciding at its
whim and fancy when the notice has to be issued. The notice
undersection 274 should have been issued before the period of
limitation, as discussed above.

21. Thus, for the foregoing reasons, the question of law which has been
framed is answered against the appellant/revenue and in favour of the
respondent/assessee.

22. The appeal is disposed of, in the aforesaid terms."

In the body of this order, it is also clearly mentioned that the
limitation would start from the date of the assessment order in
quantum (paras 11 & 12 of this order). Considering the fact that the
Jurisdictional High Court has taken the view that the limitation begins from
the date of the assessment order, this decision shall prevail over the decision
rendered by the Hon'ble Kerala High Court (supra). Accordingly in principle the
claim put forth by the assessee, that the penalty proceedings were time barred,
is acceptable and considering the discussion above regarding the value of
such claims viz-a-viz the relief given in the First Appellate Order, it is held that
the Revenue's appeal is dismissed on account of the ground raised according
to Rule 27. We hasten to add that it is only the conclusion of the Ld. CIT(A)
with regard to the merit of the addition that is affirmed through the present
order. Accordingly, we do not deem it fit to delve any further into the question
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of whether the Hon'ble Delhi High Court's judgments in the assessee's own
case for two previous years have any bearing on the present adjudication in
any way.

5. In the result, appeal of the Revenue is dismissed.”

Ld. AR also filed a copy of order of ITAT, Jaipur in ITA Nos. 1057 to

1061/JP/2025, Dy. Commissioner of Income-tax Vs. Ashwani Gupta in

which the ITAT, Jaipur has relied upon the decision of Hon’ble Rajasthan

High Court in Commissioner of Income-tax Vs. Hissaria Bros (2008)

169 Taxman 262 (Rajasthan) which has been upheld by Hon’ble

Supreme Court. We straightaway re-produce the relevant portion of the

order of Hon’ble Rajasthan High Court in Hissaria Bros. (supra):

“5. The Tribunal found on the question of limitation that the order
of penalty should have been passed within six months from the end of
the month in which the assessment was completed. On this premise, it
was held that since all the penalty orders were passed beyond six
months from the end of the month in which assessments were
completed, the penalty orders were barred by time. It did not agree with
the contention of the revenue that the limitation for completing the penalty
proceedings was governed by section 275(1)(@) and not by section 275(1)(c)
because the assessment proceedings for each of the assessment years in
guestion have been subjected to appeal. The Tribunal opined that since the
penalty proceedings are independent of the assessment proceedings, the filing
of the appeal against the assessment orders during the course of which
penalty proceedings were initiated was irrelevant.

The following chart gives the details of the respective periods of limitation
within which the penalty proceedings could have been completed as per the
revenue or as per the assessee:

Page 25 of 33



Shri Vimal Todi
ITA Nos. 188/Ind/2024 - AY 2012-13

Asst. year |Notice by AO under [ Notice by Jt. CIT under | Last date for levy | Last date for levy | Date of
section section of penalty as per |of penalty as per|penalty
271D 271E 271D 271E revenue assessee order

1993-94 [15-3-1996 |(15-3-1996 |21-1-2000 {21-1-2000 |31-3-2000 30-9-1996 336%'
P2 of PB | P3 of PB

1994-95 |12-9-1996 |12-9-1996 |21-1-2000 |21-1-2000 |31-3-2000 30-9-1996 33630'
P3of PB |P4 of PB

£ 20-12- 20-12- : , e 28-3-
g5-

199596 | ooe 1996 21-1-2000 |21-1-2000 |31-3-2000 30-6-1997 2600
Plof P3 |P4of PB |P2 P4

XXX
12. In the facts and circumstances noticed above, the Tribunal has held the

penalty orders to be barred by time in terms of section 275(1)(c).

13. The revenue contends that the provisions of section 275(1)(a) are
attracted so far as limitation in the present case is concerned and if section
275(1)(a) is applicable, the limitation for completing the penalty proceedings is
extended up to six months from the date of expiry of the month in which the
order has been passed in appeal or other proceedings arising out of the
assessment in the course of which penalty proceedings have been initiated
and the order imposing penalties under sections 271D and 271E had been
passed within such extended period from the date of the appellate decision
against the assessment order for the assessment year during which notice
under sections 271D and 271E was issued.

14. It would be apposite here to refer to section 275 in its fullness :
"275. Bar of limitation for imposing penalties.—
(1) No order imposing a penalty under this Chapter shall be passed—

(@ in a case where the relevant assessment or other order is the
subject-matter of an appeal to the Commissioner (Appeals) under
section 246 or an appeal to the Tribunal under section 253, after
the expiry of the financial year in which the proceedings, in the
course of which action for the imposition of penalty has been
initiated, are completed, or six months from the end of the month
in which the order of the Commissioner (Appeals) or, as the case
may be, the Tribunal is received by the Chief Commissioner or
Commissioner, whichever period expires later;

(b) in a case, where the relevant assessment or other order is the
subject-matter of revision under section 263, after the expiry of six
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months from the end of the month in which such order of revision
is passed,;

(c) in any other case, after the expiry of the financial year in which
the proceedings, in the course of which action for the imposition of
penalty has been initiated, are completed, or six months from the
end of the month in which action for imposition of penalty is
initiated, whichever period expires later.

(2) The provisions of this section as they stood immediately before
their amendment by the Direct Tax Laws (Amendment) Act, 1987
(4 of 1988), shall apply to and in relation to any action initiated for
the imposition of penalty on or before the 31st day of March, 1989.

Explanation.—
In computing the period of limitation for the purposes of this section,—

(i)  the time taken in giving an opportunity to the assessee to be
reheard under the proviso to section 129;

(i) any period during which the immunity granted under section
245H remained in force; and

(i) any period during which a proceeding under this Chapter for the
levy of penalty is stayed by an order or injunction of any Court."

15. It would not be out of place to consider the relevant legislative history of
the provision in question for the present purposes.

16. Under the Income-tax Act, 1961, as originally enacted, no limitation
was prescribed for completion of the penalty proceedings. However,
considering that there should not be any inordinate delay in imposing penalty
and to streamline the levy of penalty within reasonable time in the Act of 1961,
section 275 was enacted as a new provision for regularising imposition of
penalty. It is pertinent to notice that if at the relevant time when the scheme for
levy of penalty was enacted in the 1961 Act, the case in which the penalty
was envisaged under Chapter XXI, the penalty proceedings were required to
be initiated during the course of relevant assessment proceedings or its
appellate proceedings by the appellate authority. Attention may be invited to
the provisions contained in sections 271 and 273 which were the principal
provisions for imposing penalty. The simple provision which was enacted was
that no order in this chapter shall be passed after the expiration of two years
from the completion of proceedings, in the course of which the proceedings for
imposition of penalty have been commenced. Thus, the limitation for imposing
penalty under section 275 as originally enacted was directly linked with the
completion of proceedings in the course of which the penalty proceedings were
initiated in terms of section 271 or section 273 which were the principal
provisions for imposing penalty under Chapter XXI. Since the initiation of
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penalty proceedings was linked with assessment proceedings and the orders
in such assessments were subject to appeal, the findings in such proceedings
ordinarily became the foundation for initiating proceedings for penalty and
remained relevant evidence to reach a final conclusion in penalty proceedings
which were otherwise independent. Where assessment proceedings in the
course of which penalty proceedings were initiated became the subject-matter
of appeal and there was modification or reversal of findings, it affected final
result of penalty proceedings also.

17. Section 275 was substituted by the Taxation Laws (Amendment) Act,
1970, which came into effect from 1-4-1971. The change was explained by the
Board vide Circular No. 56, dated 19-3-1971. Significantly, it postulated that
section 275 of the Income-tax Act which specified the time-limit for completion
of penalty proceedings has been substituted by a new section. Under the
existing section, penalty proceedings for concealment of income or defaults in
furnishing the return or accounts called for by notice or failure to pay advance
tax on the taxpayer's own estimate, etc., are required to be completed within
two years from the date of completion of the proceedings in the course of
which the penalty proceedings were commenced. The operation of this time-
limit has resulted in practical difficulties in cases where the AAC remands the
appeal against the assessment for further enquiry by the ITO or deletes or
reduces the addition made on account of concealed income and the
Department takes up the matter in further appeal before the Tribunal.
Sometimes, a final decision on the quantum of the concealed income becomes
available only after the expiry of the two years time-limit.

18. Section 275 as substituted aims at obviating difficulties in such cases,
reducing avoidable work and avoiding hardship to the assessees. It provides
that the time-limit for making an order imposing a penalty under the provisions
of Chapter XXI of the Income-tax Act will, ordinarily, be two years from the end
of the financial year in which the proceedings, in the course of which action for
imposition of penalty has been initiated, are completed. However, in a case
where the relevant assessment or other order is the subject-matter of an
appeal to the AAC or an appeal by the ITO to the Tribunal, the time-limit for
completing the penalty proceedings will be either the two years' period as
stated above or a period of six months from the end of the month in which the
order of the AAC or, as the case may be, of the Tribunal is received by the CIT,
whichever period expires later. It may be noted that the two years period will
henceforth expire at the end of a financial year, instead of on different dates
during the financial year, and the six months period will expire at the end of a
calendar month. This facilitates the exercise of vigilance by the tax
administration on the expiry of the limitation period and ensures that penalty
proceedings are completed in all cases in time.

19.  Secondly, the Direct Tax Laws (Amendment) Act, 1987, which came into
effect from 1-4-1989, section 275 was amended. Vide amendment, the time-
limit for completion of penalty proceedings which was generally two years
from the end of financial year in which such proceedings were completed or
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six months from the end of the month in which action for imposition for penalty
was initiated, whichever period expires later.

20. By these amendments, the three categories were made for applying
limitation for completing the penalty proceedings taking into consideration the
various penalty proceedings for default of certain provisions of the Income-tax
Act which are not necessarily linked with proceedings for any particular
assessment year in the course of which only penalty proceedings were
required to be initiated. Such consequences of default were not linked with the
principal assessment proceedings for any specific assessment year but were
independent of it.

21. By substituting section 275(1), which became operative from 1-4-1989,
the provision of divided cases for the purpose of prescribing limitation for
completing penalty proceedings into three categories :

(i) Category | covers cases where the assessment to which the proceedings
for imposition of penalty relate is the subject-matter of an appeal to the
Dy. CIT(A) or the CIT(A) under section 246 or with effect from 1-6-2000,
section 246A or an appeal to the Tribunal under section 253;

(i) Category Il covers cases where the relevant assessment is the subject-
matter of revision under section 263; and

(ili)  Category lll covers all other cases not falling within category | and
category Il which is governed by clause (c).

By dividing into three categories the period of limitation for cases falling under
category (i), i.e., clause (1)(@) is the financial year in which the proceedings, in
the course of which action for the imposition of penalty has been initiated, are
completed or six months from the end of the month in which the order of the
Dy. CIT(A) or the CIT(A) or, as the case may be, the Tribunal is received by the
Chief CIT or CIT, whichever period expires later.

22. The period of limitation for the cases falling under category Il is six
months from the end of the month in which such order on revision is passed
and the period of limitation for the cases falling under the above category Il is
the financial year in which the proceedings, in the course of which action for
the imposition of penalty has been initiated, are completed, or six months from
the end of the month in which action for imposition of penalty is initiated,
whichever period expires later. In the last category, filing of appeal in respect
of order passed in proceedings during which penalty proceedings were
initiated is not relevant.

To this effect, a Circular No. 551, dated 23-1-1990 [(1990) 82 CTR (St.) 325]

and another Circular No. 554, dated 13-2-1990 [(1990) 82 CTR (St.) 280] were
issued by the CBDT.
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23.  Aclose scrutiny of section 275 which is reproduced hereinabove shows
that clause (1)(@) covers those cases where the penalty proceedings are in
respect of a default related to principal assessment for a particular
assessment year and the penalty proceedings are required to be initiated in
the course of that proceedings only. In such cases where the relevant
assessment order or other orders are the subject-matter of an appeal to the
CIT(A) under section 246 or an appeal to the Tribunal under section 253, after
the expiry of the financial year in which the proceedings in the course of which
action for the imposition of penalty has been initiated, are completed, or six
months from the end of the month in which the order of CIT(A) or, as the case
may be, of the Tribunal is received by the Chief CIT or CIT, whichever period
expires later.

Apparently, clause (a) governs the categories which are integrally related to
the assessment proceedings and are not independent of it.

24.  We have also noticed that this provision was brought into effect in 1970
with effect from 1-4-1971, so that proceedings may not require rectification or
modification depending on the outcome of the appeal against the orders
passed in the relevant assessment proceedings or the other proceedings in the
course of which the penalty proceedings are required to be initiated.

25.  We have also noticed that sections 271 and 273 were the two original
penalty provisions, which require the penalty proceedings to be initiated
during the course of relevant assessment proceedings or the other relevant
proceedings, as the case may be. The penalty proceedings could also be
initiated during the appellate proceedings arising out of the relevant
assessment proceedings. It is only where the assessment proceedings are
independent and not directly linked to the assessment proceedings that the
result of such proceedings in the course of which the penalty proceedings were
initiated does not affect the levy of penalty. On such penalty proceedings,
independent of the assessment proceedings, clause (c) has been made
applicable. In this category, the period of limitation for completing
the penalty proceedings is linked with the initiation of the penalty
proceedings itself.

In such cases, the penalty proceedings can be initiated independent of any
proceedings but obviously, the penalty proceedings can be initiated only when
the default is brought to the notice of the concerned authority which may be
during the course of any proceedings and, therefore, for this type of cases
where the penalty proceedings have been initiated in connection with the
defaults for which no statutory mandate is there about any particular
proceedings during the course of which only such penalty proceedings can be
initiated, a different period of limitation has been prescribed under clause (c)
as a separate category. In cases falling under clause (c), penalty proceedings
are to be completed within six months from the end of the month in which the
proceedings during which the action for imposition of penalty is initiated, are
completed, or six months from the end of the month in which action for
imposition of penalty is initiated, whichever period expires later. There is no
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provision under clause (c) for the extended period of limitation commensurating
with completion of the appellate proceedings, if any, arising from the
proceedings during the course of which such penalty proceedings are initiated
as in the case where the penalty proceedings are linked with the assessment
proceedings or the other relevant proceedings.

26. The expression ‘'other relevant thing' used in section 275(1)(@) and
clause (b) of sub-section (1) of section 275 is significantly missing from clause
(c) of section 275(1) to make out this distinction very clear.

27. We are, therefore, of the opinion that since penalty proceedings for
default in not having transactions through the bank as required under sections
269SS and 269T are not related to the assessment proceedings but are
independent of it, therefore, the completion of appellate proceedings arising out
of the assessment proceedings or the other proceedings during which the
penalty proceedings under sections 271D and 271E may have been initiated
has no relevance for sustaining or not sustaining the penalty proceedings and,
therefore, clause (a) of sub-section (1) of section 275 cannot be attracted to
such proceedings. If that were not so, clause (c) of section 275(1) would be
redundant because otherwise, as a matter of fact every penalty proceeding is
usually initiated when during some proceedings such default is noticed,
though the final fact finding in this proceeding may not have any bearing on
the issues relating to establishing default, e.g., penalty for not deducting tax at
source while making payment to employees, or contractor, or for that matter
not making payment through cheque or demand draft where it is so required to
be made. Either of the contingencies does not affect the computation of taxable
income and levy of correct tax on chargeable income; if clause (a) was to be
invoked, no necessity of clause (c) would arise.

28.  Thus, both on the ground that the transaction in question of retention of
sale price by the Kachcha Arhatiya did not amount to deposit and its
utilisation and dealing with it at the instance of farmer constituents did not
amount to repayment of loan or deposits within the meaning of section 269SS
or section 269T, and on the ground that limitation under section 275(1)(c)
applies to such proceedings, we hold in favour of the respondent.”

Thus, the Hon'ble Rajasthan High Court accepted that the penalty-

orders passed by AO were time-barred. A bare reading of the chart in Para 5

of order of Hon’ble High Court (re-produced above) reflects that in Column 2

& 3, the dates of “Notices by AO” are given and in Column 7, the “Last date

for levy of penalty as per assessee” are given and in Column 8, the “Date of
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penalty order” are given. Considering these dates/time-limits, the penalty-

orders were held to be time-barred.

11. The decision of Hon’ble Rajasthan High Court has already been
approved by Hon’ble Supreme Court in Civil Appeal No. 5254 of 2008,
Judgement & Order dated 22.08.2016, Commissioner of Income-tax,
Bikaner Vs. Hissaria Brothers, 386 ITR 719, the relevant portion of

Hon’ble Supreme Court’s order is re-produced below:

“On perusing the judgment of the High Court, it is found that penalty imposed
on the respondent herein was also set aside on the ground that the provisions
of Section 271-D and 271-E of the Income Tax Act were invoked after six
months of limitation and, therefore, such penalty could not have been imposed.
Since the outcome of the judgment of the High Court can be sustained on this
aspect alone, it is not even necessary to go into other aspects. Leaving the
other questions of law open, the appeal is dismissed. There shall be no order
as to costs.”

12. Therefore, the Ld. AR submitted that the date of making reference to
the Competent Officer is not relevant; the date of making assessment by AO
would be considered for reckoning the time limitation of 6 months in section
275(1)(c). Without prejudice to this submission, Ld. AR also pointed out a
serious fallacy on the part of revenue authorities in stretching the time-limit
by taking defense of 2"? reference dated 25.03.2019. Ld. AR submitted that
the AO sent 15t reference on 13.06.2018 but the Competent Officer did not
act upon such reference within a period of 6 months i.e. the Competent
Officer remained inactive and did not pass any order till 31.12.2018.
Therefore, the case of revenue exhausted then and there and the 2n

reference dated 25.03.2019 cannot come to save the case of revenue. Thus,

Page 32 of 33



Shri Vimal Todi
ITA Nos. 188/Ind/2024 - AY 2012-13

from both angles, the new fact of 2"? reference being presented by revenue,
cannot alter the adjudication already made by learned co-ordinate bench in
Paras 19-21 of aforesaid earlier order dated 25.10.2024. After a careful
consideration, we find a strong merit in these submissions of Ld. AR.
Accordingly, we find no reason to take a different view from the adjudication
already made by learned co-ordinate bench in Paras 19-21 of earlier order
dated 25.10.2024. To conclude, the impugned penalty-order dated
28.03.2019 passed by AO is held as time-barred and quashed. The assessee
succeeds on this legal ground itself. Since we have already quashed penalty-
order on legality aspect, other grounds are not required to be adjudicated at

this stage. Hence, they are kept open undecided.

13. Resultantly, this appeal is allowed.

Order pronounced in open court on 06/03/2026

Sd/- Sd/-
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