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O R D E R 
 

PER OMKARESHWAR CHIDARA, A.M :  
 
       This appeal filed by the assessee is directed against the order of 

the Commissioner of Income Tax(Appeals) [“Ld.CIT(A)”], National 

Faceless Appeal Centre (“NFAC”), Delhi in DIN & Order 

No.ITBA/NFAC/S/250/2025-26/1080780299(1) dated 16.09.2025, 

arising out of penalty order passed by the Ld.AO u/s 271(1)(c) of the 
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Income Tax Act, 1961 (“the Act”), dated 07.05.2024, pertaining to the 

assessment year 2012-13.  

2.  In the above cited case, Ld.AO levied a minimum penalty of 

100% of tax sought to be evaded u/s 271(1)(c) of the Act. While 

completing the income tax assessment, the Ld.AO made addition and 

estimated net profit of 10% of total purchases and on other issues. 

Subsequent to the completion of the assessment, penalty was also 

levied on the above additions. Aggrieved by the penalty levied by the 

Ld.AO, an appeal was filed  before the Ld.CIT(A). After going through 

the records and submission of the appellant, the Ld.CIT(A) found that 

the penalty order passed on the assessment order was set aside to the 

file of the AO by Hon’ble  ITAT. Hence, penalty will not have legs to 

stand and hence, appeal filed by the appellant was treated as 

infructuous and dismissed. 

3.  This appeal was filed before ITAT by the appellant, stating 

that the notice issued by the Department was ambiguous as the 

specific limb for which penalty was proposed to be levied was not 

ticked in the said notice. It was also mentioned in the grounds of 

appeal that the penalty should have been struck down as the addition 

made by the Ld.AO is on estimation basis and there was no 
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concealment of income at all. During the hearing before the ITAT, the 

Ld.AR of the appellant filed a copy of notice issued u/s 271(1)(c) dated 

25.03.2015 and demonstrated that the relevant limb imposing penalty 

was not ticked by the Ld.AO. In other words, the Ld.AO did not 

mention the specific reason for levying penalty, i.e. whether the 

assessee has concealed the income or filed inaccurate particulars of 

such income. Since there is ambiguity in the notice, the same should 

be treated as invalid, in view of the decision of Hon’ble jurisdictional 

High Court’s decision in the case of PCIT Vs. Baisetty Revathi [2017] 

398 ITR 88 (Andhra Pradesh). In this case, Hon’ble jurisdictional High 

Court has held that the Revenue must specify as to which one of the 

two limbs is sought to be pressed into service and cannot be permitted 

to club both, by interjecting or between the two. In similar 

circumstances, the Hon’ble High Court has deleted the penalty levied 

by the Ld.AO. Following the decision of Hon’ble jurisdictional High 

Court, the coordinate Bench of ITAT, Visakhapatnam has also deleted 

the penalty in similar circumstances in the case of Visakhapatnam 

Industrial Water Supply Company Limited V.s DCIT in ITA 

No.657/Viz/2025 dated 19.12.2025. In view of the same, the Ld.AR of 

the appellant requested the Bench to delete penalty levied by the 

Ld.AO. 
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4.        The Ld.DR has argued that penalty order is very clear and it 

mentions that the penalty is levied for the sake of concealment of 

income and hence the argument of Ld.AR is incorrect. Therefore, the 

penalty order passed by the Ld.AO should be upheld. 

5.        After hearing both sides and perusing the order of Ld.CIT(A) 

and grounds of appeal, it is observed that the impugned assessment 

order itself was set aside to the file of the AO by the ITAT vide ITA 

No.215/Viz/2023 dated 08.08.2024. Hence, the addition itself will not 

survive and consequently, penalty levied on the assessment also will 

not survive. In view of the same, penalty levied by the Ld.AO is deleted 

and the appeal of the assessee is allowed. 

6.        In the result, the appeal of the assessee is allowed.  

       Order pronounced in the Open Court on 25th        

February, 2026.   

 
Sd/- 

(विजय पाऱ राि) 

(VIJAY PAL RAO) 

उपधध्यक्ष /VICE PRESIDENT 

 

Sd/- 

(ओम्कारेश्िर चिदारा)  
(OMKARESHWAR CHIDARA) 

लेखा सदस्य/ACCOUNTANT MEMBER  

 
Visakhapatnam  
dated  25.02.2026.  
L.Rama/sps 
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आदेशकी प्रनतनलनप अगे्रनर्त/ Copy of the order forwarded to:- 

 
1.  निर्धाऩरती/The 

Assessee 

: Smt.Tirumala Surya Kumari, Plot No.19, 
Rajeev Nagar Colony, Srikakulam 

2.  रधजस्व/ The 

Revenue 

: The Income Tax Officer, Ward-1, Income 

Tax Office, Aayakar Bhavan, Palakonda 
Road, Srikakulam 

3.  The Principal Commissioner of Income Tax, Visakhapatnam   

4.  नवभधगीय प्रनतनिनर् , आयकर अपीलीय अनर्करण, नवशधखधपट्िम / The DR, ITAT, 

Visakhapatnam  

5.  गधर्ाफ़धईल / Guard file 

 

आदेशधिुसधर / BY ORDER 

 
 
 
 
 
 

Sr. Private Secretary 
ITAT, Visakhapatnam 
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