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O R D E R 

 

PER R.K. PANDA, VP: 

 

This appeal filed by the Revenue is directed against the order dated 

29.08.2025 of the Ld. CIT(A), Pune-11 relating to assessment year 2020-21. 

 

2. Facts of the case, in brief, are that the assessee is an individual and engaged 

in the business of sale of gold and silver jewellery under the name and style of M/s. 

Vispute Saraf, a proprietary concern.  He filed his return of income for the 

assessment  year 2020-21 on 27.03.2021 declaring total income of 

Rs.4,12,22,620/-.  In this case a survey action u/s 133A of the Income Tax Act, 

1961 (hereinafter referred to as ‘the Act’) was conducted at the business premises 
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of the assessee on 04.10.2019.  The case of the assessee was selected for complete 

scrutiny and accordingly statutory notice u/s 143(2) of the Act was issued and 

served on the assessee.  Subsequently the Assessing Officer issued notice u/s 

142(1) of the Act along with a questionnaire in response to which the AR of the 

assessee appeared before the Assessing Officer from time to time and filed the 

requisite details. 

 

3. During the course of assessment proceedings the Assessing Officer noted 

that during the course of survey proceedings the valuation of stock present in the 

business premises of the assessee was performed and additional stock of 

Rs.9,25,37,493/- was detected being the difference between the stock as per 

valuation report and that as per the books of account.  Out of the said amount, the 

assessee submitted party-wise details received for approval amounting 11335.560 

grams valued at Rs.4,15,96,578/-.  The assessee accordingly admitted that the 

stock amounting to Rs.4,42,86,847/- is his excess stock.  The assesse declared that 

this excess stock of Rs.4,42,86,847/- is his additional income over and above the 

regular income for financial year 2019-20 relevant to assessment year 2020-21. 

 

4. The Assessing Officer on perusal of the profit and loss account submitted by 

the assessee during the course of assessment proceedings noted that the assessee 

declared the amount of Rs.4,42,86,847/- under the head 'Additional Sales Declared 

in Survey u/s 133A' as a part of Sales Accounts even though the said sum was 
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actually undisclosed stock detected during survey proceedings.  The assessee filed 

2 audit reports for the assessment year 2020-21 i.e. one dated 15.01.2021 and 

another dated 25.03.2021.  On perusal of the Form 3CB filed by the auditor, the 

Assessing Officer noted that the auditor has mentioned different comments in 

Form 3CB pertaining to the survey declaration.  He noted that the auditor in his 

comments in Form 3CB dated 15.01.2021 with respect to the survey declaration 

has mentioned as under: 

 

 

"On 04.10.2019 i.e. in FY 2019-20, Income tax department has conducted a 

Survey under section 133A of the Income Tax Act, 1961 at the business premises 

of the Assessee. Assessee has prepared the books of accounts declaring the 

Additional Stock of Gold & Silver as declared in the Statement U/s 133A." 

 

5. Similarly, the comments of the Auditor as mentioned in Form 3CB dated 

25.03.2021 with respect to the survey declaration read as under: 

 

"On 04.10.2019 Income tax department has conducted a Survey under section 

133A of the Income Tax Act, 1961 at the business premises of the Assessee. During 

the course of survey there was additional sales of Rs.4,42,86,847 during the year 

which was remained to be recorded in the books of accounts.  Out of said 

additional sales, the assesse purchased the stock of gold of Rs.4,42,86,847 which 

was found during the course of survey. However while giving the statement during 

the course of survey, the declaration was made inadvertently in the form of stock 

instead of additional sales. This happened because of assessee’s mental stress & 

tension during the course of survey which may please be noted. Therefore while 

filing the Return of Income the assesse has correctly shown the disclosure as 

additional sales & stock purchased out of the same has been duly reflected in the 

Balance Sheet. The asseessee has complied with the provision of GST on the same 

accordingly." 

 

6. According to the Assessing Officer the Auditor in his audit report filed on 

15.01.2021 had mentioned that the survey declaration has been made on account of 
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additional stock of gold and silver whereas, the comments of the auditor in Form 

3CB dated 25.03.2021 says the survey declaration is on account of unaccounted 

sales and therefore this is an afterthought.  He further noted that during the course 

of assessment proceedings the assessee did not provide any supporting documents 

to prove that the survey declaration was on account of unaccounted sales and not 

unaccounted stock.  He, therefore, issued a show cause notice asking the assessee 

to explain as to why the additional stock detected during the course of survey 

proceedings u/s 133A should not be treated as undisclosed investment u/s 69 of the 

Act and why it should not be taxed as per provisions of Section 115BBE (1)(a) of 

the Act.  The assessee in response to the same relying on various decisions 

submitted that the excess stock declared during the course of survey cannot be 

brought to tax by applying the provisions of section 69B r.w.s. 115BBE of the Act.   

 

7. However, the Assessing Officer was not satisfied with the arguments 

advanced by the assessee.  Distinguishing the various decisions relied on by the 

assessee and following certain other decisions, he treated the undisclosed stock 

detected during the course of survey proceedings u/s 133A of the Act amounting to 

Rs.4,42,86,847 as unexplained investment to be taxed by applying the provisions 

of section 115BBE of the Act. 

 

8. The Assessing Officer similarly made addition of Rs.2,83,490/- out of sales 

promotion expenses being not supported by satisfactory evidences and therefore, 
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not genuine.  He further made addition of Rs.4,12,520/- debited to the Profit and 

Loss Account under the head ‘meal expense’ being duplicate in nature.  The 

Assessing Officer also made addition of Rs.1,30,341/- out of vehicle expenses by 

disallowing 15% of the expenses incurred on vehicles on the ground that personal 

use of vehicles has been accepted by the assessee. 

 

9. The Assessing Officer also made addition of Rs.1,03,850/- on account of 

GST late fee paid.  The Assessing Officer, thus, determined the total income of the 

assessee at (-) Rs.22,14,437/- and made addition of Rs.4,42,86,847/- u/s 69B r.w.s. 

115BBE of the Act. 

 

10. In appeal, the Ld. CIT(A) deleted the addition made by the Assessing 

Officer on account of excess stock found during the course of survey wherein the 

Assessing Officer has invoked the provisions of section 69B r.w.s. 115BBE of the 

Act.  So far as the disallowance of expenses are concerned, the Ld. CIT(A) gave 

part relief to the assessee out of sales promotion expenses disallowed by the 

Assessing Officer at Rs.2,83,490/-.  He directed the Assessing Officer to restrict 

the same at Rs.28,350/- being 10% of such disallowance.  Similarly, out of meal 

expenses of Rs.4,12,520/- disallowed by the Assessing Officer, the Ld. CIT(A) 

directed the Assessing Officer to restrict the same to Rs.1,51,052/-.  As regards the 

disallowance of vehicle expenses of Rs.1,30,341/- by the Assessing Officer being 

15% of the expenses, he restrict the same to 10% of the same. 
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11. Aggrieved with such order of the Ld. CIT(A), the Revenue is in appeal 

before the Tribunal by raising the following grounds: 

i) On the facts and the circumstances of the case and in law, the Ld. CIT(A) is 

not justified in directing to tax the unaccounted excess stock declared 

during survey action u/s 133A of Rs.4,42,86,847/- as regular income 

instead of taxing u/s 115BBE of the Act when the case of the assessee is 

fully covered by the provisions of section 69B of the Act as the assessee 

failed to furnish sources of unaccounted excess stock unearthed during the 

survey action. 

 

ii) On the facts and the circumstances of the case and in law, the Ld. CIT(A) is 

not justified in restricting the disallowance at 10% of Rs.2,83,490/- made 

on account of sales and promotion expenses instead of upholding the 

complete disallowance of expenses as the assessee failed to substantiate his 

claim of expenses with necessary documentary evidences. 

 

iii) On the facts and the circumstances of the case and in law, the Ld. CIT(A) is 

not justified in restricting the disallowance at 10% of Rs.2,90,520/- made 

on account of meal expenses instead of upholding the complete 

disallowance of expenses as the assessee failed to substantiate his claim of 

expenses with necessary documentary evidences. 

 

iv) On the facts and the circumstances of the case and in law, the Ld. CIT(A) is 

not justified in restricting the disallowance at 10% of Rs.8,68,741/- made 

on account of vehicle related expenses instead of upholding disallowance of 

expenses made by the AO at 15% of Rs.8,68,741/-, as the assessee failed to 

substantiate his claim of expenses with necessary documentary evidences. 

 

v) The appellant craves to add, amend, alter or delete the above grounds of 

appeal during the course of appellate proceedings before the Hon'ble 

Tribunal. 

 

12. We have heard the rival arguments made by both the sides, perused the 

orders of the Assessing Officer and Ld. CIT(A) and the paper book filed on behalf 

of the assessee.  We have also considered the various decisions cited before us.  So 

far as the order of the Ld. CIT(A) in directing the Assessing Officer to tax the 

excess stock declared during the course of survey u/s 133A as regular income 
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instead of taxing u/s 69B r.w.s. 115BBE is concerned, we find the Ld. CIT(A) 

deleted the same by observing as under: 
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13. We do not find any infirmity in the order of the Ld. CIT(A) on this issue.  

Admittedly the excess stock of Rs.4,42,86,847/- was declared during the course of 

survey u/s 133A at the premises of the assessee which is engaged in the business of 

sale of gold and silvery jewellery under the name and style of M/s. Vispute Saraf.  

No other business activity whatsoever was detected during the course of survey 

other than the above jewellery business.  It is also an admitted fact that the assessee 

has credited Rs.4,42,86,847/- in the trading and profit and loss account and has 

shown the same while filing the return of income for the year under consideration.  

The assessee has explained before the Assessing Officer that the said stock has 

been accumulated over a period of time out of cash sales which remained to be 

accounted for during the year.  It was explained before the Ld. CIT(A) that the 

disclosure made during the course of survey action has direct nexus with the 

business carried on by the assessee.  Since the excess stock was declared in the 

form of gold, silver and diamond and there is no other business activity carried on 

by the assessee other than the jewellery business, therefore, we find merit in the 

arguments of the Ld. Counsel for the assessee that the source of excess stock found 

is nothing but out of the business receipts.   

 

14. It has been held in various decisions that when the assessee surrenders 

income on account of excess stock found during the course of survey u/s 133A or 

search and no other activities other than the same business activities are carried on 

by the assessee during the year under consideration, then such income declared by 
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the assessee shall be taxed under the head ‘business income’ only and not as 

undisclosed investment and the provisions of section 69B r.w.s. 115BBE of the Act 

cannot be applied.  Since the Ld. CIT(A) while deciding the issue has followed the 

decision of Hon’ble Rajasthan High Court in the case of Bajrang Traders (supra) 

and the decision of the Coordinate Bench of the Tribunal in the case of DCIT vs. 

Shri Balaji Ramchandra Ande vide ITA No.625/PUN/2024 order dated 12.01.2025 

for assessment year 2018-19 (supra), therefore, in absence of any contrary material 

brought to our notice by the Revenue that the assessee in fact was having some 

other activities other than the business of trading in gold and silver jewellery, we 

do not find any infirmity in the order of the Ld. CIT(A) directing the Assessing 

Officer to treat such income as regular income instead of applying provisions of 

section 69B r.w.s. 115BBE of the Act.  The ground No.(i) raised by the Revenue 

on this issue is accordingly dismissed. 

 

15. So far as the remaining three grounds are concerned, these relate to the order 

of the Ld. CIT(A) in restricting the disallowance of expenses made by the 

Assessing Officer.  We find the Revenue is aggrieved by the order of the Ld. 

CIT(A) in restricting the disallowance of sales promotion expenses, meal expenses 

and the vehicle expenses.  So far as the sales promotion expenses are concerned, 

we find the Assessing Officer disallowed an amount of Rs.2,83,490/- in absence of 

any supporting documentary evidence.  Since the assessee did not provide 

satisfactory explanation, the Assessing Officer had added the same as non-genuine 
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expenditure.  The order of the Ld. CIT(A) restricting the same to 10% of the 

expenses in our opinion is without any basis and not based on sound footing, 

especially in absence of any further documentary evidence filed before him.  The 

vouchers earlier produced before the Assessing Officer were rejected by him being 

self-made vouchers and all the expenses were incurred in cash.  We, therefore, 

reverse the order of the Ld. CIT(A) on this issue and the order of the Assessing 

Officer making addition of Rs.2,83,490/- is restored.  Ground of appeal No.(ii) by 

the Revenue is accordingly allowed. 

 

16. So far as disallowance of meal expenses of Rs.4,12,520/- by the Assessing 

Officer is concerned, we find the Assessing Officer had given a categorical finding 

that the assessee has already booked the expenditure under the head ‘staff welfare 

expenses’ and again booked the expenses of Rs.4,20,168/- under the head ‘meal 

expenses’.  Since the assessee has claimed the expenditure twice, therefore, the Ld. 

CIT(A) in our opinion is not justified in granting part relief of Rs.2,61,468/- to the 

assessee without any logic.  We, therefore, set aside the order of the Ld. CIT(A) 

and the ground of appeal No.(iii) raised by the Revenue is allowed. 

 

17. So far as the disallowance of vehicle expenses of Rs.1,30,341/- is concerned, 

we find the assessee before the Assessing Officer has accepted that he owns two 

motor cars and four motor cycles and the cars are used for personal purpose as 

well.  The assessee had requested the Assessing Officer to restrict the disallowance 



 

 

13 

ITA No.2399/PUN/2025 

 

 

 

to 5% whereas the Assessing Officer, in absence of any log book or any supporting 

evidence to prove that the vehicles are used for personal use only at 5% of the total 

use, disallowed at 15% of the expenses at Rs.1,30,341/-.  We find the Ld. CIT(A) 

without any sound reasoning has restricted the same to 10% which in our opinion 

is not justified under the facts and circumstances of the case.  We, therefore, 

reverse the order of the Ld. CIT(A) and restore the order of the Assessing Officer 

on this issue.  Thus, the ground of appeal No.(iv) raised by the Revenue is allowed.   

 

18. To sum up, the ground No.1 raised by the Revenue is dismissed and the 

remaining 3 grounds raised by the Revenue are allowed. 

 

19. In the result, the appeal filed by the Revenue is partly allowed. 

 

Order pronounced in the open Court on 16th February, 2026. 

 

 

 

 

     Sd/-                                   Sd/- 

 (VINAY BHAMORE)            (R. K. PANDA) 

 JUDICIAL MEMBER             VICE PRESIDENT 

पुणे Pune; दिन ांक  Dated : 16th February, 2026 

GCVSR 
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