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MCA/ORDER

Per George Mathan, JM:

This is an appeal filed by the assessee against the order of the Id.
AddIl./ICIT(A)-2, Chennali, dated 13.12.2023 for the assessment year 2018-
2019.

2. At the time of hearing the Ld.AR drew our attention to pages 9 to 16
of the paper book which was copy of the written submission filed. The same

reads as follows:-
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9 v
Supriya Roy '
Agartala
PAN: ACBPR 7501 G
Assessment Year : 2018-19

Brief Submissions cum Gist of Case Laws relied upon:

Facts of the case:

The assessee-individual is engaged in the business of trading in Mustard Oil. A survey under
section 133A of the I. T. Act, 1961 (Act) was conducted in the business premises of the
assessee on 21.03.2018.

During the course of survey physical inventory of stock and cash was prepared and a
statement of Sri Tapan Kumar Roy, husband of the assessee, who was present in the business

premises was recorded. The same are as under:-

1 | Statement of Sri Tapan Kumar Roy recorded on | Page no. 1to 3 of
21.03.2018 during the course of Survey PB

2 | Stock -Rs.2,51,798/- Page 4 of PB

3 | Cash- Rs.10,03,040/- Page 5 of PB

Thereafter, the assessee filed return of income along with audited financial statements on
13.10.2018 disclosing total income at Rs. 9,91,800/-. A copy of audited P&L Account is at Page
no. 6 of PB.

Assessment was completed on 26.04.2021 under section 143(3) in faceless manner.
Assessment was completed after making the following three additions, aggregating to Rs.

19,73,094/- -

Rs.9,94,500/- | On the basis of statement of Sri
Tapan Kumar Roy recorded during

the course of survey
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Rs.4,62,826/- | Shortage of Stock found on physical
verification of Rs. 5,41,212/- less Rs.
78,386/- u/s 69A of the Act.

Rs.5,15,768/- | Excess cash found on physical
verification of Rs. 5,22,308/- less Rs.
6,540/- u/s 69A of the Act.

1. GroundNo.2:
Issue :  Addition of Rs. 9,94,500/- merely on the basis of misreading and

misinterpreting the statement of Sri Tapan Kumar Roy, and divorced of any material.

- That the aforesaid addition of Rs. 9,94,500/- is merely based on the reply to
question no. 8 of the deponent, Sri Tapan Kumar Roy, who was present at the time

of survey.

- That in the statement on 21.03.2018; Sri Tapan Roy has forecasted business
income for the entire year (FY 2017-18) on estimate at Rs. 9,94,500/- and has
clarified that the said estimated income excludes the income which is to be

computed on account of differences in Stock and Cash.

- That the said forecasted, expected and estimated future income amount of Rs.
9,94,500/- was arrived at by forecasting and estimating the total turnover of the
entire year at Rs. 7.65 crores (approx.) and by further expecting the estimated Net

Profit thereon @ 1.3%, which is evident from the recorded statement.

- That as per the audited books of accounts, the actual turnover came to Rs. 7.71

crores (rounded off) and the Net Profit worked out to Rs. 9,65,360/-.

- Thus, in place of forecasted, expected and estimated income of Rs. 9,94,500/-, the

actual income derived as per audited books worked out to Rs. 9,65,360/-.

Page20f8
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- That the said actual business income of Rs. 9,65,360/- as per audited accounts was

on assessment found to be correct and was also duly accepted on assessment.

- That, however, thereafter most arbitrarily and without properly appreciating,
reading and understanding the statement of Sri Tapan Kumar Roy and without any
material, a separate and further addition of Rs. 9,94,500/- as business income has
been made in the assessment, which not only on facts amounts to double addition

but is also bad in law and legally impermissible.

- Hon'ble Supreme Court in the case of S. Khader Khan Son (2013) 352 ITR 480 (SC)

has upheld the judgment of the Hon'ble Madras High Court in the case reported
in (2008) 300 ITR 157, wherein in has been held that:-

"Sec. 133A does not empower any IT authority to examine any person on oath,
hence, any such statement has no evidentiary value and any admission made

during such statement cannot, by itself, be made the basis for addition."

It was concluded that :-

“It could not be said solely on the basis of the statement given by one of the
partners of the assessee-firm that the disclosed income was assessable as
lawful income of the assessee. Since there was no material on record to prove
existence of such disclosed income or earning of such income in the hands of

the assessee.”

- That the Hon’ble CBDT also in its instruction no. 286/2/2003 (Inv.) Il dated

10.03.2003 has opined that assessment ought not to be based merely on the
confession/admission obtained in the statement recorded during the survey u/s
133A of the Act. It has been made amply clear in the above instruction that an
Assessing Officer should rely solely upon the evidences and materials gathered
during the survey for making additions and framing the assessment orders and the

statements or confession taken during the survey do not serve any useful purpose.
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- At this juncture, it may also be of some use to point out that the Hon’ble Apex
Court in the case of Pullangode Rubber & Produce Co. Ltd. v. State of Kerala
(1973) 91 ITR 18 (SC) has held that the entries in the account books of the

assessee-company amounted to an admission and though was an important piece
of evidence could not be said to be conclusive and that it was open to the person

to make an attempt to show that it was incorrect.

The legal proposition which can be gleaned from the above dicta, is
that a statement even when it is taken as an evidence, the maker of the statement
is entitled to explain the statement and even show that the statement was not
correct. The statement should not be treated as proven fact or conclusive and

irrefutable.

- That further, reliance is placed on the following decisions:-

i) Chetnaben J Shah v. ITO (2016) 140 DTR 0235 (Guj)

The Hon’ble Gujarat High Court has observed that the learned CIT(A) has held as

under:-

“24. It is a normal presumption that statement under section 132(4) is given
voluntarily unless it is proved otherwise. There is no evidence on record to show that
this statement was given in any coercion. Therefore, | am unable to agree with the
assessee that it was a forced statement. But | am reasonably impressed by the
contention that this statement was subject to variation on either side after verification
i.e. assessee could reduce the disclosure made or the Assessing Officer could enhance
the same if the facts and evidence so warranted. May be, even if this fact is not
mentioned in the statement itself, the point will still remain since it is no body's case
to get any extra tax then is due. The reality remains that there is no evidence what-
so-ever with the department even in consequence of a serious action like search and
seizure followed by detailed security which could support the earning of speculation

income of Rs.10,50,000/- in this year. In other words, there is no evidence to support
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the very existence of this income except the so called statement u/s 132(4) of the Act.
It defies logic that an assessee will or should admit any income which he had not
earned and which the department had not found out. | do not find anything against
the arguments that disclosure u/s. 132(4) was subject to variation and once the
assessee had access to seized documents and he realised subsequently that there was
no occasion to make this disclosure, he was having an inherent right to clarify the
situation so that he could be taxed only on real income and not on an income which
was not there at all, since there was no evidence to prove otherwise too. In addition,
the very important fact that remains that inspite of the search, no material/evidence
was found to show that the assessee was having any other undisclosed assets which
could be linked with this disclosure. In view of the totality of the circumstances,

arguments given by the assessee and reasoning as above, the addition made is

deleted.”

ii) Kailashben Manharlal Chokshi v. CIT (2010) 328 ITR 411 (Guj)

The Hon'ble Gujarat High Court observed that statement recorded under section 132(4) of
the Act was later on retracted by the assessee and despite the said fact no evidence has been

led by the Revenue Authority to support the additions made. On the above facts, it has been

held that, to quote:-

“We are, therefore, of the view that merely on the basis of admission the assessee
could not have been subjected to such additions unless and until, some corroborative

evidence is found in support of such admission.”

Page50f8
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The Hon’ble Tribunal has also held that statement recorded under section 133A on oath

cannot be relied as evidence. The Hon’ble Tribunal has held, to quote:

“3.8 Effect of admission made in statements recorded during survey under section

133A of the Act

18. The position of law regarding the evidentiary value of admissions made in such

statements is now settled. After considering the rival stands on this issue, we have

already discussed the same in the earlier part of this order. No admission made in a

statement recorded under section 133A on oath during survey can be relied as

evidence against the maker or the assessee.”

2. Ground No.3

Facts observed during the survey are tabulated as under:-

Assets | Found  of | As per | Short/ | Difference | Income Additions
Physical records Excess | Found declared made on
Verification found by assessment

in assessee
Survey

Stock 2,51,798 |7,92,000 |Short |5,41,212 | 78,386 4,62,826

Cash 10,03,040 |4,80,732 | Excess | 5,22,308 6,540 5,15,768

Total Short 18,904 | 84,926 9,78,594

- Thus, on facts on physical verification stock was found short by Rs. 5,41,212/- and

as against the same cash was found in excess by Rs. 5,22,308/- and thus, in

aggregate short asset was found by Rs. 18,904/-.

Page 6 of 8
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- On the above facts, though no addition was warranted, still on above facts,
addition of Rs. 9,78,594/- has been made by the Revenue.

- That the survey commenced in the after-noon on 21.03.2018.

- Thatthe sale which took place before commencement of the survey on 21.03.2018
explains the difference of stock and cash as above.

- That there is no provision in the Act under which shortage of asset found can be

added to the income of the assessee.

3. Ground No. 4

Issue: No Draft Assessment Order (DAO) and SCN (Show Cause Notice) proposing any
variation to the returned income was issued before making assessment by FAO and
therefore, the variation made in the impugned order is in gross violation of section

1448 and untenable.

- That the Faceless Assessment Scheme has been prescribed by section 144B of the

Act.

- That a perusal of clauses (xiv) and (xvib) of section 144B(1) and clause (vii) of
section 144B(7) of the Act, as was in force at the material time, shows that the law
mandates that before a final order of assessment is passed which contained any
variation to the returned income which is prejudicial to the interest of the
assessee, it was mandatory for the AO to issue a draft order of assessment to the
assessee proposing such variation and allow him an opportunity to show cause as

to why the proposed variation should not be made.

- Thus, the variation made in final order of assessment cannot exceed the variation

proposed in the DOA (draft order of assessment) or revised DOA.
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In the instant case, the impugned order of assessment was passed on 26.04.2021
and prior to that on 16.04.2021 a notice was issued to the assessee, copy of which

is placed at page nos. 7 & 8 of the PB.

The notice dated 16.04.2021 is styled as “Show Cause Notice as to why assessment
should not be completed as per Draft Assessment Order”. A perusal of the same
shows that no specific variation to the returned income has been proposed
therein. It simply requires the assessee to submit the computation of income and
threatened that if the assessee failed to provide the same, whole of the amount

declared will be added.

That accordingly in compliance to the said notice, the assessee provided

computation of income.

That thus, as no variation to the returned income was proposed in the Draft
Assessment Order (DAO) cum SCN, the variation of Rs. 19,73,094/- made vide the
impugned order of assessment is without jurisdiction, untenable and deserves to

be deleted.

3. It was submission that the assessee is a retail trader of mustard oil.
It was submission that there was a survey on the premises of the assessee
on 21/03/2018. In the course of survey, the statement of the assessee’s
husband, who is also an employee was taken. The Ld.AR drew our

attention to the pages 1 to 5 of the paper book which is reads as follows:-
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! statement of Shri Tapan Kumar Roy Husband of Smt. Supriya Roy, Empllcéyet: oolf‘
/s Ramthakyr Trading, Cenral Road, Aartala aged about 61 years, a residen
mation on 21/03/2018

anamalipur, Aganala, West Tripura, recorded on oath/solemn affir
during the course of survey U/s.133A of the Income Tax Act, 1961 condiicled 7 the

business premises at Central Road, Agartala, West Tripura,

OATH

I Shri Tapan Kumar Roy , Husband of Smt. Supriya Roy aged about 61 years,
a resident of Banamalipyr, Agartala, West Tripura do hereby swear in the name of
God that I shall speak the truth, only the truth and nothing but the'truth. [ fully
understand that, if | give any false statement, | am liable to face fegal action under the

Income Tax Actand I.p.c. So, God help me please.
RammuKWm
Signature of thé&*De onent?l?@ :

%‘3\\% Nroprietor

The cathis administered b me.
(T, ow. T
(s. s, BRATTAG
HARY4)

frzccme-rax offj
. cer
-2 TR ﬁfd-Udalpur_

(Authorized Officer)

Q. 1: Please Identify yourself :

Ans : [ am Shri Tapan Kumar Roy, Husband of Smt. Supriya Roy, Prop. of M/s -
Ramthakur Trading: Central Road, Agartala aged about 6] years, a resident of
Banamalipur, Agartala, West Tripura, My PAN is AJLPR6277Q

Q.2 : What are the languages you know 9

Ans. I can speak, read and write Bengali, English language anly.

Q.3. Do you understand the consequences of the oath taken by you ?

Ans, Yes, I understand tonsequences of the oath taken by me.

@1[‘3[!3

Signature of AQ - Algnarure of Barty , .
Dof oy

(39, ¥, ey "
(8. s. BHAT‘]‘AE‘.‘HAR)?’A} Propr b ’@?18(

m-lncomc-lax Officer

/Ward. Udalpur, .
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Q4. From the departmental data bage it is seen that you have deposited in cash fo
an amount of Rs, 1,03,59,200/- during the period from 09/11/2016 to 30/12/201¢
please explain the source of such deposit,

Ans: All the deposits made by me in my bank A/C are from my day to day sale
proceeds and all the transaction made by me are reflected in my books of accounts
as well as in my return of income for the Assessment Year 2017-18.

Q.5. Please preduce al] documeniary evidence in support of deposit of Rs.
1,03,59,200/- into bank.

Ans.. Yes, I am producing all the deposit slips of banks along with bank statement
relating to the period for favour of your verification and record.

Q.6. As per Question No. 8 of preliminary statement you have stated that cash
available at this business premise is Rs.5,75,000/-(approx) whereas as per
physical verification it is found that cash available at this business premise is
Rs.10,03,040/- Please explain about cash balance found on physical
Verification today,

Ans.  QOut of Rs.10,03,040/-, Rs.4,80,732/- being sale proceeds on 20/03/2018
which T could not deposited into bank due to appearance of survey team of
IT department. As such cash balance of Rs.5,22,308/- is offered for
Taxation on behalf of Smt. Supriya Roy, Prop. Ramthakur Trading  as I
cannot explain the difference ri ght now.

Q.7. During the course of Survey Stock as per stack register maintained by you a
quantum of stock  found at Rs.7,92,000/- whereas as per physical verification
stock available in this business premises at Rs.2,51,798/- . Please explain the
difference of value of stock Rsi5,41,212/-,

Ans. Difference of valuation of stock for an amount Rs.5,41,212/- is offered for
taxation on behalf of Smt, Supriya Roy, Prop. Ramthakur Trading as1 cannot
explain the difference.right now.

Q.8. Do you want to say anything more?
Ans. Yes, | want to declare my income voluntarily over and above i.e. net profit
@1.30% of total turnover for the current year i.e. financial year 2017-18 relating
to assessment year 2018-19. This is in addition to offer for taxation of
Rs.10,63,520/- as PET my answer to question no. 6 & 7. The sum up of my total
voluntary discloser is as under.

1. Difference of cash( explained as above) Rs. 5,22,308/-

2. Difference of valye of stock ( explained as above) Rs. 5,41,212/-

3. 1.30% of total turnover of Rs. 7,65,00,000/- (approx) Rs. 9.94.500/-

' Rs. 20,58,020/-

3 N8
Signature of AQ Signature of Party
Ramihukur Trag.=
(T¥. T9. sreerany) P -
(8. s. BHATTACHARYA) TP am Kumde KOY
SRaTA Lo e
R

Income.tax Officer
-3 Ty J‘Warmusa.?:w.
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x for Rs.3,00,000/-

ake payment of advance ta
lan will be produce

and a copy of chal

given by me is to the best of my knowledge and believes,
and threat. I have read, understood and agreed about the
gned.

The above statement
without any coercion .
content of the statement and duly sij

art

Hsalﬁm?fé?}(i' raat -

v

& i o4 @? o
“Yroprieto

The above statement was recorded by me.

B e
Si)ﬁg. ofthe AQO
(v, o=, qrgerar
(S. s. BHATTACHARYA)
3Tt

STTEHT
Income-tax Officer

al\‘:'wfvla!d-udafpul.

INVENTORY

QUANTITY RATE coOsT
(Cartons) PRICE [in Rs]

TANK'BRAND M, G7
LTR X 20 BOTTLE 1y
EACH CARTOON.
TANK BRAND M OIL,
500 ML X 30 ROTTLE IN
EACH CARTOON.
TANK BRAND M. OIL
200 ML X 80 BOTTLE ™
EACH CARTOON.
TANK BRAND M. OIL 3
LTR X 9 BOTTLE |y
EACH CARTOON.
TANK BRAND M. OIL 1
LTR X 16 POUCH IN
EACH CARTOON.
TANK BRAND M. OIL
100 ML X 20 X8
BOTTLE IN EACH
CARTOON. v
GOPAL BRAND M. OIL
200 ML X 80 BOTTLE IN
EACH CARTOON.

Fo\8

S

Signature of AQ . (p@fi{*ﬁ% Signature of party
Tkt e Th AV Tradnge

(T4 w91, smzeram) aC _ ;
(S. S. BHATTACHARYA) | wnokut 1f @\9\1 )
TR sfva Ram vxf\ﬂ""’ . oV~ 1y /
¥erS Ui &O‘QG‘,M 5rie%}\6\‘l 6 '-'r‘r\',—'zfri; c? 18

- ST/
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I ‘77'“%“-“'_.%.-.“‘;'_-_‘%_’_“_ st S .\Irl "‘: I?")rjf L 3 e M b M bbb AR . b g
Inventory of CASH found during the course of Survey /s, 133A of the 1. T, Act. 1961. on
21098 atthe ~aunel_ floor of the business/office/factory premises of .__9m/~ € WA

ﬂ_ﬂ,‘x_;_fm; Q« M/ Contbas mCﬂA"i(;,iat tho place of___(lew prat. Kood.
—?G\MY an \ )

l Si No. ‘ Denomination ! Number ’ Amount (In Rupees) }
1 2000 !2 Lf , 508,009~

2 500 ’ 6 S8 ‘ 3,290 09—

3 200 ‘ 4 [ 860/~
4100 \ B 68,700/~

5 f50 [ 1039 [ 57,95/~
T e |7
[7 (10 ‘ 835“/ &, 350/~

8

l’i [) Coins & others )’ “ g

/0 cj/otfty'..-

W, v wrgemmd)
%]% S. Eh\ﬂACHAR\

Ram!na.akur T\“ddm,,,
) ln:ome dax Olhcer

el Udalput
nroprwr‘ :’\w ; —y - Udal

£

wol &
Received back the full amount of Rs.( Rupees “/er [ac Thrae o 74}/’

CRQQA'@@% g%\ehb’

._RamihekiFTrag,.

o
\rm%frm o

Tremriodg s V(8. S, BUATTACHAR
Y.
AT Hfyerh A

Income.tax Cfficer
- “UTUYY/ Ward. -Udaipur,

Toted

with full satisfaction.
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4, It was submission that this was statement recorded along with the
stock statement and the cash statement at the time of survey. It was
submission that in the statement the survey team had found that there was
shortfall of stock of Rs.5,41,212/- and cash availability surplus of
Rs.5,22,308/-. It was submission that it was specifically mentioned that the
sale proceeds has not been deposited in the bank on account of survey. In
the course of survey, the survey team took a statement from the said
employee being a husband of the assessee that the there is a difference of
Rs.5,22,308/- in respect of the cash. The difference in the value of stock
Rs.5,41,212/- and over and above that 1.30% of the total turnover was
treated as the undisclosed of the income of the assessee at Rs.9,94,500/-.
In the return filed by the assessee, the turnover was shown by the assessee
at Rs.7,70,95,391/- and net profit of Rs.9,65,360/- was shown. The alleged
difference in cash and difference in the value of stock was not shown. The
AO made an addition of the said two items to an extent of Rs.9,78,584/-
and an addition of Rs.9,94,500/- as the undisclosed income of the
assessee. It was the submission that, at the outset, in the course of itself
the employee of the assessee being husband had categorically given the
breakup of the differences. It was further submission that the statement of
the assessee’s husband would not, first of all, have been taken. The stock
statement and cash availability statement clearly showed that the assessee
had sold the products and the sales proceeds were found in cash. The
reasons for the cash being found was also explained. The assessee having

also disclosed a net profit further addition of Rs.9,94,500/- was not called
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for. It was the prayer that the addition as made by the AO and as confirmed
by the Ld.CIT(A) is liable to be deleted.

5. In reply, the Ld.Sr. DR vehemently supported the order of the AO and
CIT(A). It was submission that the wife being assessee was only a name
lender and the actual business was being conducted by the assessee’s
husband. It was submission that the statement given by the husband has
also not been retracted. It was further submission that the statement should
be considered in its entirety and the assessee’s husband having offered the
additional income, the same should be brought a tax. He vehemently
supported the order of the AO and CIT(A).

6. We have considered the rival submissions. A perusal of the facts in
the present case clearly shows that the statement has been recorded from
the employee of the assessee and it is specifically recorded as such that
the said employee is husband of the assessee does not may be any
difference and, therefore, the addition cannot be made on the statement
recorded from an employee of the assessee. The facts also clearly show
that in reply to the question no.6 and 7, the employee has explained the
difference in the stock and the surplus cash found. It is also noticed that the
statement records that an additional net profit is being offered of 1.3%,
therefore, how an employee can give such declaration even if he is the
husband of the assessee, does not stand to reason. This being so, as the
addition having made on the basis of the statement recorded from the
employee of the assessee, the same is unsustainable is liable to be

deleted. It must also be mentioned here that it has been categorically been
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admitted by the Ld.AR on the behalf of the assessee that the bank accounts
of the assessee are operated by assessee only even the cheque signing is
done by the assessee only and not by the said employees, who is the
husband of the assessee. The addition as been made by the AO and as
confirmed by the Ld.CIT(A) stands deleted.

7. In the result, the appeal of the assessee is allowed.

Order dictated and pronounced in the open court on 03/02/2026.

Sd/- Sd/-
(LAXMI PRASAD SAHU) (GEORGE MATHAN)
o@T ey /| ACCOUNTANT MEMBER 1% 99 / JUDICIAL MEMBER

WGuwahati; f=is Dated 03/02/2026
Er.?ﬁr/PKM, Senior Private Secretary
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