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O R D E R 

 

PER R.K. PANDA, V.P: 

 

This appeal filed by the assessee is directed against the order dated 

31.03.2025 passed u/s 263 of the Income Tax Act, 1961 (hereinafter referred to as 

‘the Act’) by the Ld. CIT(Exemption), Pune relating to assessment year 2020-21. 

 

2. Facts of the case, in brief, are that the assesse, “The Bansilal Ramnath 

Agarwal Charitable Trust” was established on 16.06.1975 under the Bombay 

Public Trust Act, 1950 with the prime object to start schools, colleges to impart 

Technical, Medical & Management Education & also other charitable activity.  

The various institute/schools run under the trust are as under: 

a. Vishvakarma Institute of Technology (VIT) 
 

b. Vishvakarma Institute of Information Technology (VIIT) 
 

c. Vishvakarma Arts & Commerce (VCACS) 
 

d. Vishvakarma University 
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3. The trust also runs Marathi & English Medium schools since 1982 up to 

higher secondary schools.  It filed its return of income on 15.02.2021 declaring 

total income at Nil.  The return was processed u/s 143(1) of the Act by the CPC, 

Bangalore.  Subsequently the case was selected for limited scrutiny through CASS 

for the reason “Trust executing contracts, providing professional services, earning 

commission income or rent (verification as per proviso to section 2(15) or any 

other section) / Large payment of salary, rent, interest, etc made to specified 

persons”.  Statutory notice u/s 143(2) of the Act was issued and served on the 

assessee.  Notices u/s 142(1) of the Act were issued from time to time through 

Faceless assessment scheme in response to which the assessee filed the requisite 

details.  The Assessing Officer completed the assessment on 20.09.2022 

determining the total income of the assessee at Nil. 

 

4. Subsequently the Ld. CIT(Exemption), Pune perused the assessment order 

and submissions of the assessee made from time to time and observed that the 

order passed by the Assessing Officer u/s 143(3) for assessment year 2020-21 

appears to be erroneous and prejudicial to the interests of the Revenue within the 

meaning of section 263 of the Act.  He, therefore, issued a show cause notice dated 

18.02.2025 asking the assessee to explain as to why the assessment order should 

not be reviewed.  The contents of the notice issued u/s 263 of the Act read as 

under: 
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5. The assessee in response to the same submitted that the Assessing Officer 

has critically examined the matter and taken one plausible view.  Hence, the 

Assessing Officer has not committed any error of examination and as such the 

issue of disallowance u/s 11 does not arise.  So far as the issue of considerable 

payments to specified persons is concerned, the assessee made elaborate 

submissions.   

 

(a) So far as the payments made to Smt. Trupti Agarwal is concerned, it was 

submitted that Smt. Agarwal was handling many more functions of 

monitoring and co-ordination of academic, administrative, commercial and 

financial functioning of Vishwakarma Schools. She is the final authority 

overseeing eight (8) schools in Pune, wherein, about 3500 students were 

being educated.  It was contended that since last 3 years, the payment made 

to Smt. Agarwal has remained almost same. 
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(b) As regards the payment to Shri. Bharat Agarwal is concerned, it was 

contended that Shri. Agarwal is holding the post of a Managing Trustee of 

the assessee trust, who himself is highly qualified. He oversees all key 

affairs of the trust, including academic, administrative, commercial and 

financial functions of the Vishwakarma Group, managing five colleges in 

Pune with 13,692 students. As the final authority, he signs all loan 

documents and has provided personal guarantees to lending banks. 

 

(c) So far as payments to M/s Investronaut is concerned, it was argued that 

the said concern provides advertising and promotional services to the 

assessee. The firm specializes in online promotional material, crucial for 

capturing user interest on platforms like Google and Yahoo. It employs 

strategic methods to secure initial inquiries for educational institutes.  It was 

argued that the said company's net profit percentage is about 8% which 

shows that there is no excessive charging by the said concern. 

 

(d) In respect of the other related concern i.e. Vishwakarma Global Edu 

Services P. Ltd. (VGSPL), the assessee submitted that it provided real-time 

online software support, training, and navigation for students and integrating 

banking facilities for payments. The assessee contended that VGSPL also 

served other institutions, where it has charged higher amount than the 

assessee. It was further submitted that since 2021, the assessee has 

discontinued services of VGSPL and switched to Educational Tantra 
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Software Consulting Services, a non-related party, to which higher charges 

per student per month are paid. 

 

(e) In respect of M/s Roott Square, another related concern it was submitted 

that the said concern supplies stationery to many educational institutions 

including the assessee.  However, the stationery is procured by the said party 

from outside vendors. 

 

(f) As regards M/s Agrabodh, another related concern, the assessee stated 

that the said party extends HR & Admin staff services to assessee trust and 

the profit margin of the said party is about 10% which is reasonable and as 

such, amount charged to the assessee is also fair. 

 

6.  The assessee also furnished a chart showing the percentage of revenue of 

specified parties from the transactions with the assessee trust, profit percentage and 

no. of employees of such concerns the details of which are as under: 

  
Name of related 

party 

Revenue share from 

transactions with the assessee 

Profit % No. of 

employees 

Investronaut 100% 7.53% 13 

VGSPL 88.87% 30.51% 35 

Roott Square 26.60% 21.92% 11 

Agrabh 100% 9.74% 30 

 

7. However, the Ld. CIT(Exemption) was not satisfied with the arguments 

advanced by the assessee.  So far as the argument of the Ld. Counsel for the 

assessee that the payments made to the related parties are reasonable and justified 
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based on the nature of services rendered by them and that the issue has been 

examined by the Assessing Officer is concerned, he noted that the financial 

statements and profitability ratios of these related entities clearly indicate that the 

margins earned are significantly high.  He noted that in the case of Vishwakarma 

Global Edu Services P. Ltd. (VGSPL) and Roott Square Stationery & Uniforms 

LLP, most of the revenue of these entities is from the assessee trust only.  He 

observed that in the case of M/s VGSPL it has received total amount of 

Rs.27,90,77,256/- during the year out of which an amount of Rs.21,36,36,822/- 

pertains to the year under consideration.  He observed from the Income & 

Expenditure A/c of M/s VGSPL that the total revenue from operations is 

Rs.22,20,65,484/- and thus the percentage of revenue share of this entity from 

transactions with the assessee is about 96.20%.  Further, the profit margin works 

out to 44.25%.   

 

8. So far as the argument of the Ld. Counsel for the assessee that M/s VGSPL 

has also provided software to other parties at a slightly higher rate is concerned, he 

noted that the amount received from other parties is very miniscule compared to 

the assessee trust.  He therefore was of the opinion that this unusual high profit 

margin in a related party transaction suggests that the payments made to VGSPL 

were disproportionately high leading to the conclusion that the transactions lack 

commercial prudence and were designed to unduly benefit the related concern at 

the expense of the trust's corpus.  He referred to the decision of Hon’ble Punjab & 

Haryana High Court in the case of CIT v. Abhishek Industries Ltd. Reported in 

[(2006) 286 ITR 1 (P&H)] wherein the Hon’ble High Court has held that excessive 
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payments made to related parties need to be scrutinized and disallowed if found 

unreasonable.  However, the Assessing Officer in the instant case has failed to 

appreciate this issue resulting in an erroneous order. 

 

9. So far as M/s Investronaut is concerned, he noted that 100% of its 

transactions are exclusively with the assessee trust.  He noted that this company 

was incorporated on 05.12.2013 and despite being in existence for more than seven 

years, it has failed to establish any business transactions with entities other than the 

assessee trust. This lack of independent commercial activity according to the Ld. 

CIT(Exemption) was not set up as a genuine business enterprise but rather as a 

medium to channel trust funds for the benefit of specified persons in contravention 

of provisions of Section 13(1)(c).  According to him, the nature of these 

transactions raises concerns regarding financial propriety as they indicate a 

structured arrangement to divert funds of charitable organization for private gain.  

He referred to the decision of Hon'ble Gujarat High Court in the case of N. N. 

Desai Charitable Trust v. CIT reported in [(2000) 246 ITR 452 (Guj] wherein the 

Hon’ble High Court has held that when the transactions between a charitable trust 

and its related concerns are excessive and lack commercial prudence, the trust 

forfeits exemption under Section 11.  He further noted that in the case of M/s 

Agrabh also 100% of the revenue is received from the assessee only.   Since the 

Assessing Officer in the instant case has passed the order without scrutinizing the 

commercial viability, necessity and reasonableness of the payments made to 

Investronaut and M/s Agrath, he was of the opinion that the assessment order has 

become erroneous and prejudicial to the interest of the Revenue.   
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10. In view of the above, the Ld. CIT(Exemption) held that the Assessing 

Officer has failed to conduct proper inquiry and verification regarding the 

substantial payments made by the assessee trust to specified persons as per section 

13(3) of the Act.  The failure to conduct such an inquiry has resulted in an 

erroneous assessment order.  Relying on various decisions he held that the 

assessment order dated 20.09.2022 passed u/s 143(3) r.w.s. 144B of the Act by the 

Faceless the Assessing Officer is erroneous and prejudicial to the interests of the 

Revenue.  He, therefore, set aside the order to the file of the Assessing Officer with 

a direction to re-frame the assessment as per the provisions of law, after 

considering proper facts, submissions of the assessee and also after necessary 

verification. 

 

11. Aggrieved with such order of the Ld. CIT(Exemption), the assessee is in 

appeal before the Tribunal by raising the following grounds: 

1.  The learned PCIT(Exemption), Pune erred in law and on facts in assuming 

jurisdiction u/s 263 of the ITA, 1961 on the analogy that the order passed 

u/s 143(3) of the ITA, 1961 dated 20/09/20 was erroneous and prejudicial 

to the interest of the revenue. 
 

2.  The learned PCIT(Exemption), Pune erred in law and on facts in not 

appreciating that details/Information relating to the payments made to 

specified persons u/s 13(3) of the ITA, 1961 
 

- were called for by the learned AO: 

- were submitted during the scrutiny proceedings u/s 143(3), and 

- were duly verified by the learned AO 
 

As such the order u/s 143(3) of the ITA, 1961 ought not to have been held 

as "erroneous”  
 

3. Learned CIT(E) erred on facts in not appreciating that, detailed 

justification was given w.r.t. payments made to specified persons u/s 13(3) 

of ITA, 1961 during the 263 proceedings. Appellant contends that the 

detailed submission justifying Bonafides of payments to various specified 

persons was summarily glossed over by learned CIT(E), Pune. 
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4.  Learned CIT(E), Pune, as regards four commercial entities tabulated in 

Para-6.1 of the 263 order, erred in law and on facts in observing that, most 

of the revenue of these entities is from assessee trust and, "margins earned 

by these four entitles are excessive”. Appellant contends that, facts are 

besides these observations. 

 

5.  Learned CIT(E), Pune erred in law and on facts in holding on one hand 

that order of learned AO is "erroneous" for lack of adequate enquiry, and 

on the other hand, not carrying out the stipulated enquiry himself. 

Appellant contends that learned CIT(E), before disturbing the order of 

learned AO, ought to have carried out the enquiries and concluded matters 

himself. 

 

6.  Appellant contends that, learned CIT(E), at the most, ought to have 

disturbed alleged excessive payments to the specified persons, and ought 

not to have disturbed entire transaction with the specified persons. 

Appellant contends that, disallowance of "Application of income" ought to 

be confined to alleged excessive/violative portion of the payments to 

specified persons. 

 

7.  Appellant craves leave to add/modify/delete/amend all/ any of the grounds 

of appeal. 

 

12. The Ld. Counsel for the assessee strongly challenged the order of the Ld. 

CIT(E) in assuming jurisdiction u/s 263 of the Act.  He submitted that the 

Assessing Officer in the present case has framed the assessment after a detailed 

scrutiny with multiple pointed notices on the very same subject of payments to 

specified persons and after comprehensive replies filed by the assessee.  Therefore, 

the order, per se, cannot be termed as ‘erroneous’.  Secondly, there is no loss to the 

Revenue of whatsoever nature since the entire income is exempt and therefore, the 

scrutiny order cannot be profiled as ‘prejudicial to interest of the Revenue.’   

 

13. Referring to various decisions he submitted that it is the settled proposition 

of law that for assuming jurisdiction u/s 263 of the Act, both the conditions namely 

the order is erroneous and the order is prejudicial to the interest of the Revenue 

must be fulfilled.  However, in the instant case the order is neither erroneous nor 
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prejudicial to the interests of the Revenue.  Therefore, the 263 order passed by the 

Ld. CIT(E) is not in accordance with law.  In the instant case the Ld. 

CIT(Exemption) merely substituted his opinion for that of the Assessing Officer 

which is impermissible u/s 263 of the Act.  Accordingly he submitted that 

assumption of jurisdiction itself is bad in law and is liable to be quashed.   

 

14. The Ld. Counsel for the assessee submitted that the findings of the Ld. 

CIT(Exemption) regarding non-examination of payments made to specified 

persons u/s 13(3) are factually incorrect and contrary to the assessment records.  

He submitted that the issue of transaction with the specified persons was 

specifically within the scope of limited scrutiny of payment to specified persons 

and was subjected to detailed and repeated examianation by the Assessing Officer.   

 

15. Referring to the first notice issued u/s 142(1) of the Act dated 15.11.2021, 

the Ld. Counsel for the assessee drew the attention of the Bench to clause 8 of the 

notice which reads as under: 
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16. Referring to the second notice issued u/s 142(1) of the Act dated 01.12.2021, 

he drew the attention of the Bench to clause 8 of the said notice where the 

Assessing Officer has again asked the assessee to provide the details of payments 

made to the specified persons as referred in section 13(3) of the Act. 

 

17. Referring to the reply given by the assessee dated 08.12.2021, copy of which 

is placed at pages 20 to 33 of the paper book, the Ld. Counsel for the assessee drew 

the attention of the Bench to the details where the assessee has given elaborate 

details on this issue as per the query raised by the Assessing Officer. 

 

18. Referring to the notice issued u/s 142(1) of the Act dated 04.01.2022, copy 

of which is placed at pages 54 to 57 of the paper book, the Ld. Counsel for the 

assessee drew the attention of the Bench to clause 5 of the said notice where the 

Assessing Officer has asked the assessee to give the following details: 

 

 

19. Referring to the show cause notice dated 12.02.2022 issued by the Assessing 

Officer, copy of which is placed at pages 58 to 62 of the paper book, he drew the 

attention of the Bench to clause 5 of the said notice where the Assessing Officer 

has again asked the assessee to file certain details in respect of the payments made 

to the specified persons as referred in section 13(3) of the Act. 
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20. Referring to the reply dated 17.02.2022, copy of which is placed at pages 63 

to 66 of the paper book and the reply dated 24.02.2022, copy of which is placed at 

pages 67 to 342 of the paper book, the Ld. Counsel for the assessee drew the 

attention of the Bench to the various details given by the assessee including the 

confirmation of the related parties specified in section 13(3) of the Act.   

 

21. Referring to various other notices issued by the Assessing Officer, he 

submitted that the Assessing Officer has duly asked various details from the 

assessee to which the assessee has given specific replies. 

 

22. The Ld. Counsel for the assessee accordingly submitted that the Assessing 

Officer after due consideration of the replies given by the assessee from time to 

time has consciously accepted the returned income.  Therefore, it cannot be alleged 

that there was no enquiry.  He submitted that once the issue has been examined, the 

order cannot be revised merely because the Ld. CIT(E) believes that further 

enquiry was warranted.   

 

23. Referring to the decision of Hon’ble Bombay High Court in the case of CIT 

vs B. Nirav Modi reported in (2017) 390 ITR 292 (Bom), he submitted that the 

Hon’ble High Court in the said decision has held that where the Assessing Officer 

after making proper and detailed enquiries, took a view that amount received by 

the assessee as gift from his relatives was a genuine transaction, impugned 

revisional order passed by Commissioner directing the Assessing Officer to 
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enquire into capacity of donors and to decide about genuineness of gift afresh, was 

not sustainable. 

 

24. Referring to the decision of Hon’ble Bombay High Court in the case of CIT 

vs. Shreepati Holdings & Amp Finance Pvt. Ltd. vide ITA No.1879 of 2013, order 

dated 05.10.2015, he submitted that the Hon’ble High Court in the said decision 

has held that inadequate enquiry by itself would not justify invoking the 

jurisdiction u/s 263 of the Act unless the order is erroneous. 

 

25. Referring to the decision of Hon’ble Delhi High Court in the case of CIT vs. 

Anil Kumar Sharma reported in 335 ITR 83 (Del), he submitted that the Hon’ble 

High Court in the said decision has held that where it was discernible from record 

that the Assessing Officer had applied his mind to the issue in question, 

Commissioner could not invoke section 263 merely because he had different 

opinion.   

 

26. Referring to the decision of Hon’ble Bombay High Court in the case of CIT 

vs. Audyogik Shikshan Mandal reported in (2019) 101 taxmann.com 247 (Bom), 

he submitted that the Hon’ble High Court in the said decision has held that where 

funds of assessee-trust were utilized for purchase of car in name of its trustee, there 

was violation of section 13(2)(b) read with section 13(3); however, denial of 

exemption under section 11 should be limited only to the amount which was 

diverted in violation of section 13(2)(b) of the Act.   
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27. Referring to the decision of Hon’ble Karnataka High Court in the case of 

CIT and Another vs. Fr. Mullers Charitable Institutions reported in (2014) 363 ITR 

230 (Kar), he submitted that Hon’ble High Court in the said decision has held that 

the CIT cannot exercise the power of revision solely on the ground that the order 

passed is erroneous.  He gets jurisdiction only if such erroneous order is prejudicial 

to the interest of the Revenue.  He submitted that the SLP filed by the Revenue 

against the above decision of Hon’ble Karnataka High Court was dismissed by the 

Hon’ble Supreme Court as reported in (2014) 227 Taxman 369 (SC). 

 

28. Referring to the decision of Hon’ble Delhi High Court in the case of CIT vs. 

Vikas Polymers reported in (2012) 341 ITR 537 (Del), he submitted that the 

Hon’ble High Court in the said decision has held that where a query was raised 

during the course of scrutiny by the Assessing Officer which was answered to his 

satisfaction, but neither query nor answer was reflected in assessment order, that 

would not, by itself, lead to conclusion that the order of the Assessing Officer 

called for interference and revision.   

 

29. Referring to the decision of Hon’ble Delhi High Court in the case of CIT vs. 

Leisure Wear Exports Ltd. reported in (2012) 341 ITR 166 (Del), he submitted that 

the Hon’ble High Court in the said decision has held that where assessment order 

has been passed by the Assessing Officer after taking into account assessee's 

submissions and documents furnished by him and no material whatsoever has been 

brought on record by Commissioner which showed that there was any discrepancy 

or falsity in evidences furnished by assessee, order of Assessing Officer cannot be 
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set aside for making deep inquiry only on presumption and assumption that 

something new may come out. 

 

30. The Ld. Counsel for the assessee in his next plank of argument submitted 

that the assessee had filed a comprehensive reply dated 08.12.2021 before the 

Assessing Officer explaining the reasons for payment to the specified persons, the 

details of which are placed at pages 21 to 53 of the paper book.  Further, some 

more replies were also filed before the Assessing Officer providing confirmations 

of the specified persons, bank statements, their ITR copies, etc from time to time.  

He submitted that even before the Ld. CIT(Exemption) also a detailed reply was 

filed on 28.02.2025 followed by a supplementary submission dated 17.03.2025 

wherein each of the observations made in the notice u/s 263 of the Act was 

specifically addressed.  The reasons for availing the services from the specified 

persons were also explained in detail.  Further, detailed factual and benchmarking 

analysis was furnished to rebut the allegation that related entities, particularly 

Vishwakarma Global Education Services Pvt Ltd and Root Square earned 

excessive profits.  Despite reproducing parts of the assessee’s submissions in the 

impugned order, the Ld. CIT(Exemption) failed to examine, rebut or controvert the 

same with any cogent reasoning or independent verification.  He accordingly 

submitted that such summary rejection and non-consideration of material 

submissions vitiates the order passed u/s 263 of the Act and renders the assumption 

of revisionary jurisdiction unsustainable in law. 
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31. The Ld. Counsel for the assessee in his yet another plank of argument 

submitted that mere payment to specified persons does not attract disallowance u/s 

13 of the Act.  The law mandates that the authority must establish that the payment 

is excessive or unreasonable having regard to the fair market value.  However, the 

Ld. CIT(Exemption) in the instant case has not identified any excessive portion, 

has not quantified any unreasonable benefit and not compared the payments with 

market rates.  In absence of such findings, the invocation of provisions of section 

13 and consequently the order passed under section 263 is legally untenable.   

 

32. So far as the observations of the Ld. CIT(Exemption) that in respect of 

certain entities a substantial portion of revenue is derived from the assessee trust 

and profit margins are excessive is concerned, he submitted that these observations 

are factually incorrect and contrary to material on record.  He submitted that the 

assessee has furnished detailed submission explaining the revenue composition, 

benchmarking analysis of comparable companies and industry margin data for 

online education of software services.  However, the Ld. CIT(Exemption) has 

ignored the assessee’s explanation without rebutting the assessee’s submissions 

with cogent evidence.  Therefore, the conclusions of the Ld. CIT(Exemption) are 

unsustainable. 

 

33. The Ld. Counsel for the assessee submitted that the gross revenue of the 

assessee’s trust was Rs.190.21 crore and the net profit i.e. total income was Rs.1.22 

crore i.e. less than 1% of the total revenue.  It was explained as a proposition that, 

had the activities of the specified entities being carried out by the assessee itself at 
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the maximum, the net profit would have increased by about Rs.10 crore.  However, 

no taxable income would have arisen in the hands of the assessee considering the 

heavy percentage of application of revenue.  On the contrary, the specified entities 

have already paid taxes on the incomes earned by such entities and hence, there is 

no case of ‘prejudice to revenue’ of whatsoever nature.   

 

34. So far as the allegation of the Ld. CIT(Exemption) that the assessment order 

is erroneous for lack of inadequate enquiry is concerned, the Ld. Counsel for the 

assessee submitted that even in cases of alleged inadequate enquiry, the Ld. 

CIT(Exemption) is duty bound to conduct his own enquiry and record a clear 

finding that the order is erroneous.  However, the Ld. CIT(Exemption) in the 

instant case has not carried out any independent verification, instead he has merely 

remanded the matter back to the file of the Assessing Officer for re-examination.  

Such an approach is contrary to law as section 263 does not permit roving or 

fishing enquiries or remand for fresh verification without establishing error.   

 

35. He accordingly submitted that the order of the Ld. CIT(Exemption) invoking 

jurisdiction is not in accordance with law and therefore the same be quashed. 

 

36. The Ld. DR on the other hand heavily relied on the order of the Ld. 

CIT(Exemption) setting aside the order to the file of the Assessing Officer with a 

direction to re-frame the assessment as per the provisions of law, after considering 

proper facts, submissions of the assessee and also after necessary verification. 
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37. We have heard the rival arguments made by both the sides, perused the 

orders of the Assessing Officer and Ld. CIT(Exemption) and the paper book filed 

on behalf of the assessee.  We have also considered the various decisions cited 

before us.  We find the Assessing Officer in the instant case completed the 

assessment u/s 143(3) r.w.s. 144B of the Act on 20.09.2022 accepting the Nil 

returned income.  We find the Ld. CIT(E) on examination of the record noted that 

the assessee trust has made substantial payments to trustees / entities in which the 

trustees of the assessee trust have significant interest.  According to him, the 

assessee has made substantial payment of Rs.27,90,77,256/- to Vishwakarma 

Global Edu Services P. Ltd on account of subscription to online learning platform 

out of which an amount of Rs.22,20,65,484/- is related to this year which amounts 

to Rs.96.20% of the total revenue from operations of the said concern.  The profit 

margin shown by the said concern works out to 44.25% which is very excessive.  

Similarly, in the case of M/s. Investronaut, which provided advertisement and 

promotion facilities, the assessee trust has made payment of Rs.1,18,57,000/- and 

to Roott Square Stationery & Uniforms LLP the assessee trust has made payment 

of Rs.1,04,32,443/- towards purchase of stationery.  Similarly the assessee trust has 

made payment of Rs.78,02,477/- to Agrabh HR Services LLP towards supply of 

administrative and housekeeping staff.  In all these entities, the trustees are having 

substantial interest and the Assessing Officer has failed to scrutinize the 

commercial viability, necessity and reasonableness of the payments made to these 

concerns.  According to him, the failure on the part of the Assessing Officer to 

conduct proper enquiries and verification regarding the substantial payments made 

by the assessee trust to specified persons as per section 13(3) of the Act has 



 

22 

ITA No.1357/PUN/2025 

 

 

 

resulted the assessment order being erroneous and prejudicial to the interest of the 

Revenue.  He accordingly set aside the assessment order to the file of the 

Assessing Officer with a direction to re-frame the same after conduction proper 

enquiries and verification of facts and the submissions of the assessee. 

 

38. It is the submission of the Ld. Counsel for the assessee that the Assessing 

Officer, in the instant case after examining various submissions made by the 

assessee from time to time towards the payments made to the specified persons, 

has passed the order.  Since the Assessing Officer in the instant case after due 

application of mind has passed the order, therefore, merely because the Ld. CIT(E) 

does not agree with the view taken by the Assessing Officer and wants to substitute 

his own view, cannot be a reason for invoking the provisions of section 263 of the 

Act.  Further, since the entire income of the assessee trust is exempt, therefore, it 

does not amount to any prejudice to the interest of the Revenue.  It is the 

submission of the Ld. Counsel for the assessee that for invoking the provisions of 

section 263 of the Act, the twin conditions namely the order is erroneous and the 

order is prejudicial to the interest of the Revenue must be fulfilled.  However, in 

the instant case since none of the conditions are satisfied, therefore, the order 

passed by the Ld. CIT(E) u/s 263 of the Act by setting aside the same to the file of 

the Assessing Officer for fresh examination is not in accordance with law and 

therefore the same is liable to be quashed. 

 

39. We find some force in the above arguments of the Ld. Counsel for the 

assessee.  As reproduced in the preceding paragraphs, the Assessing Officer vide 
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notice u/s 142(1) dated 15.11.2021, copy of which is placed at pages 14 to 16 of 

the paper book at clause 8 of the notice has asked the assessee to furnish the 

following details: 

 

 

40. We find the Assessing Officer vide second notice issued u/s 142(1) of the 

Act dated 01.12.2021 has again asked the assessee to provide the details of 

payments made to the specified persons as referred to in section 13(3) of the Act.   

We find the assessee vide reply dated 08.12.2021, copy of which is placed at pages 

20 to 33 of the paper book has given elaborate details on this issue as per the query 

raised by the Assessing Officer.  Further, we find vide notice issued u/s 142(1) of 

the Act dated 04.01.2022, copy of which is placed at pages 54 to 57 of the paper 

book, the Assessing Officer has asked the assessee to give the following details: 
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41. We find vide show cause notice dated 12.02.2022 issued by the Assessing 

Officer, copy of which is placed at pages 58 to 62 of the paper book, he has again 

asked the assessee to file certain details in respect of the payments made to the 

specified persons as referred in section 13(3) of the Act.  Further vide reply dated 

17.02.2022, copy of which is placed at pages 63 to 66 of the paper book and the 

reply dated 24.02.2022, copy of which is placed at pages 67 to 342 of the paper 

book, the assessee has submitted various details including the confirmation of the 

related parties of the persons specified in section 13(3) of the Act. 

 

42. We find the assessee vide reply dated 08.12.2021 addressed to the Addl./ 

Joint/Deputy/ACIT, National e-Asst. Centre, Delhi at para 8 of the submission has 

given the details of payments made to the specified persons which are as under: 
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43. Similarly, we find the assessee vide letter dated 24.02.2022 addressed to the 

Assessing Officer, copy of which is placed at pages 67 to 342 of the paper book 

has given the confirmations with details in respect of following parties: 

 a) Agrabh HR Services LLP 

 

b) Bansilal Cloth Market 

 

c) Bharat R Agarwal 

 

d) Investronaut 

 

e) Roott Square Stationery & Uniforms LLP 

 

f) Vishwakarma Global Education Services P Ltd 

 

g) Trupti Agarwal 
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44. We find the assessee vide letter dated 09.03.2022 addressed to the Assessing 

Officer, copy of which is placed at pages 346 to 357 of the paper book, has filed 

the details of payments made to the specified persons with details of activities 

undertaken by them.  Similarly, we find the assessee vide letter dated 17.03.2022 

has again given the details along with clarification on account of difference in the 

amount mentioned in the confirmation letter vis-à-vis Form 10B, the details of 

TDS on payments to the specified persons referred to section 13(3) of the Act, etc.  

Thus, a perusal of various details furnished by the assessee clearly shows that the 

Assessing Officer in the instant case has passed the assessment order after a 

detailed scrutiny with multiple pointed queries on the very same payments to the 

specified persons.  Further, the assessee has also filed detailed replies on account 

of the payment made to the specified persons.  Therefore, in our opinion, it is 

neither a case of lack of enquiry or no enquiry.   

 

45. We find the Ld. CIT(E) while passing the order has overlooked the various 

details filed by the assessee giving the details of payments made to specified 

persons.  Even before the Ld. CIT(E) also we find the assessee has explained the 

reasons for availing the services from the specified persons.  In our opinion, mere 

payments to the specified persons does not attract the disallowance u/s 13 

especially when the Ld. CIT(E) in the instant case has not established that the 

payment made to the specified persons is excessive or unreasonable having regard 

to the fair market value.  He has not identified any excessive portion nor quantified 

unreasonable benefit nor compared the payments to market rates.  In absence of 
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such findings, invocation of provisions of section 13 and consequently 263 

proceedings, in our opinion, is legally untenable. 

 

46. We further find that the gross receipts of the assessee’s trust was Rs.190.21 

crore and the net profit i.e. total income was Rs.1.22 crore i.e. less than 1% of the 

total revenue.  The Ld. Counsel for the assessee without prejudice to the other 

things has stated that even if a portion of the payment made to specified entities is 

added, the net profit would have been increased by the same amount and still no 

taxable income would have arisen in the hands of the assessee considering the 

heavy percentage of application of revenue.  On the contrary, the specified entities 

have already paid taxes on the income earned by such entities and therefore, it is 

not a case of any prejudice to the Revenue.  The Ld. DR could not controvert the 

above submission of the Ld. Counsel for the assessee.  Further, the Ld. CIT(E) in 

the instant case has not conducted his own enquiry and has not given a clear-cut 

finding that the order is erroneous.  He has merely remanded the matter back to the 

file of the Assessing Officer for re-examination.  Such an approach, in our opinion, 

is contrary to law since the provisions of section 263 of the Act does not permit 

roving or fishing enquiries or remand for fresh verification. 

 

47. We find the Hon’ble Bombay High Court in the case of CIT vs B. Nirav 

Modi (supra) has held that where the Assessing Officer after making proper and 

detailed enquiries, took a view that amount received by the assessee as gift from 

his relatives was a genuine transaction, impugned revisional order passed by 

Commissioner directing the Assessing Officer to enquire into capacity of donors 



 

35 

ITA No.1357/PUN/2025 

 

 

 

and to decide about genuineness of gift afresh, was not sustainable.  The relevant 

observations of Hon’ble High Court read as under: 

“12. In the present facts, the Assessing Officer was satisfied, consequent to 

making an enquiry and examining the evidence produced by the Assessing Officer, 

establishing the identity and creditworthiness of the donor as also the genuineness 

of the gift. The CIT in his order of Revision, does not indicate any doubts in 

respect of the genuineness of the evidence produced by the Assessee. The 

satisfaction of the Assessing Officer on the basis of the documents produced is not 

shown to be erroneous in the absence of making a further enquiry. It is made clear 

that our above observations should not be inferred to mean that it is open to the 

Assessing Officer to enquire into the source of source for the purpose of the 

present facts. This is a case where a view has been taken by the Assessing Officer 

on enquiry. Even if this view, in the opinion of the CIT is not correct, it would not 

permit him to exercise power under Section 263 of the Act. In fact, the Apex Court 

in Amitabh Bachchan (supra) has observed that there can be no doubt that where 

the view taken by the Assessing Officer is a possible view, interference under 

Section 263 of the Act, is not permissible.” 

 

48. We find the Hon’ble Bombay High Court in the case of CIT vs. Shreepati 

Holdings & Amp Finance Pvt. Ltd. (supra) has held that inadequate enquiry by 

itself would not justify invoking the jurisdiction u/s 263 of the Act unless the order 

is erroneous.  The relevant observations of Hon’ble High Court read as under: 

“7.  Moreover the CIT in exercise of powers under Section 263 of the Act 

directed the Assessing Officer to redetermine the rebate allowable under Section 

88E of the Act after holding that the same needs more careful examination on the 

part of the Assessing Officer. This itself indication of the fact that this is not the 

case of lack of enquiry, but at the highest it can be a case of inadequate enquiry. It 

is settled position in law that inadequate enquiry by itself would not justify 

invoking the jurisdiction under Section 263 of the Act unless the order is 

erroneous. In the present facts, the CIT has not exercised jurisdiction under 

Section 263 of the Act on the ground that the order is erroneous. We find that the 

impugned order has correctly applied the principles laid down by this Court in 

Gabriel (I) Ltd. (supra). Accordingly, the question as formulated does not give rise 

to any substantial question of law. Thus not entertained.” 

 

49. We find Hon’ble Delhi High Court in the case of CIT vs. Anil Kumar 

Sharma (supra) has held that where it was discernible from record that the 

Assessing Officer had applied his mind to issue in question, Commissioner could 
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not invoke section 263 merely because he had different opinion.  The relevant 

observations of Hon’ble High Court read as under: 

“5. The Tribunal after examining the facts of the case observed that although it is 

not discernible from the assessment order whether the Assessing Officer had 

applied his mind or not, but it was the prerogative of the Assessing Officer to draft 

his order, and if he failed to record certain findings, the assessee could not be 

penalized therefor. The Tribunal further observed that what has to be ascertained 

is whether the Assessing Officer had investigated the issue and applied his mind to 

the whole record. In this behalf it noted that the Assessing Officer had asked the 

assessee to submit the Purchase Deed in respect of the purchase of land at village 

Tughlakabad and that the assessee in response thereto had supplied requisite 

details and submitted a copy of the High Court‟s decision in relation to the award 

of compensation etc. The Tribunal, therefore, came to the conclusion that the 

complete details were filed before the Assessing Officer and that he applied his 

mind to the relevant material and facts, although such application of mind is not 

discernable from the assessment order. The Tribunal held that, the Commissioner 

in proceedings under Section 263 also had all these details and material available 

before it, but had not been able to point out defects conclusively in the said 

material, for arriving at a conclusion that particular income had escaped 

assessment on account of non-application of mind by the Assessing Officer. The 

Tribunal, therefore, allowed the appeal of the assessee and quashed the order of 

the Commissioner passed under Section 263 of the said Act. 

 

6. In Commissioner of Income Tax vs. M/s Sunbeam Auto Ltd: ITA No.1399/2006 

decided on 11th September, 2009, it was observed that: 

 

"As noted above, the submission of learned counsel for the Revenue was 

that while passing the assessment order, the AO did not consider this 

aspect specifically whether the expenditure in question was revenue or 

capital expenditure. This argument predicates on the assessment order, 

which apparently does not give any reasons while allowing the entire 

expenditure as Revenue expenditure. However, that by itself would not be 

indicative of the fact that the AO had not applied his mind on the issue. 

There are judgments galore laying down the principle that the AO in the 

assessing order is not required to give detailed reason in respect of each 

and every item of deduction, etc. Therefore, one has to see from the record 

as to whether there was application of mind before allowing 

the expenditure in question as revenue expenditure. Learned counsel for the 

assessee is right in his submission that one has to keep in mind the 

distinction between "lack of inquiry" and "inadequate inquiry". If there was 

any inquiry, even inadequate that would not by itself give occasion to the 

Commissioner to pass orders under Section 263 of the Act, merely because 

he has different opinion in the matter". 

 

 The High Court in the said decision further went on to observe that: 

 

"There must be some prima facie material on record to show that tax which 

was lawfully exigible has not been imposed or that by the application of the 

https://indiankanoon.org/doc/1978286/
https://indiankanoon.org/doc/1978286/
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relevant statute on an incorrect or incomplete interpretation a lesser tax 

than what was just has been imposed." 

 

7. In view of the above discussion, it is apparent that the Tribunal arrived at a 

conclusive finding that, though the assessment order does not patently indicate 

that the issue in question had been considered by the Assessing Officer, the record 

showed that the Assessing Officer had applied his mind. Once such application of 

mind is discernable from the record, the proceedings under Section 263 would fell 

into the area of the Commissioner having a different opinion. We are of the view 

that the findings of facts arrived at by the Tribunal do not warrant interference of 

this Court. That being the position, the present case would not be one of „lack of 

inquiry‟ and, even if the inquiry was termed as inadequate, following the decision 

in M/s Sunbeam Auto Ltd (supra), "that would not by itself give occasion to the 

Commissioner to pass orders under Section 263 of the said Act, merely because he 

has a different opinion in the matter." No substantial question of law arises for our 

consideration. Consequently, the appeal is dismissed.” 

 

50. We find Hon’ble Karnataka High Court in the case of CIT and Another vs. 

Fr. Mullers Charitable Institutions (supra) has held that the Commissioner cannot 

invoke his revisionary power to correct each and every type of mistake committed 

by the Assessing Officer.  The relevant observations of Hon’ble High Court read as 

under: 

“9. The first substantial question of law framed in this appeal with regard to 

power of Commissioner under Section 263 of the Act is no more res- Integra. The 

Division Bench of this Court in ITA No.30/2006 considered the power of the 

Commissioner to exercise his suo-motu power under Section 263, taking into 

consideration various judgments of the Hon'ble Supreme Court reported in (2000) 

243 ITR 83 (MALABAR INDUSTRIAL CO. LIMITED v/s COMMISSIONER OF 

INCOME TAX) and another judgment reported in (1957) 31 ITR 872 (DAWJEE 

DADABHOY AND CO. v/s S.P.JAIN AND ANOTHER). The Division Bench of this 

Court in ITA No.30/2006 in Paragraph 16 has held as under: 

 

16. As is clear from the wording in Section 263, the Commissioner gets the 

jurisdiction to revise any proceedings under this Act, if he considers that 

any order passed therein by the Assessing Officer is erroneous insofar as it 

is prejudicial to the interest of the Revenue. 

 

Therefore, it is clear that he cannot exercise the power of revision solely on the 

ground that the order passed is erroneous. He gets jurisdiction only if such 

erroneous order is prejudicial to the interest of the Revenue. Prejudicial to the 

Revenue means, lawful revenue due to the State has not been realized or cannot be 

realized. In other words, by the order of the Assessing Authority if the lawful 

revenue to the State has not been realized or cannot be realized, as the said order 

https://indiankanoon.org/doc/1978286/
https://indiankanoon.org/doc/1978286/
https://indiankanoon.org/doc/1978286/
https://indiankanoon.org/doc/1978286/
https://indiankanoon.org/doc/1017570/
https://indiankanoon.org/doc/1017570/
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is prejudicial to the interest of the Revenue and also erroneous, he gets 

jurisdiction to interfere with the said order under Section 263. Therefore, for 

attracting Section 263, the condition precedent is (a) the order of Assessing 

Officer sought to be revised is erroneous and (b) it is prejudicial to the interest of 

the Revenue. If one of them is absent, i.e., if the order of the Income tax officer is 

erroneous but is not prejudicial to the Revenue, recourse cannot be had to Section 

263(1) of the Act. The satisfaction of both the conditions stipulated in the Section 

is sine quo non for the Commissioner to exercise his jurisdiction under Section 

263. 

 

10. We respectfully agree with the order passed by the Division Bench of this 

Court. The law declared by the Hon'ble Supreme Court made it very clear that if 

one of the requirements for satisfaction of taking action under Section 263 of the 

Act is absent, then recourse cannot be made to Section 263 of the Act. The 

Commissioner cannot invoke his revisional power to correct each and every type 

of mistakes committed by the Assessing Officer. Accordingly, the first substantial 

question of law is held against the revenue and in favour of the assessee.” 

 

51. We find when the Revenue challenged the decision of the Hon’ble 

Karnataka High Court, the Hon’ble Supreme Court dismissed the SLP filed by the 

Revenue as reported in (2014) 227 Taxman 369 (SC). 

 

52. We find the Hon’ble Delhi High Court in the case of CIT vs. Vikas 

Polymers (supra) has held that where a query was raised during the course of 

scrutiny by the Assessing Officer which was answered to his satisfaction, but 

neither query nor answer was reflected in assessment order, that would not, by 

itself, lead to conclusion that the order of the Assessing Officer called for 

interference and revision.   

 

53. Similarly, we find the Hon’ble Delhi High Court in the case of CIT vs. 

Leisure Wear Exports Ltd. (supra) has held that where assessment order has been 

passed by Assessing Officer after taking into account assessee's submissions and 
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documents furnished by him and no material whatsoever has been brought on 

record by Commissioner which showed that there was any discrepancy or falsity in 

evidences furnished by assessee, order of Assessing Officer cannot be set aside for 

making deep inquiry only on presumption and assumption that something new may 

come out.  The relevant observations of Hon’ble Delhi High Court read as under: 

“7. It is also well-settled principle that provisions of Section 263 of the Act would 

not be invoked merely to correct a mistake or error committed by the AO unless it 

has caused prejudice to the interest of the Revenue. If an order is based on 

incorrect assumption of facts or on incorrect application of law or without 

applying the principle of natural justice and without application of mind, it would 

be treated as erroneous. Likewise, the expression "prejudicial to the interest of the 

Revenue" is of wide import and is not confined to loss of tax. If due to an 

erroneous order of the AO the Revenue is losing tax lawfully payable by a person, 

it would be certainly prejudicial to the interest of the Revenue. 

 

At the same time, as held in Malabar Industrial Co. Ltd. vs. Commissioner of 

Income-Tax (supra) where two views are possible and the AO has taken one view 

with which the Commissioner does not agree, that cannot be treated as erroneous 

order prejudicial to the interest of the Revenue. It has to be shown that the order 

of the AO was not in accordance with law, to term it as erroneous. It is also the 

principle of law, now well accepted, that an order passed by the AO cannot be set 

aside for making roving inquiry without pointing out any error in his order. The 

Commissioner has to specifically demonstrate that the order of the AO is 

erroneous. 

 

The power of revision is not meant to be exercised for the purpose of directing the 

AO to hold another investigation without describing as to how the order of the AO 

is erroneous. From this it also follows that where the assessment order has been 

passed by the AO after taking into account the assessee‟s submissions and 

documents furnished by him and no material whatsoever has been brought on 

record by the Commissioner which showed that there was any discrepancy or 

falsity in evidences furnished by the assessee, the order of the AO cannot be set 

aside for making deep inquiry only on the presumption and assumption that 

something new may come out. 

 

For making a valid order under Section 263 it is essential that the Commissioner 

has to record an express finding to the effect that order passed by the AO is 

erroneous which has caused loss to the Revenue. Furthermore, where acting in 

accordance with law the AO frames certain assessment order, same cannot be 

branded as erroneous simply because according to the Commissioner, the order 

should be written more elaborately. All these principles are highlighted in the 

judgments noted hereinafter. 

 

8. In Gee Vee Enterprises v. Addl. Commissioner of Income-Tax, Delhi and others, 

99 ITR 375 it was explained that the Commissioner was to only take prima facie 
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view as to how the order of the AO was erroneous and leave the matter at that 

with direction to the AO to conduct de novo inquiry and pass fresh orders. This is 

how the principle was explained:- 

 

"These two decisions show that it is not necessary for the Commissioner to 

make further inquiries before cancelling the assessment order of the 

Income-tax Officer. The Commissioner can regard the order as erroneous 

on the ground that in the circumstances of the case the Income-tax Officer 

should have made further inquiries before accepting the statements made 

by the assessee in his return. 

 

The reason is obvious. The position and function of the Income-tax Officer 

is very different from that of a civil court. The statements made in a 

pleading proved by the minimum amount of evidence may be accepted by a 

civil court in the absence of any rebuttal. The civil court is neutral. It 

simply gives decision on the basis of the pleading and evidence which 

comes before it. The Income-tax Officer is not only an adjudicator but also 

an investigator. He cannot remain passive in the face of a return which is 

apparently in order but calls for further inquiry. It is his duty to ascertain 

the truth of the facts stated in the return when the circumstances of the case 

are such as to provoke an inquiry. The meaning to be given to the word 

"erroneous" in section 263 emerges out of this context. It is because it is 

incumbent on the Income-tax Officer to further investigate the facts stated 

in the return when circumstances would make such an inquiry prudent that 

the word "erroneous" in section 263 includes the failure to make such an 

inquiry. The order becomes erroneous because such an inquiry has not 

been made and not because there is anything wrong with the order if all the 

facts stated therein are assumed to be correct." 

 

9. This principle was reiterated in Commissioner of Income-Tax v. Seshasayee 

Paper and Boards Ltd., 242 ITR 490 in the following manner:- 

 

"It is no doubt true that for making a valid order under section 263 of the 

Act, it is essential for the Commissioner to record an express finding that 

the order sought to be revised was erroneous as well as prejudicial to the 

interests of the Revenue. In the instant case, the Commissioner had 

recorded such a finding and with reference to some of the items he 

positively found that the orders were erroneous and prejudicial to the 

interests of the Revenue. But, in our opinion, there is nothing in section 

263 of the Act to show that the Commissioner of Income-tax should in all 

cases record his final conclusion on the points in controversy before him. 

The above position of law is well-settled by the decision of Gujarat High 

Court in the case of Addl. C IT v. Mukur Corporation [1978] 111 ITR 312, 

wherein the Gujarat High Court held as under (page 325): 

 

"Now, even on this question, we find that there is nothing in section 

263(1) to show that before passing the final order under that section, 

the Commissioner must necessarily and in all cases record final 

conclusions above the points in controversy before him. As already 

noted by us above, we would have expected him to record final 
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conclusions, which he thought proper if he was to settle the 

assessment finally but since he has not settled the assessment finally, 

and has preferred to direct the Income-tax Officer to make an order 

for fresh assessment, it was proper that he did not express any final 

conclusions and recorded only prima facie conclusions at which he 

had arrived with reference to the facts of the case. Here it should be 

noted that, as the assessment was to be freshly made by the Income-

tax officer, the only proper course for the Commissioner was not to 

express any final opinion as regards the controversial points." 

 

10. At the same time it is also recognised that there is no universal power with the 

Commissioner to provoke an inquiry as held in Commissioner of Wealth-tax v. 

Prithvi Raj and Co., 199 ITR 424 as under:- 

 

"It is true that ordinarily the Commissioner has been given jurisdiction to 

examine, under section 25(2), whether the order passed by the Assessing 

Officer is erroneous in so far as it is prejudicial to the interests of the 

Revenue, but in the instant case, however, the Commissioner has nowhere 

formed an opinion that the assessment order was prejudicial to the interests 

of the Revenue. Apart from that jurisdictional infirmity, the Commissioner 

overlooked the fact that the rate of Rs.1,800 per square yard was in respect 

of commercial property. The Commissioner himself has referred to two 

different rates fixed by the D.D.A. in respect of industrial land and 

commercial land. This clearly shows that the rate of the commercial land is 

not necessarily the same as the rate of an industrial plot of land. 

Furthermore, the rate for an industrial plot is lower than that of the land 

for commercial use. What is more striking is that the two Governmental 

authorities, viz., the Ministry of Works and Housing and the D.D.A., have 

given rates for land which are at great variance with each other. Whereas 

the rate for commercial land has been fixed at Rs.1,800 per square yard by 

the Ministry of Works and Housing, the D.D.A., on the other hand, has 

fixed the value for the said land between Rs.287 and Rs.315 per square 

metre. This itself shows divergence in the opinion of the authorities with 

regard to the valuation of land. In the absence of specific instances of 

purchase and sale, it is obvious that certain amount of guess work is 

involved in determining the price of the land." 

 

11. To the same effect is the judgment in the case of J.P. Srivastava and Sons 

(Kanpur) Ltd. v. Commissioner of Income-Tax, UP, 111 ITR 326, which can be 

found in the following observations of the Court:- 

 

"Section 33B contemplates a notice to the assessee. In response to the 

notice the assessee may show to the Commissioner that the order sought to 

be revised is not prejudicial to the interests of the revenue. In that event, the 

Commissioner would have no jurisdiction to take any further action. He 

would be competent to take action only if he rejects the plea of the assessee. 

It thus becomes necessary for the Commissioner to examine the merits of 

the objection raised by the assessee. He cannot delegate that power to the 

Income-tax Officer by setting aside the assessment order and directing him 
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to make a fresh assessment after taking into consideration the objection of 

the assessee. 

 

Now, in the instant case, the assessee claimed that a sum of rupees one lakh 

was not taxable. The Commissioner should have examined that plea on 

merits. He could take the action that he did only if he rejected the plea of 

the assessee. It must not be forgotten that under section 33B the 

Commissioner can himself modify or enhance the assessment and that he 

can only do if he considers and decides on merits the objection raised by 

the assessee. We are, therefore, of opinion that without going into the 

merits of the claim of the assessee it was not possible for the Commissioner 

to say that the order of the Income-tax Officer had caused any prejudice to 

the interests of the revenue and, as such, he was not competent to set aside 

the assessment order and remand the matter to the Income-tax Officer." 

 

12. Keeping in mind the aforesaid principles, we proceed to discuss the issue at 

hand. It was argued by the learned counsel for the assessee that in the entire order 

passed by the Commissioner under Section 263 of the Act it is not mentioned as to 

how the order was erroneous and prejudicial to the interest of the Revenue. After 

scrutinising the said order minutely we are inclined to agree with the aforesaid 

argument of the learned counsel. In the entire order emphasis laid by the 

Commissioner is that in respect of four issues mentioned by him, no queries were 

raised by the AO. On this premise, though it is observed that there was no 

application of mind on the part of the AO and the AO has not recorded any 

reasons to justify the omission to consider the said facts, the Commissioner does 

not take the said order to its logical conclusion which was the prime duty of the 

Commissioner in order to justify exercise of power under Section 263 of the Act. 

There is not even a whisper that the order is erroneous. Even if we infer that non-

consideration of the issues pointed out by the Commissioner would amount to an 

erroneous order, it is not stated as to how this order is prejudicial to the interest 

of the Revenue. The penultimate paragraphs of the orders, at best, contain the 

observations that the AO was satisfied with making flimsy additions which were 

deleted by the CIT(A). This is stated in the following terms:- 

 

"7. In the instant case, the Assessing Officer was satisfied with making a 

flimsy addition disallowing the claim of Rs.17,38,106/- debited under the 

head, "selling and distributing expenses", and after further holding that the 

deduction under section 80HHC of Rs.32,25,486/- was unwarranted. These 

additions were not sustained at the appellate stage by the CIT (Appeals), 

who accepted the plea of the assessee "The Director being out of the 

country and the matter having not been properly attended to at the earlier 

stage as per the requisition is highly regretted. 

 

8. The point which bears consideration is that the Assessing Officer made 

no third party enquiries, as a result of which he has passed a very weak 

order, which ignored the major issues involved, and left the assessee to 

benefit from its own non-compliance." 

 

13. Thus, according to the Commissioner proper exercise was not done while 

making the assessment; deeper inquiries were not made; major issues involved 
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were ignored and a weak order was passed. There is not a whisper as to how this 

order was prejudicial to the interest of the Revenue. 

 

14. That apart, we find that the approach of the Tribunal in discarding the 

observation of the Commissioner about not making proper inquiries in respect of 

the said four issues are also justified and without blemish. 

 

15. First comment of the Commissioner was in respect of finished goods in the 

closing stock. The Commissioner found that these were to the tune of `5.28 crores. 

According to the Commissioner, when the total turnover of the assessee was `6.13 

crores, the AO should have satisfied himself by calling for more details as to how 

there was closing stock of such a magnitude of ` 5.28 crores. Thus, the 

Commissioner has not doubted the statement of finished goods in the closing stock 

furnished by the assessee. He has only remarked that there should have been a 

deeper probe by calling for more details. This is neither here nor there, when we 

keep in view the ingredients of Section 263 of the Act. 

 

16. In so far as the insurance claim is concerned, the Commissioner observed that 

the assessee had shown receivable on this account to the tune of `1.21 crores but 

no details had been furnished. The AO had also not made any inquiries. In the 

detailed discussion on this aspect the Tribunal has observed that insurance clam 

was lodged for the goods lost in transit. The assessee at that time had merely filed 

a claim with the insurance company. This claim had not been approved as the 

insurance company had neither accepted the same nor given any assurance for 

making payment. Therefore, no income had "accrued" which could be taxed. The 

Tribunal rightly held that ordinarily the income is said to have accrued to a 

person when he acquires the right to income and this should be enforceable right, 

though actual quantification or receipt may follow in due course. The mere claim 

to income without any enforceable right cannot be regarded as an accrued income 

for the purpose of Income-Tax Act. The Tribunal referred to the following 

judgments in support:- 

 

i) In CIT Vs. Finance (P) Ltd. 124 ITR 619(P&H High Court), held as under: 

 

"Income-tax is levied on income whether the accounts are maintained on 

mercantile system or on cash basis. If income does not result at all, there 

cannot be levy of tax. Even if an entry of hypothetical income is made in the 

books of accounts, where the income does not result at all as there is 

neither accrual nor receipt of income, no tax can be levied. Even in 

mercantile system of accountancy an assessee could forge the whole or part 

of a debt, which was irrecoverable, and the same could not be added to the 

income of the assessee". 

 

Hon'ble Supreme Court in the case of Godhra Electricity Co. Ltd. vs. CIT (SC) 

225 ITR 706, held that "income-tax is a levy on income. No doubt, the Income-Tax 

Act takes into account two points of time at which the liability to tax is attracted, 

viz., the accrual of the income or its receipt; but the substance of the matter is the 

income. If the income does not result at all, there cannot be a tax, even though in 

book keeping, an entry is made about a hypothetical income, which does not 

materialize". At page 748 and 749, the Supreme Court further observed as under: 
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"Even though the assessee company was following the mercantile system of 

accounting and had made entries in the books regarding enhanced charges 

for the supply made to the consumers, no real income had accrued to the 

assessee company in respect of those enhanced charges. The Tribunal had 

rightly held that the claim at the increased rates as made by the assessee 

company on the basis of which necessary entries were made, represented 

only hypothetical Income, and the amounts in question brought to tax by 

the Income-Tax Officer did not represent income which had really accrued 

to the assessee company during the relevant previous year." 

 

17. Coming to the claim under Section 80HHC of the Act, we are again inclined to 

agree with the Tribunal that it was totally uncalled for on the part of the 

Commissioner to say that the AO did not make requisite inquiries because of the 

simple reason that the AO had, in fact, declined and rejected this claim of the 

assessee. If the AO himself disallowed the deduction claimed by the assessee on 

this account under Section 80 HHC of the Act, we fail to understand what further 

inquiries were needed by the AO. 

 

18. Lastly, the observations of the Commissioner are in respect of the income of 

Rs.1.61 crores shown by the assessee on account of variation in exchange rate. 

The Commissioner has only observed that in the immediate previous year no such 

gain was shown and therefore, it needed examination by the AO. However, the 

moot question would be examination for what purpose? It is an income shown by 

the assessee. Whether the Commissioner was of the opinion that there was no such 

income or he was nurturing an impression that income on this account as shown 

was lesser? There is no such indication in the order. The Commissioner also does 

not at all state as to what was the reason for doubting the income offered by the 

assessee. Even if it is found that part of such income was claimed as deduction 

under Section 80 HHC, no benefit enured to the assessee on this account as claim 

under Section 80 HHC was fully disallowed by the AO. We state at the cost of 

repetition that it is not at all observed as to how the order of the AO on this 

account was erroneous and further as to how it was prejudicial to the interest of 

the Revenue. 

 

19. We, thus, are of the opinion that order of the Commissioner was rightly set 

aside by the Tribunal. As a result, we answer the question in the negative, that is, 

in favour of the assessee and against the Revenue and dismiss the appeal.” 

 

54. Since the Assessing Officer in the instant case admittedly has asked the details of 

payments made to the specified persons to which the assessee has given complete details 

and the Assessing Officer, after considering the replies given by the assessee from time to 

time, has passed the order, therefore, merely because the Ld. CIT(E) does not agree with 
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the view of the Assessing Officer, the same in our opinion cannot call for revision u/s 263 

of the Act.   

 

55. Further we also find merit in the arguments of the Ld. Counsel for the assessee 

that if the part of the payment made to the specified persons would have been added to 

the total profit / surplus generated by the assessee trust, still no taxable income 

would have arisen in the hands of the assessee considering the heavy percentage of 

application of revenue.  Further, the specified persons have paid taxes on their 

income and the trust would not have paid any tax and therefore, there is no loss of 

any revenue meaning thereby, there is no prejudice to the interest of Revenue.  In 

view of the above discussion and relying on the decisions cited (supra), we are of 

the considered opinion that the order is neither erroneous nor prejudicial to the 

interest of the Revenue and therefore, invocation of revisionary powers u/s 263 by 

the Ld. CIT(E) in the instant case, in our opinion, is not in accordance with law.  

We, therefore, set aside the order of the Ld. CIT(E) and allow the grounds raised 

by the assessee. 

 

56. In the result, the appeal filed by the assessee is allowed. 

 

Order pronounced in the open Court on 28th January, 2026. 
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