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1.  This appeal is filed byghri Binny Bansal (the assessee/appellant) for
the assessment year 2020-21 against the fisgsament order
passed u/s. 143(3) r.w.s. 144C(13) of the Income A&, 1961 [the
Act] dated 31.07.2023 by the DCIT (IT), Circle 1(Bangalore in
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pursuance of the directions of the Dispute ResmiutPanel-1,
Bengaluru [Id. DRP] dated 28.6.2023.

The assessee has raised the following groundspafahp-

“l. The learned AO, in the impugned order issuedsyant to the
Directions of the Hon'ble DRP erred in law and acté by
assessing the total income of the Appellant at INR
10,81,93,95,700 instead of the returned income BIR |
8,33,19,930.

2. The learned AO / Hon'ble DRP erred in both lavd &acts by
erroneously concluding that the Appellant is adest of India
under section 6(1)(c) of the Act for the Financiaar ("FY")
2019-20.

3. The learned AO / Hon'ble DRP has failed to appte that for
the FY 2019-20, the Appellant qualified as a peratio "being
outside India, comes on a visit to India", and thsisould be
classified as a Non-Resident according to Explanafi(b) to
section 6(1)(c) of the Act, as his presence indnduring the
relevant previous year was for less than 182 days:

4.  Without prejudice to the above ground, the ledrAO / Hon'ble
DRP has erred in law and facts by not appreciatiag even if
Explanation 1(b) to section 6(1)(c) of the Act weleemed
inapplicable to the Appellant for the relevant poex¢ year, the
Appellant would still qualify as a non-resident endExplanation
1(a) to section 6(1)(c) of the Act as the Appelldaparted from
India to take up employment with Three State Capg\dvisors
Pte Ltd, Singapore during the FY 2019-20.

5. The learned AO / Hon'ble DRP has erred in lad facts, by not
appreciating the fact that the Appellant satistles criteria to be
considered a resident of Singapore as per Articté the India-
Singapore Double Taxation Avoidance Agreement.ebust the
Appellant has been erroneously deemed a residenda under
Article 4 of the India-Singapore Double Taxation oddance
Agreement.
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That on facts and circumstances of the cageintpugned order
passed by the learned AO is without jurisdictioanest, illegal
and bad in law since the notice under section )48{2he Act
was issued by National Faceless Assessment CENEAC')
which does not have jurisdiction over the Appelmctse which
is under the International Tax Charge and henceirtiprigned
order is bad in law.

Without prejudice to the above grounds, while tearned AO,
consistent with the Appellant's residential statsisnon-resident”
per the Return of Income, has passed a draft assessorder
under section 144C of the Act by treating the Afgpelas an
"eligible assessee" as defined under the provismnsection
144C(15)(b), the learned AO has erred in holdirggAppellant to
be a "resident" in the operative part of the desessment order
which is inconsistent with and in contradiction hwihe learned
AO's determination that the Appellant is a nondest u/s
144C(15)(b) of the Act and hence the impugned orsired by
the learned AO is bad in law and barred by limitati

The Hon’ble DRP erred in passing the Directionsler section
144C(13) of the Act in contravention of the CBDTr«Tilar No.19
of 2019 dated 14 August 2019, thereby renderingtinections
invalid and deemed to have been never issued aeckhiy
rendering the assessment proceedings null and void.

'Other grounds:

9.

10.

The learned AO erred in computing the assedsedme,
resulting in an erroneous higher demand. The IebrA®©
assessed total income in the impugned order as INR
10,81,77,23,119 however in the computation sheatlad along
with the impugned order the sum of INR 10,81,93%08, has
been computed as assessed income, resulting inrraneeus
higher demand.

The learned AO has computed the demand byneously
considering a sum of INR 5,81,80,852 as refuncdadlydssued to
the Appellant whilst the same has not been receivedthe
Appellant.
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11. The learned AO has erred on facts and in lagharging interest
under sections 234A and 234B of the Act.

12. The learned AO has erred, in law and on factsinitiating
penalty proceedings under Section 270A of the Act.

The Appellant submits that each of the above greuadndependent
and without prejudice to one another.

Facts :-

The brief facts of the case show that assesser isdividual who
filed his return of income for the assessment Y20 — 21 claiming
his status as a 'non-resident Indian' showing totabme of
83,319,930. The case was selected for scrutinycandequently the
notice under section 143 (2) of the Act was issue@9 June 2021. In
response to that the assessee filed his submissia?0) September
2021. Further, case of the assessee was tramsferme the assessing
officer of the assessment unit to the Deputy Comimier of Income
Tax, Circle 3 (1) (1), Bangalore as the assesssaléelared himself
as non-resident in his ITR filed on 17 February202

The claim of the assessee is that he is a co-founid€lipkart, an
online e-commerce platform. He was part of the desttip team at the
Flipkart group since its establishment. He is se&vin various
capacity including as chairman, chief operatingiceff and group
chief executive officer at various points in tiniewas further stated
that in August 2018, the Walmart group acquiredagonity stake in
the Flipkart group. Post the aforesaid acquisititime assessee
continued to serve as a chairman and chief exexutificer of the

Flipkart group. However, due to subsequent devetygs, the
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assessee resigned from his role as chairman ang@ ghoef executive
officer with effect from 13 November 2018. Thusessee ceased to
be in employment with the Flipkart group effeetil3 November
2018. Assessee submitted that he left India forpilmpose of taking
up employment as chief executive officer of Xl X technologies
PTE Ltd which was previously known as BTB Cons@gtiATE Ltd
and commenced working in Singapore with effect fr@2nFebruary
2019.

During the financial year 2019 — 20, the assesslkekesjuity shares of
Indian companies listed on stock exchange in In#ia. also sold
shares in Flipkart Private Limited Company Incogied In
Singapore during financial year 2019 — 20. The &uiws that on 28
August 2019 the assessee sold 54,596 shares to Glgbal Eight
Holdings, on 28 August 2019 the assessee sold 947shares to
Internet Fund Il PTE Ltd and on 27 November 2@46 assessee
sold 5,39,912 shares to FIT Holdings SARL. Theinclaf the
assessee that he was a resident of Singapore dumengcial year
2019 — 20 and therefore, pursuant to the provisairsection 90 (2)
of the Act, the assessee is entitled to the bepéfihdia Singapore
Double Taxation Avoidance Agreement [DTAA]. Thenefp the
capital gain arising from sale of 5,39,912 shadsFlipkart Private
Limited, a Singapore company, to FIT Holdings SARLe not
taxable in India as per Article 13 (5) of the Indéngapore Tax
Treaty. Another fact relevant to the issue is tiina purchaser FIT
Holdings SARL on sale of the above shares on 2%k R619 has
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deducted tax at source amounting 1©56,963,526/—. The explanation
of the assessee is that the assessee had sold sh&igkart Private
Limited to the above entity on 21st of June 20118e &ssessee's claim
Is that the gain arising from the transfer of stfares is exempt
under Article 13 (5) of India Singapore tax tredtpwever, tax was
deducted by the buyer on the long-term gains pdaronsidering the
benefit under Article 13 (5) of the India Singapte® treaty. Further
the share transfer undertaken on 27 November 2B&9assessee
submitted that the gain arising on the transfethef5,39,912 shares
of FlipKart are not taxable under the Income Tax iself in view of
Explanation 7 (a) to section 9 (1) (i) of the Aldbowever, the tax was
deducted by the buyer on the long-term gains paaronsidering the

provisions of the above Explanation of the Act.

Assessment proceedings: -

6.

One of the reasons for selection of the returmobine for scrutiny

was the claim of high tax refund claimed by theeasse. For this
assessee explained that he was employed in Sirgyagar was a
resident in Singapore and capital gain arising fsale of the shares
on 21 June 2019 are not taxable in India underckrti3 (5) of the

India Singapore Double Taxation Avoidance Agreemant the

capital gain so arising from the sale of shareseua#len on 28

August 2019 and 27 November 2019 are not taxabladra under

Explanation 7 (a) to section 9 (1) (i) of the Act.

Show cause Notice of AO: -
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The learned assessing officer noted that the assesdayed in India
for more than 365 days during the last preceding f@ars and for
141 days in the financial year 2019 — 20 and foesethe assessee
was asked to prove the residential status of tlsessee as a non-
resident as per provisions of section 6 (1) ( of)The Income Tax
Act, 1961. The Ld AO was of the view that cas¢hef assessee does
fall within Explanation 1 of that section. The chaiof the assessing
officer was that the words of the Explanation "lgequtside India" are
to be read in harmony with the provisions undetige® (1) (C) of
the Act. In the case of the assessee the assesseEsdent in each of
the previous four financial years and he has ordydlled in the
February — March 2018 and even for the financialry018 — 19, he
was a resident of India. Therefore the AO notid¢et for the financial
year 2019 — 20, the assessee stayed in India tbidags even after
the purported shift of base to Singapore. Theestbe words "being
outside India" do not apply to the assessee aasbessee is ordinarily
resident of India for the previous four years asmdesident for more
than 60 days in the relevant financial year. Widspect to the
Explanation — 1 (b) it was stated that it is apgddie only for a non-
resident Indian citizen or person of Indian origimoverseas citizen of
India who by virtue of his visit becomes a residdine learned AO
further referred to the memorandum to The Finanat, A994
wherein it is stated that this Explanation is fdre tpurpose of
"extending the period of stay in India in the cadenon-residents

without losing their non-resident status"”. Therefat is clear that the
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purpose of the Explanation is for the benefit & tton-residents and
not for those who are already residents in theipusv4 years as per
the provisions of section 6 (1) (C) of the Act. Tlearned assessing
officer further noted that even after the purportatbve for
employment purposes outside India, the assessaiawen to stay in
India for 38.6% of the year under consideration. tba basis of the
submission of the assessee of the duration ofwsiidyn and outside
India, the learned AO noted that for the calend=ary2019 which is
considered as the fiscal year for the tax assedam&mgapore, he is
resident in India for 138 days. The assessee hagpmwided the
number of days of stay in Singapore and whetherstime is more
than 183 days or not, which is the necessary dondtb be a tax
resident of Singapore for the relevant fiscal ydaurther the AO
noted that according to the India Singapore DTAMticle 4 (2), the
residential status is required to be determineddnordance with
"permanent home, Centre of vital interest and hbabiabode" in the
above two countries. The assessee is undisputeldigian national.
Thus the learned assessing officer questioned shesaee that why
his income should not be assessed as a residethtefdinancial year
2019 — 20 in relation to the assessment year 2020. The learned
AO further questioned that even assuming that assels a resident
of Singapore for the relevant assessment year aed i it claims
exemption from tax on capital gains under Article (8A) and the
Article 13 (4A) which is also subject to the LOBLimitation of
benefit ]| clause under Article 24A (1) of the tyea Thus, the
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assessee was questioned that limitation of beclafise also prevents
the assessee from claiming the benefit of Doubkafien Avoidance
Agreement because his affairs are so arranged thighprimary
purpose to take advantage of the benefits of AxtitB of the
agreement. The Id. AO issued show cause noticelddO2022 on

these issues.

Reply of Assessee: -

8.  The assessee submitted his reply on 26 SeptemBg&r 28cording to
that the assessee strongly stated that the assertade by the
learned assessing officer that Explanation 1 (®etion 6 (1) (c) of
the Act is applicable only to individuals who wemen-resident of
India in the earlier years, is incorrect. It wabmitted that there is no
requirement for an individual to have been a naident in the
preceding year in order to be covered by the Exgtlan 1 (b) to that
section. It was further stated that "being outdiddia” is different
from "being non-resident”. An individual who goesecseas and
takes employment "outside India" since his situsutside India.
Thus "being outside India" as referred to in Exptéon 1 (b) should
not be interpreted as "being non-resident”. Theessee further
referred to the legislative history of Explanatibrib) to section 6 (1)
of the Act starting from Finance Act 1978, 1982,plexatory
memorandum, CBDT circulars and the speech of thearfee
Minister. The assessee further relied upon thecjadprecedents in

case of decision of the honourable High Court aofriagaka in case of
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Director of Income-tax, International Taxation, Bafore vs. Manoj
Kumar Reddy Nare [2011] 12 taxmann.com 326 (Kakagtf2011]
201 Taxman 30 (Karnataka)/[2011] 245 CTR 350 (Ktake)[20-06-
2011] and also submitted a table wherein the siityldetween the
case of the assessee and the case decided bynihadlole Karnataka
High Court were mentioned. The assessee also relfah the
decision of the coordinate bench in case of AdddloDirector of
Income-tax vs. Sudhir Choudhrie [2017] 88 taxmaom.&70 (Delhi
- Trib.)/[2017] 55 ITR(T) 681 (Delhi - Trib.)[06-03017], the
decision of the coordinate bench in case of InctemeOfficer VS Dr.
M.P. Konanhalli [1995] 55 ITD 266 (Bangalore)/[B8%4 TTJ 38

(Bangalore) .

With respect to the issue raised by the learnedsasyy officer that
the question of the assessee having declared ¢oenanfrom capital
gain from the previous financial year it is appardat the move was
entailed on the question of taxability, the assessgbmitted that
migration to Singapore was for a bona fide persanal professional
reasons, SO no tax motives can be attributed ®rsdme. Assessee
referred to his submission dated 16 March 2022 Ehd&eptember
2022. It was further reiterated that assessee ésigned from the
employment in India with the Flipkart group in Nowber 2018 and
post his resignation, the assessee left Indiake up the employment
in Singapore with effect from February 2019. Thrioogt the
financial year 2019 — 20, the assessee has begioyed in

Singapore and continues to be in employment uratie.dAssessee
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further stated that he has a rented home in Simgapbere he has
resided throughout the financial year 2019 — 20e Tamily of the
assessee is also residing in Singapore and thdrehibf the assessee
are attending schools there. The spouse of thessssds also in
employment in Singapore and the family of assesaad assessee
continues to reside in Singapore till date. Theessse as well as his
family has appropriate Singapore residence vishssThe claim of
the assessee that his migration to Singapore waddna fides
personal and professional reasons and was notionedsby the state
of sale of shares of Flipkart Private Limited uridken during the
assessment year 2020 — 21. Assessee further gtatdae has been a
shareholder in Flipkart Private Limited since 20drid undertaking
sale of some of the shares in that company oveyélaes. Thus the
sale of shares by the assessee in financial yd#& 2@0 pertaining to
assessment year 2020 — 21 is not a one-off evenhbwassessee has
been undertaking sale of shares in the above compaer the years.

With respect to the finding of the learned assesdffficer that

assessee continued to stay in India for 38.6%e¥#ar even after he
moved for employment outside India in Singapolee assessee
submitted that he did not "continue to stay in &diut he has been
briefly visiting India principally for the purposef the business
meeting with the existing and prospective investempanies with

occasional visits for personal purposes. It waghéaur stated that
assessee's visits to India have been only for @eshduration. The

assessee explained that total number of daysagfistindia during
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financial year 2019 — 20 was considered at 141 taygotal No. of
days of visiting India excluding days where theeasse was stranded
in India due to the Covid 19 pandemic is only 168ys . Thus with
respect to the 38 day stay it was stated thatheause of the Covid

19 pandemic.

With respect to the claim of the assessing offedeout applicability
of Article 4 (2) of the Double Taxation Avoidancg®ement, which
provides for determination of the residency of maglividual, assessee
submitted that that since the assessee is a résti&ingapore and
not a resident of India, the 'tiebreaker test' rticte 4 (2) of the India
Singapore tax treaty does not apply. It was furtitated that article 4
(2) is only relevant where the assessee is a msadéoth India and

Singapore.

However, without prejudice, the assessee furthdmgted that
assessee has a permanent home in Singapore asdesss@es not
own any residential house in India and he has atd#otaken any
house on rent in India. Assessee submitted thaessse has
commenced construction of a house at 411, Korani@anBangalore
prior to considering the migration to the Singaparenstruction of
the house is proceeding slowly and it still remainger construction,
therefore, same is not a home available to himéhal. Thus it was
the claim of the assessee that on the criteriapefmianent home"
assessee has a permanent home in Singapore andch@obave a

permanent home in India.
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With respect to "centre of vital interest "it watigbmitted that during
the financial year 2019 — 20, the assessee's [@raoa economic
relations are close to Singapore than India. It stated that assessee's
nuclear family consisting of his spouse and his wldren are
residing in Singapore along with the assesseeherwhole of the
financial year 2019 — 20. Further the assessee doedave any
dependent family members in the India and the par@ithe assessee
are residing in Punjab, are independent and evientprhis migration
to Singapore his parents were not living with hins children go to
school in Singapore; spouse of the assessee iseatgdoyed in
Singapore. He is principal bank accounts and cieaiiis are also in
Singapore. Therefore, even the presences of hise cfamily in
Singapore, his social relations are close in Siogaphan to India.
Further with respect to the economic relationsHigghe assessee, it
was submitted that assessee is employed in Singapoes not have
any office or other similar premises in India are ddministers his
investment from Singapore. Accordingly, it was sitbed that he has
"his centre of vital interest” is not with Indianse he moved to
Singapore in February 2019 but with Singapore.

He further submitted that he has a habitual abats® in Singapore
and not in India as Singapore is the place wher dbsessee
customarily or usually is present by virtue of lEsployment in
Singapore. He also submitted a chart to show thdinancial year
2020 — 21 his No. of days of stay in India is 94 darther for
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financial year 21 — 22 only 50 days and for finahgiear 2022 — 23
till the date of reply only 18 days.

Thus, it was claimed that according to the 'Tiebegatest of DTAA
also assessee is resident of Singapore.

With respect to the applicability of provisions Bxplanation is 7 (a)
to section 9 (1) (i) of the Act, it was submittddht the assessee has
acquired the shares of Flipkart Private Limited I&hOctober 2011
which are held for more than 24 months prior to diage of transfer
and therefore the same are classified as 'long taypital assets' in
terms of provisions of section 2 (29AA) of the ABssessee submits
that on 28 August 2019 assessee has sold 54,566sba 28 August
2019 in second trench assessee has sold 47,758sstad on 27
November 2019 assessee has sold 5,39,912 sharesasHessee
submits that the shares he holds in the above coynppresented
less than 5% of the total share capital and vopoger both on the
date of the transfer of shares as well as at ang tluring the 12-
month period preceding the share transfer. Futtieeassessee did not
have the right to appoint a majority of the direstof that company
on the date of transfer of shares as well as atiergy during the 12-
month period preceding the share transfers. It fwdker stated that
assessee does not have any right to control thageament or policy
decisions directly or indirectly by virtue of shhodding or
management rights etc on the date of transfer anatime during the

12-month period preceding the share transfers.afbessee submitted
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a copy of the shareholders agreement of Flipkavakr Limited also.
Accordingly, it was stated that capital gain amgsfrom the transfer of
shares in Flipkart Private Limited does not acauarise in India as
provided under Explanation 7(a) to section 9 (Ld{ithe Act.

With respect to the applicability of limitation bknefit clause as per
Article 24A of the Double Taxation Avoidance Agreemh assessee
contended that that ambit of Article 24A is res&etcto paragraph 4A
and 4B of Article 13 and same is not applicabledpital gains falling

under paragraph 5 of Article 13. As the assesseapgal gain earned
by him on sale of shares in Flipkart Private Lirdiie covered under
Article 13 (5) and not under Article 13 (4A) thensa is not

applicable.

It was further stated that the affairs of the asse were not so
arranged with the primary purpose to take advantddiee benefit of
Article 13. The assessee once again reiteratedfatis about his
shifting from India to Singapore. Therefore, thsessee stated that
the stand taken by the assessee in the returrcomie deserves to be

accepted.

Reasons of the Assessing Officer: -

19.

The learned assessing Officer examined the exjtemaf the
assessee and computed the days of the stay ofsHessee from
financial year 2015 — 16 to 2019 — 20 at 1237 dagainst the

requirement of 365 days and also stay in the rekepeevious year of
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141 days. He further considered the provisionseatiesn 6 of the
Income Tax Act that provides that assessee wdadia for more
than 365 days in 4 previous year preceding finarygar 2019 — 20
and was in India for more than 60 days during fonianyear 2019 —
20. Thus, According to Section 6 (1) (c) of the Aatsessee is

resident of India.

He further referred to circular No. 554 dated 1Braary 1990 to state
that the above circular was issued with the inténiberalisation of
the criteria for determining the residential statuscase of a non-
resident Indians. He further examined the wordsduge the
Explanation the term "being outside India" was éfer to a non-
resident only. The state of being outside India wagefer to an

individual who was, but of course, a " non-resiletde further
analysed the stay of the assessee of 141 daydia for financial
year 2019 — 20 and held that the assessee hasshabme for a visit
but has visited and stayed in India for multiplads for the purpose
of business and employment. He further stated ttiatfacts of the
case of Vijay Mallya vs. Assistant Commissioner loEome-tax
[2003] 133 Taxman 552 (Calcutta)/[2003] 263 ITR 41
(Calcutta)/[2003] 183 CTR 201 (Calcutta)[12-05-2D@derein it is
held that the determination of residential statuaroassessee requires
mandatory consideration of both sections 6 (1)afaj 6 (1) (c) and
stated that on the facts of the case of the asseB8se decision is

squarely applicable.
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He further looked at the residential status of dlssessee as per the
income tax return filed by him. He noted that f@s@ssment year
2008 — 09 till assessment year 2019 — 20 the asdsss stated
himself to be a resident except for the nonfilinigtioe return for
assessment year 2010 — 11, Therefore the assessesident and
ordinarily resident as per the Income Tax Act 19%he learned
assessing officer further stated that the No. gsdad stay in India as
per the passport photocopy submitted by the assedwmvs that his
stay in four years prior to financial year 2019 6 28 1237 days
against the requirement of 365 days. He furthémdysished the facts
of the decision of the honourable Karnataka Higlur€by referring
to the tribunal decision in that case reported Mahonar Reddy vs.
Income-tax Officer (International Taxation) Ward),( Bangalore
[2009] 34 SOT 180 (Bangalore)/ [2010] 132 TTJ 3B&ar(galore)
[03-04-2009] it was stated that the issue is irt facfavour of the
revenue. The learned assessing officer furthectegethe claim of the
assessee that interpretation of Explanation 1qsettion 6 (1) (c) is
restricted to non-resident would lead to an absesdlt. It was stated
that assessee has considered the hypothetical resenahere
assesses who are individuals ordinarily residentindia. The
scenarios where the individuals are non-residdren tthe benefit
would be available to them in every possible situmtunder
Explanation 1 (b) and that indeed is the intent tbé law.
Accordingly, the learned assessing officer held tha assessee is '

resident — ordinarily resident' as per the provisi®f the Income Tax
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Act, 1961 and the claim of the assessee's statiiseinncome tax

return filed as non-resident was rejected.

With respect to the residential status as per tbebleé taxation
avoidance agreement with a specific referencdiéifeaker test’ of
Article 4 (2), the learned assessing officer halat the assessee has a
permanent home in India and he has been livingnim@artment at
Bangalore as per the income tax record. Furtheriiceme tax
record also shows that assessee has purchasedjearésidential
house in Koramangala, Bangalore and has also stheedlaim of
deduction under section 54F in relation to assessyear 2015 — 16
on the purchase of this residential house. Thusrdog to the
learned assessing officer, as extracted from épdy rfiled by the
assessee, assessee has one flat at a Mantri CBasgalore, house
in Koramangala Bangalore and land in Gurgaon Hwyalhe
residential address of the assessee as per thment@ax return from
assessment year 2008 — 09 to assessment year Z18hows that
he was residing at C 703, Mantri classic apartsyebramangala
Bengaluru, Karnataka, 560034. Thus the submissiademby the
assessee that he does not own any residential housdia and he
has not taken any house on rent in India was egjedt was stated
that assessee has always had a permanent resimetogia. The
learned assessing officer further noted that that ¢laim of the
assessee that he has taken a rental accommodati@ingapore
remains unverified. He further stated that ther@asdoubt that the

permanent residence of the assessee was in Iirdizeféinancial year
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2019 — 20. He stated that during the Covid pandeitich was the
most difficult times, the assessee stayed in Ifdra38 days and
therefore the fact proves that where the intentadnpermanent
residence truly resides in the case of this assegsccordingly the
learned assessing officer held that even by tls¢ tiebreaker clause,
the assessee is resident of India as per the dtaddéon avoidance
agreement as he has a permanent Home availalblantdn India
Only.

The learned assessing officer further examined cr@re of vital

interest of the assessee by examining the summiagssets and
liabilities for the respective years on lookinghad return of income.
Based on this, he held that the majority of theneenic interest Of
The Assessee Lies In India, The Shares Of Flipgavate limited

Singapore with respect to which the capital gaiarising during the
year, the underlying assets of these shares areradmn Indian entity
namely FlipKart India Ltd. He further referred teetscreenshot of the
website of the company where the assessee is $tatszl employed
and derived salary income which shows that compangased at
Bangalore. He further held that from the aboveestshot, it is clear
that the company is working on Indian start-up gstems, the client
and customers are Indians, the organisation masiiyprises of

Indians and the office address is in Bangaloreialnde further noted
that on the website there is not a single whispeBingapore clients
or operation. The learned assessing officer was aflghe view that

assessee has singularly been in a Startup in &mtlao deny that the
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centre of vital interest do not lie in India is argument that is neither
born by the facts nor even by imagination. Thusl#aened assessing
officer held that that the economic interest of #ssessee also lie in
India.

With respect to the question of habitual abodbe leéarned assessing
officer noted that from the complete facts showa tiabitual abode
and nationality are obviously in this case aréndia. The assessee
for his entire life has been a resident of Indid &as been living in

India and also an Indian national.

Draft Assessment order: -

25.

Accordingly the learned assessing officer held that assessee is a
resident of India for the financial year 2010 — 2@4 assessment year
2020 — 21 and assess the income of the assesseariputing the
capital gain chargeable to tax and assessed thkitabme of the
assessee atl1,978,875,775/-. As the assessee has declared@ne
of 83,319,930 in its return of income, an addition of
1,895,555,845/- is made to the total income of dbsessee. The
learned assessing officer further held that asgebas declared an
income of Rs. 1,21,94,978/- is salary income ing&oore and
accordingly filed income tax return and paid theuisite tax in
Singapore, the assessee is eligible for the foreagncredit, but the
assessee has not filed form No. 67 as well aslawhed the foreign

tax credit in the ROI, same was not given.
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Accordingly draft assessment order was passedQo®Beptember
2022 was u/s 143 (3) read with section 144C (IhefAct.

DRP Proceedings: -

27.

28.

29.

30.

The assessee filed an objection before The DidRasslution Panel,
Bangalore [ the Id. DRP] who passed the directior2® June 2023.
The ground No 2 of the objection was raised withpeet to the
residential status of the assessee according t@rhasions of the
Income Tax Act, which was rejected by the learnisgute resolution
panel as per paragraph No. 2.2.13 and 2.2.14 lmas#tk intention of
the legislation to allow the non-resident to stayger without losing
the non-resident status and it did not apply fer itidividual who is
an ordinarily resident. Thus, it was held that Exgition (b) applies to

Nonresidents only and assessee is not entitlesbioe.

With respect to the residential status of the assesinder section 6
(1) (c) of the Act read with Explanation 1 (a) detAct it was held
that that same is not applicable in the case of abgessee and

therefore the objection was dismissed.

With respect to ground No. 4 of objection with resip to the
residential status as per the Double Taxation Aaotg Agreement

between India and Singapore of Article 4 (2) ab® dismissed.

With respect to the computation of the total incoideDRP directed
the learned assessing officer to verify the conmpriaof the long-

term capital gain and to be made in accordance Ritle 115 of the
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Income Tax Rules and also directed the AO to veltiy expenses
incurred wholly and exclusively for transfer of apgtal asset and to
allow the deduction of the same. Thus the paneictkd the learned
AO to allow the expenses incurred on sale of shdites assessee also
got a benefit of deduction under section 80 G & #ct on the

donation made.

Final Assessment Order: -

31. Accordingly the long-term computation of capitairgavas made by
the learned assessing officer and granted the ibef¢he provisions
of Rule 115 of The Income Tax Rule as well as grarteduction of
the expenses incurred towards the transfer of shawtordingly the
long-term capital gain on account of sale of shafdslipkart Private
Limited was computed at162,54,19,504/-.

32. The assessment order was passed computing tharncoahe of the
assessee at1,819,395,700/-. By passing an assessment ordier un
section 143 (3) read with section 144C (13) ofAlce on 31st of July
2023.

Submissions of |d. Sr. Advocate on behalf the Asse®: -

33. Assessee is aggrieved with the same and is in bppéare us. The
learned senior advocate Shri Percy Pardiwala edeto the various
grounds of appeal. He filed a paper book contaidigg5 pages. He
also referred to several judicial precedents amernmed to the Hindi

version of some of the Circular etc. issued byGBDT.
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34. The Ld Senior Advocate first referred to the wntsubmission filed
by the assessee on 12/2/2024:-

SYNOQOPSIS OF ARGUNENTS ON BEHALF OF THE APPELLANT

L BRIEF FACTS

T The Appellant is an Indian citizen. The Appellant was employed in India as a
part of the leadership team at Flipkart Internet Private Limited since it was
established.

2 In August 2018, the Walmart Group acquired a majority stake in the Flipkart

Group (of which Flipkart Internet Private Limited is a part). Post the aforesald
acquisition, the Appeliant resigned from his employment with Flipkart internet
Private Limited with effect from 13.11.2018. Thereafter, the Appellant did not
hold any employment position whether with the Flipkart Group or any other
employer. Post resignation, the Appellant migrated to Singapore in February
2019 on an employment visa for the purpose of taking up employment with
Xto10X Technologies Pte Lid, a Singapore company ("Xto10X Singapore”).
Thereaiter, the Appellant’s family alsc relocated to Singapore in March 201%.
The Appellant along with his family continues {o reside in Singapore till date.
The Appellant and his spouse have become "Permanent Residents” of
Singapore since 10.06.2020,

3. The Appellant filed his return of income in the status of a non-resident of india
for the assessment year (AY) 2020-21 declaring a total income of INR
8,33,19,930/- and claimed a refund of INR 136,15,32,200/-.

4, The said return of income was picked up for scrutiny assessment and a notice
dated 29.06.2021 under section 143(2) of the Income-tax Act, 1961 (‘the Act?)
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was issued to the Appellant by the National Faceless Assessment Centre
('NFAC". In response, the Appellant vide a letter dated 20.09.2021 (pages
69 - 101 of the paper book) filed his submission objecting to the jurisdiction
of ihe NFAC to initiate the scrutiny proceedings since the case of the
Appellant fell under the ‘intemational tax charge’ as admitiedly the NFAC
does not have jurisdiction o make an assessment in the case of persons who
are non-residents,

Thereafter, various notices under section 142{1) of the Act were issued to the
Appellant by the Jurisdictional Assessing Officer {Deputy Commissioner of
Income-tax, (International Taxation)) calling for various details. In response,
the Appeliant filed detailed submissions.

The Jurisdictional Assessing Officer ('Ld. AQ") passed the draft assessment
order on 30.09.2022 and held the Appeliant to be a “resident” of india both in
terms of section 6(1)(c) of the Act as well as Article 4 of the India-Singapore
Double Tax Avoidance Agreement ('DTAA"). As a result, the global income of
the Appellant was assessed fo tax in India and the Ld. AO proposed an
adjustment of INR 1089,55,55,845/- o the total income of the Appellant.

Aggrievad by the draft assessment order, the Appellant filed his objections
before the Hon'bie Dispute Resoclution Panel ('DRP’) which, vide its directions
dated 28.08.2023, disposed of the objections of the Appellant, upholding the
Ld. AO's conclusion that the status of the Appellant was “resident” but
granting marginal relief to the Appellant on issues of computation of capital
gains and Chapter VI-A deductions.

in line with the directions of the Hon'ble DRP, the Ld. AO passed the
impugned Final Assessment Crder (‘FAQ') dated 31.07.2023 confirming the
status of the Appellant as 'resident’ of India for the AY 2020-21 under the Act
as well as under the India-Singapore DTAA, thereby bringing to tax an amount
of INR 1081,77,23,119/- in India.

Aggrieved by the FAQ, the Appeliant has preferred the above appeal to this
Hon'ble Tribunal.
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The list of important dates is as under:

IT(IT)A No.571/Bang/2023

Date

P

Particulars

|'in the Paperbook

: -Ee‘le\'.r-'a'nt_-_ pag é.s

Preceding FY i.e., FY 2018-19

13.11.2018

The Appellant resigned from Flipkart Internet
Private Limited, India

186

11.02.2019

In-principle approval to the issuance of an
Employment Pass to the Appellant by the
Ministry of Manpower, Government of
Singapore authorizing the Appellant to
reside in Singapore and take up employment

with Xto10X Singapore in Singapore

17.02.2019

Employment letter issued by Xio10X
(formerly known as BTB

Consulting Private Limited) to the Appellant.

Singapore

187 - 200

21.02.2019

The Appellant travelled from India to
Singapore to take up employment with

Xto10X Singapore.

149

22.02.2019

The Appellant commenced his employment
with Xto10X Singapore in Singapore.

01.09.2019

201

The Appellant landed in india.

148

04.09.2018

Copy of the in-principle approval to the
issuance of the Employment Pass to the
Appellant by the Ministry of Manpower,
Government of Singapore authorising the
Appellant to reside in Singapore and take up
employment with Three State Advisors Pte
Ltd ("Three State Singapore”) in Singapore
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i | Reievant pages |
Date Particulars D
in'the Papérbook
Whilst in India, the Appeliant resigned from
05.09.2019 . i ‘ g 1036
his employment with Xto10X Singapore.
The Appellant travelied to Singapore for the
10.09.2019 | purpose of taking up employment with Three 150
State Singapore
The Appellant commenced his employment
with Three State Singapore as CEO. An
12.09.2019 | Employment pass was issued by the 220 - 221

Government of Singapore to the Appellant in
respect of this employment.

<<This space has been Jeff blank infentionally>>
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APPELLANT”S SUBMISSIONS

Re. Ground No. 6: Validity of the assessment proceedings complefed without

issuance of notice under 143(2) of the Act by the jurisdictional AD.

Relevant pages of the AQ order and DRP directions:

Directions of the Hon'ble DRP Pages 27 - 30

FAC Pages 64

Relevant submissions DRP objections: pages 196 — 197 of the
L appeal set.

1.

12.

13.

14.

The initial notice dated 29.06.2021 under section 143(2) of the Act was issued
to the Appellant by the NFAC. In response 1o the nofice, the Appellant filed
his submissions objecting to the issuance of the notice by NFAC which had
no jurisdiction over the Appellant (being a non-resident), since as per the
CBDT circular dated 31.03.2021, cases falling under the ‘internafional Tax
Charge' are specifically excluded from the jurisdiction of NFAC (see page 81
of the paper book}.

Although, on filing of the objections by the Appellant, the case was transferred
to the Jurisdictional AQ, i.e., the DCIT, International Taxation, Circle 1{1}, no
fresh notice under section 143(2) of the Act was issued to the Appellant by
the Jurisdictional AO.

The Appeliant submits that the notice under section 143(2) must be issued
by the officer having jurisdiction to make an assessment of an assessee and,
therefore, a notice issued by an authority who has no power to assess a
specific assesses, i.2., fhe NFAC in this case, would be without jurisdiction
and void ab initio.

It is now well settled that the authority to make an assessment under section
143(3) is predicated on a valid notice under section 143(2) being issued and
as explained above the same has not been done and, consequentiy, the
assessment order passed by the Ld. AQ under section 143(3) pursuant to the
notice issued by the officer under section 143(2) having no jurisdiction over
the Appellant is liable to be sel aside.
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Having said so it may be pointed out that recently the Karnataka High Court
in Adarsh Developers v. DCIT and another (Order dated 13.12.2023
passed in W.P. No. 1108/2023) has taken a view that the power fo issue a
notice under section 143(2) also vests in the NFAC even though it may not
have the jurisdiction to make an assessment.

Re. Ground Neo. 7: Validity of the draft assessment order passed by the

Respondent freating the Appellant as an ‘eligible assessee’ under section

144C(15)(b)(ii) of the Act.

Relevant pages of the AO order and DRP directions :
Directions of the Hon'ble DRP Pages 30- 32
FAQ Pages 64 - 65
Relevant submissions DRP objections: pages 196 — 198 of the
appeal set.
18.  ltis submitted that the operative part of the draft assessment order holding

16.

17.

the Appeliant to be a "resident” in India is clearly inconsistent with the Ld.
AQ's determination that the Appellant is a “non-resident” under section
144C(15)(b)(ii) for the purpose of passing a draft assessment orcer under
section 144C(1) of the Adt.

In terms of section 144G(15)(b) of the Act, an “eligible assessee” means:

(D any person in whose case a variation arises as a consequence of the
Transfer Pricing Officer's order; and

(i} any non-resident not being a company, or any foreign company.

In the present case, no variation prejudicial to the Appellant's interest has
arisen as a consequence of an order passed by the Transfer Pricing Officer
under section 92CA(2) of the Act. Further, since the Ld. AO in the FAO has
determined that the Appellant is ‘resident’ of India during the AY 2020-21, the
Appellant cannot be said to be an 'eligible assessee' as neither of the
conditions provided for in section 144C(15)(b) of the Act are fulfilled.
Therefore, the Ld. AD should have passed a final assessment order and not
the draft assessment order before 30.09.2022. The fime limit to pass the final
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assessment order in terms of section 153(1), for the assessment year in
question, lapsed on 30.09.2022 and therefore, the final assessment order
dated 31.07.2023 is barred by limitation.

Reliance is placed on:

i. Shyam Sunder Bhartia v. DCIT(IT) (Reported in [2023] 149
taxmann.com 162 {Lucknow — Trib.)) — (paras 23 - 27); and

ii. Afos India (P} Lid. v. DCIT (Reported in [2023] 152 taxmann.com 217
(Mumbai -Trib)) — (paras 37 - 35)

<<This space has been left blank intentionally>>
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Re. Ground Nos. 2 & 3: Determination of the residential status_of Appellant
under section 6{1){(c) read with Explanation 1(b) of the Act

Relevant pages of AO order and directions of the DRP:

Draft assessment Order (‘DAQO") Pages 8- 35

Directions of the Hon'ble DRP Pages 2-12

FAO Pages 62

Relevant submissions DRP objections: pages 134 - 167 of the
appeal set.

19.  Section 6 of the Act provides for certain tests to determine the residential
status Section 6(1) envisages two tests to determine the residential status of

an individual viz.,:

() an individual is said to be resident of india in any previous year if he is in
india for a period of 182 days or more (Section 6(1)(a)); OR

(i} an individual is said to be a resident of India if he is in India for 365 days or
more within 4 years preceding the previous year AND if he is in India for 60,
days or more in the previous year (Section 6(1)(c)).

20.  The Appellant does not satisfy the first test in (i) above since he was in India
for a period of 141 days only during the FY 2019-20.

21.  Insofar as the test in (i) above is concerned, section B(1)(c) provides
cumulative conditicns, both of which ought to be satisfied for an individual to
be considered as a resident in India, i.e., that the individual is in India for 365
days or more in the 4 years preceding the previous year AND in the previous
vear, he is in India for at least 60 days.

22, However, by virtue of Explanation 1 to section 6(1)(c), the period of 60 days
mentioned in section 6(1)(c) has to be substituted with 182 days in the case
of inter alja an Indian citizen who either {a) leaves India in the previous year
for the purposes of employment; or (b) who “being outside India” comes on a

visit fo India in the previous year. Accordingly in respect of cases covered
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under Explanation 1, the test in (i) above [section 8(1)(c)] would read as
under:

(i) an individual is said to be a resident of India if he is in
India for 365 days or more within 4 years preceding the
previous year AND if he is in India for 182 days or more in
the previous year."

In the present case, while the Appellant's fotal period of stay in the last 4 years
exceeded 365 days, the Appellant, an Indian citizen, being outside India and
coming on a visit to India, has not stayed in India for 182 days or more during
the FY 2019-20. Accordingly, as per section 6(1)(c) read with Explanation 1(b)
of the Act, the Appellant filed his return of income as a non-resident of India.

However, the Ld. AQ denied the benefit of Explanation 1(b) on the basis that
the reference to 'being outside India’ in the aforesaid Explanation should be
read as ‘being a non-resident’. In other words, the Ld. AQ has held that unless
an individual was a ‘non-resident’ in the preceding year, the benefit of
Explanation 1(b) to section 6(1)(c) would not be available in the previous year.
The Appellant left india to take up employment in Singapore only in February
2019 and hence was a ‘resident’ in the preceding year i.e., FY 2018-19. Since
the Appellant was a 'resident’ in the preceding year (j.e., the FY 2018-19), the
Ld. AO held that the benefit of Explanation 1(b) to section 6(1)(c) would not
be available to the Appellant for the FY 2019-20. Accordingly, since the
Appellant's total period of stay exceeded 60 days in FY 2019-20 and 365 days
in the last 4 years, the Ld.AO held the Appellant to be a resident.

Explanation 1(b), on its plain language, applies to an Indian cilizen or a
person of Indian origin who ‘being culside India' comes on a visit to India.
There is no requirement for an individual to be a ‘non-resident’ in the
preceding year.

Itis physical situs of the Appeliant which is relevant for satisfaction of the test
as to whether the Appellant is ‘being outside India'. An individual who goes
overseas and takes up employment overseas is 'outside India' since his situs
is outside India. If such an individual continues fo be employed overseas,
such an individual would be said to be one who is "being outside India'. The
use of the present perfect tense is indicative of a state of existence.
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The Ld. AQ has failed to appreciate that residential status is a concept
different from situs of the individual. Residential status is determined on the
basis of the provisions of section 6 of the Act. In other words, the term ‘being
outside India’ as referred to in Explanation 1(b} should not be interpreted as
‘being non-resident’ as that would tantamount to reading in words in the

section that do not exist,

The Ld. AQ's interpretation is that Explanation 1(b) requires the assessee to
be non-resident, while determination of whether an assessee is a non-
resident requires one to evaluate and apply Explanation 1(b) to section
6(1)(c). Therefore, the interpretation that Explanation 1(b) is applicable only
to non-residents leads to absurd results and renders the Explanation
impossible to apply. In other words, the definition of ‘non-resident’ in section
2(30) of the Act is defined as meaning a person who is nct a resident, and the
gefinition of a ‘resident’ is provided in section 2(42) of the Act as meaning ‘a
person who is resident in India within the meaning of section 6 of the Act’.
Thus, the Ld. AO's interpretation that the term ‘being outside India’ referred
to in Explanation 1(b} {o section 6{1)(c) is the same as ‘being non-resident’
would only lead o a circular reference and unworkable results.

The official Hindi translation of the Act negates the construction of the section

adopted by the AQ. It refers to 'being outside India’ in the provision as 'St

3T & |57 TEd §U', whereas the term used for ‘non-resident’ is ‘ifaardr.

This clearly shows that the Legislature did not intend that the extended period
provided for in Explanation 1(b) o be available to non-residents only.

The Ld. AO's interpretation that the intent of Explanation 1(b) to section
6(1)(c) is to ‘conserve the non-resident status' of assesses is wholly
misplaced since the residential status is determined afresh each year. The
residential stafus in the preceding year is not carried forward to the next year.

An interpretation that Explanation 1(b) is applicable only to individuals wha
were non-residents in earlier year leads to absurd results as illusirated below~
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Case 1:

Consider the case of an individual who leaves India for the first time for taking
up employment anytime between 1 April - 30 September of Year 1. Such an
individual would be regarded as non-resident in Year 1 as per Explanation
1(a) of the Act since his number of days of stay in India would be less than
182 days.

When he visits India in Year 2, he would be eligible fo stay in India upto 182
days without being regarded as a resident as per Explanation 1(b).

Case 2:

Where an individual leaves India anytime between 1 October— 31 March of
Year 1 for taking up employment, such individual would be regarded as
resident in Year 1 as his stay in India exceeds 182 days.

If the interpretation is that for Explanation 1(b) to be applicable the individual
needs to be non-resident in the preceding year, such an individual would be
regarded as a resident in Year 2 if he stays in India for 60 days or more, even
if his stay in Indiz is less than 182 days. [f the individuzl has stayed for more
than 60 days in Year 2, he will once again lose the benefit of Explanation 1(b)
in Year 3 if the view taken is that the individual needs to be a non-resident in
the preceding year for the benefit of Explanation 1(b) to be extended.

The individual in Case 2 would face a permanent disadvantage as compared
io the individual in Case 1 in terms of availability of the extended period of
182 days merely because he took up employment after 1 October of Year 1.

Adopting an interprefation that Explanation 1(b) is applicable only to
individuals who were non-residents is not in line with the above intent and
gives absurd results. As noted by the Supreme Court in ACIT v. Suraf Art
Silk Cloth Manufacturers Association (reported in [1979] 2 Taxman 501)
(para 11 at page 14) the consequences of a construction certainly help in
ascertaining the meaning of the language used when the provisions are
ambiguous.
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When the language of the provision is plain, clear, and unambiguous, there is
no room for any other construction and there is no requirement for an external
aid to interpret the provision. Reliance in this regard is placed on the decision
of AMP Spg. & Wvg Miils (P.) Ltd. v. ITO (Reported in [2006] 100 ITD 142
{Ahd.) {SB)) {para 29 at page 20).

Had the intention of the law been to restrict it to non-residents, the same would
have been specifically provided so in the Act. When the law does not mandate
any such requirement for an Indian citizen to be a non-resident to avail the
benefit of Explanation 1(b), there is no room for misconstruction,

Without prejudice to the above, even if the legislative history of the said
section is referred to, it would be clear that there was no intention of restricting
the applicability of Explanation to section 8(1)(c) to the individuals who were
non-residents in the preceding year.

The Explanation to section 6(1)(c) was first inserted vide Finance Act 1978
extending the period of 60 days referred to therein to 90 days in case of an
Indian citizen, who is ‘rendering service outside India' and who is in India for
leave or vacation. The Explanatory Memorandum to the Finance Bill 1978
stated that the objective of this relaxation was to enable Indian citizens
employed outside India to be able to stay on leave or vacation in India for 89
days in a previous year without becoming resident in India in that year.

Thereafter, the Finance Act 1982 sought to broaden the coverage of the
aforesaid Explanation to cover not only individuals employed outside India,
but also individuals who were self-employed or engaged in other avocations
outside India. In this context, the Explanation was amended fo bring in a
referance to the "Indian citizens being outside Indig coming on a visit to India".
The memorandum to the Finance Bill 1982 (refer paras 33 - 36 at page 651
of the paperbook} and the speech of the Finance Minister for 1982 budget
(paras 74 —- 76 at pages 684 — 685 of the paperbook) clearly articulates the
aforesaid intention. There is no reference to a requirement that the individual
has fo be a 'non-resident’ in the preceding year for availing the benefit of the
said Explanation.
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Thereafter, the amendments to Explanation 1(b) have only changed the
number of days of stay in India referred to therein, without any other change
in the language of Explanation 1(b). In the absence of any change in the
language of the aforesaid Explanation, it is clear that the intention behind
introduction of the said Explanation as articulated in the memorandum to
Finance Bill 1982 continues to hold the field, and therefore, it is not necessary
to refer to the CBDT circulars explaining the amendments brought in by
Finance Act 1989 and 1994 to understand the legislative intention. The
reference to the Circulars explaining the Finance Act, 1989 in the assessment
order is therefore, out of context.

Notwithstanding the above, it is submitted that it is oniy that the amendments
to Explanation 1(b) in 1989 and 1994 extending the number of days of stay in
India was basis of requests by non-resident Indians. It cannot be read to mean
that the requirement under Explanation 1(b) was for a person to be non-
resident in the preceding year (refer pages 699 - 700 of the paperbook).

Explanation 1(a) and 1(b) to section 6{1){c) were introduced together for the
first time by the Finance Act 1982. The subsequent amendments vide Finance
Act 1989 and 1994 increased the number of days not only for or Explanation
1(b) but also for 1(a). The relevant Explanatory Memorandums did not
articulate the legislative intent for Explanation 1(a) and 1({b) separately.
Therefore, the legislative intention set cut in the relevant Explanatory
Memorandums should be equally applicable to both Explanation 1(a) and
1(b).

if as per the Ld. AQ's cantention that the legislative infention was to restrict
the benefit of Explanation 1({b) to individuals who were non-resident in the

preceding year, the same should be applicable even to Explanation 1(a).

As per Explanation 1{a), an Indian citizen leaving India for employment
outside India, would be a non-resident if his stay in [ndia was less than 182
days in the previous year. To argue that Explanation 1(a) is applicable only to
an individual who is a non-resident would lead to an ilegical result since an
individual already non-resident in the preceding year can never 'leave’ India
for the purpose of employment as per Explanation 1(a).
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37.  The decision of this Hon'ble Tribunal in Manoj Kumar Reddy Nare v. DCIT
(Reported in [2009] 34 SOT 130 (Bangalore)) (paras 3.9~ 3,15 at pages 965
—968 of the paperbook) as affirmed by the High Court of Karnataka in DCIT
v Manoj Kumar Reddy Nare {Reported in [2011] 12 taxmann.com 326 (Kar.
HC)) (para 6 at pages 977-978 of the paperbook] is relevant to the present
case.

In the said case, the assessee, an Indian citizen, left ndia in the preceding
year i.e., Feb 2004 to take up employment overseas. During the relevant
previous year (FY 2004-05), he was present in India for 78 days {i.e., more
than 60 days but less than 182 days). Given these facts, the Bangalore
Tribunal held that the assessee was non-resident. it is noted that the facts in
the present case are similar fo the aforesaid case of Manoj Kumar Reddy
Nare and, therefore, the Appellant should also be treated as a non-resident.

LIST OF RELEVANT DOCUMENTS TO BE REFERRED TO IN SUPPORT OF THE
ABOVE ARGUMENTS.

: o | Page number inthe |
Documefit S
i 1 ‘paperbook ;

Copy of tax return filed by the Appellant with Inland

Revenue Authority of Singapore for the calendar year 113-115

2019,

_ e

Copy of tax return filed by the Appellant with Inland

Revenue Authority of Singapore for the calendar year 116 - 122

2020.

Copy of resignation letter dated 13.11.2018 given by the

Appellant to Flipkart Internet Private Limited, India 196

[

Copy of in-principle approval of the employment pass

issued to the to work with Xto10X Singapore
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Employment letter dated 17.02.2019 issued by Xito10X
Singapore (formerly known as BTB Consulting Private 197 - 200
Limited) to the Appellant,

Passport entries evidencing travel of the Appellant from
India to Singapore to take up employment with Xto10X 149
Singapore on 21.02.2019

Letter evidencing that the Appellant commenced his

201
employment with Xto10X Singapore on 22.02.2019
Copy of the employment pass issued to the Appellant by
the Ministry of Manpower, Government of Singapore
202-203

authorizing Appellant to reside in Singapore and take up
employment with Xto10X Singapore.

Re. Ground No. 4: Determination of the residential status of Appellant under
section 6{1){c) read with Explanation 1(a) of the Act

Relevant pages of AO order and the directions of the DRP order:

Directions of the Hon'ble DRP Pages 12 - 15

FAO Pages 62

Relevant submissions DRP objections: pages 168 - 171 of the
appeal set,

38.  Without prejudice to the above, even as per Explanation 1(a) to section 6(1)(c)
of the Act, where an individual being an Indian citizen leaves India for the
purpose of employment outside India, such individual would not be regarded
as a resident of India where his total number of days of stay in India during
such year does not exceed 182 days.

39. As is evident from the list of important dates, on 05.09.2019, whilst being
present in India, the Appellant resigned from employment with Xto10X
Singapore. On 10.09.2019, the Appellant travelled from India {o Singapore for
the purpose of taking up employment with Three State Singapore at its offices
in Singapore with effect from 12.09.2019.
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40. At the time of his resignation from employment with Xto10X Singapore, and
prior to taking employment with Three State Singapore , the Appellant was
present in India. It also clear that the Appeliant left India for the purpose of
taking up employment outside India (with Three State Singapore ). This is
further supported by the fact the Appellant entered Singapore on 10.08.2019
by way of the in-principle employment pass issued with respect io
employment with Three State Singapore.

41.  Three State Singapore has been licensed as an “Accredited/Institutional
Licensed Fund Management Company” by the Monetary Authority of
Singapore (the securities market regulator in Singapore). Three State
Singapore does not have any offices or subsidiaries in india.

42.  Given the above, the Appeliant submits that even if it were to be assumed
that Explanation 1{b) to section 6(1)(c) was not appiicable to the Appellant,
the Appellant would be a ‘non-resident’ under section 8(1)(c) read with
Explanation 1(a) on the basis that the Appeilant left India for the purpose of
employment with Three State Singapore in the FY 2019-20, during which year
he has stayed in India for a period of less than 182 days.

LIST OF RELEVANT DOCUMENTS TO BE REFEREED TO [N SUPPORT OF THE
ABOVE ARGUMENTS.

o Page numberin -
becument. |l
the paperbook |
Copy of passport showing travel to India on 01.09.2019. 148
Copy of resignation letter sent to Xto10X Singapore. 1036
Copy of the employment letier issued by the Three State
] 204 - 219

Singapore.
Copy of passport showing fravel to Singapore on 10.09.2019 150
Copy of in-principle approval of the employment pass issued
fo the Appellant by Three Sfate Singapore B
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Copy of the employment pass issued to the Appellant by the
Ministry of Manpower, Government of Singapore authorizing
Appellant to reside in Singapore and take up employment in 220 - 2_21

Three State Singapore.

Re. Ground No, 5: Tie-breaker clause under Article 4 of the India-Singapore
DTAA:

43.  Since at the time of hearing, this ground was not gone inlo, the Appellant is
not filing written submissions at this stage and craves leave to file submissions
on the above ground, should the Tribunal decide fo hear the parties on the
ground.

Re. Ground No. 9: Error in the computation sheet

44, Without prejudice to the above, it is submitted that the Ld. AO has computed
the assessed income of the Appellant in the final assessment order as INR
1081,77,23,119/- but has erroneously computed the assessed income in the
computation sheet as INR 1081,93,95,700/-. The contradiction of the
assessed income in the assessment order and computation sheet has
resulted in higher demand. it is most humbly prayed that th's Hon'ble Tribunal
be pleased to direct the Ld. AO to rectify the computation sheet.

Re. Ground No. 10: Erroneous computation of demand

456.  Without prejudice fo the above, it is submitted that the Ld. AO has computed
the demand at INR 254,34,32,627/- by erroneously considering a sum of INR
5,81,80,852/- as refund already issued to the Appellant when the same has
not been received by the Appellant. Therefore, it is most humbly prayed that
this Hon'ble Tribunal be pleased to direct the AD to rectify the computation of
demand.

Re. Ground No. 11: Levy of interest under section 234A and 234B of the Act.

486.  Itis submitted that the AO has erred in charging interest under section 234A
and 2348 of the Act. Therefore, the Appellant humbly prays that this Hon'bie
Tribunal may be pleased to direct the AC to delete the interest levy.
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REBUTTALS TO SUBMISSIONS WMADE BY THE DEPARTMENTAL
REPRESENTATIVE:

Re. Ground No., T:

47.  The Departmental Representative attempted to distinguish the decisions in
Atos India (P.) Ltd. (supra) and Shyam Sunder Bhartia (supra) on the
ground that the assessees therein were both resident assessees. The
Appellant reiterates that the ratio of the two decisions, viz., that the procedure
enacted in section 144C of the Act is not to be folliowed where an assesses
is not an ‘eligible assessee’ in terms of section 144C(15)(b), applies on al!
fours to the case of the Appellant, regardiess of the facts involved.

48.  The Deparimental Representative also urged that the Appellant had filed his
return of income as a 'non-resident’ and that the determination of jurisdiction
of DCIT- International Charge is on the basis of the return of income filed. if
is submitted that it is not the jurisdiction of DCIT- International tax that is being
questioned under this ground, but it is the treatment of the Appeltant by the
Ld. AOD as an 'eligible assessee’ which is under challenge.

Since, the Appellant is not an ‘eligible assessee’ as per the stand of the
Department as neither of the conditions prescribed under section 144C(15)(b)
of the Act are fulfilled, the Ld. AO, consistent therewith, should have passed
a final assessment order on or before 30.09.2022 and his failure to do so
renders the assessment failing order barred by limitation.

Re. Ground Nos. 2 to 4:

49, The Deparimental Representative argued that in terms of Explanation 1 (b) to
section 6(1}{c) of the Act, the person ought to be a non-resident and in that
regard, relied on section 115C(e) of the Act. It is submitted that Explanation
1(b) to section &(1)(c) of the Act reads ‘...being a citizen of India, or a
person of Indian origin within the meaning of Explanation to clause (e}
of section 115C....°. Hence, the Explanation is applicable to either indian
citizens or to a person of Indian origin. Explanation to clause (&) of secticn
115C only defines that a person shall be deemed to be of Indian origin if he,
or either of his parents or any of his grand-parents, was barn in undivided
India. Hence, the term ‘non-resident Indian’ cannot be imported into section
8{1)(c) of the Act by any streich of imagination.

Wherefore, it is most humbly prayed that this Hon'ble Tribunal be pleased to
aliow the appeal, in the interests of justice and equity.
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With respect to ground No. [1] it was submitted tthita merely
challenges the assessment order at a particularirstead of at the

returned income and therefore such ground is gemenature.

Coming to ground No. [ 2 — 4] are with respecthe tesidential status
of the assessee under The Income Tax Act. Heyfirsterred to the
provisions of section 6 of The Income Tax Act amtbraitted that

assessee has stated himself to be a 'non-resigenthe learned
assessing officer has treated him as a 'residembhddd’ under the
provisions of section 6 (1) (c) of the Act for thmepugned financial
year. He submits that an individual can be saidetgesident in India
for any previous year [i] if he is in India in thyear for a period or
periods amounting in all to 182 days or more, gfaji within the

four years preceding that year, he has been iralfadi 365 days or
more and [ii][b] for that year for 60 days or mokee further referred
to the Explanation 1 and submits as per clausef(lgxplanation 1,

60 days criteria in [ ii] [b] is further exterdléo 182 days in certain

circumstances.

After that he referred to the history of the assestated that assessee
Is a founder of Flip Kart who resigned from thaimpany on 13
November 2018. On 11 February 2019, he got an gmmaat pass
from Singapore government and he got employmerérlean 17
February 2019 from a Singapore company X to 10 Xhhelogies
PTE Limited . He arrived in Singapore to take lugt employment on
21 February 2019 and his employment commenced oReb2uary
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2019. He returns to India on 1 September 2019 and September
2019, he resigned from X to 10 X Technologies Plifited,

Singapore, while in India. On 10 September 20h®, left India to
take up employment in Singapore and on 12 Septer®0&9 his
employment commenced with Three State capital gafgi Pte
Limited, Singapore. He continues to be employedhiast company

and has not come back to India.

During this year, he has earned capital gain ¢@ shshares of a
Singapore entity [Flipkart Private Limited] whidimas derived its
valuation from an Indian entity [Flipkart India ake Limited]. Such
sale took place somewhere in the month of July 20h® second and
third tranche of sales has happened in August 201D November
2019. According to the assessee, he submittedtiteatapital gain
arising on the sale of a Singapore company is hatgeable to tax
either as per the Indian Income Tax Act or as per treaty. He
submits that Article 13 (5) of the treaty exemptlsgapital gain from

taxation in India.

He submits that that the learned assessing ofiscef the view that
the phrase mentioned in Explanation 1 (b) "beintsida India" is
only applicable to the non-resident. He stronglfjutexd the above
finding of the learned AO. He referred to the l&gise history of the
above provisions. He first took us to the memoraméxplaining the
provision in The Finance Bill 1982 and referrecctause 43 wherein

some relaxation was granted to the test of resyemcindia. He
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submits that clause 33 explains what the provissorAccording to
clause 34, the Indian citizen who is renderingises outside India
and who is only for vacation in India, there isextended time of 90
days is granted. He further referred to clause 3Bherein it is
specifically mentioned that with a view to avoidihgrdship in case
of Indian citizen's who are employed or engagedther location
outside India wherein the 60 days period considerediause (c) was
further increased to 90 days or more. He furthderred to the
provisions of the Finance Act 1982 wherein the rit@a Minister's
speech was shown to us. In that speech at paradfapli4 and 75
was drawn to our attention wherein it was stateat the test of
residency in India laid down for taxation purposesults in hardship
to Indian citizens earning income in foreign coiggrwho come to
India for short spells. An individual is regardeslaresident in India
in the year, if he stays in that year for 30 dayly and also maintains
a dwelling house for 182 days or more. It stated #s this test causes
hardship to persons working outside India who ctrome even in a
relatively short visit, such test was deleted. Rkertaccording to the
paragraph No. 75, another test that for the perbafian citizens who
are employed out outside India who come to Indily éor vacation,
the period for residential status is 90 days whvels also extended to
benefit the self-employed. He further referred ke tDirect Tax
(Second Amendment) Act, 1989 wherein as per papagho. 6.1 ,
on the re-presentation made by the non-residenansd that the
period of 90 days or 60 days was too short, eslpedta those who
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had to supervise their investment in India. Thewefan order to
enable the non-resident Indians to stay in Indraaftonger period for
looking for after their investments without lositigeir non-resident
status, clause (b) of the Explanation clause (c3ulfsection (1) of
section 6 has been amended and the period of ¥prayided there
under has been increased to 150 days. The abovelamat not only
applied to a citizen of India but also to a persbrindian origin. He

further referred to paragraph No. 19 of The Finadet, 1994

wherein there is a further amendment to the caymhtiof the

residential status. He further referred to offidiihdi translation of
section 6 (3) which is placed at the submissiorotteethe learned
dispute resolution panel wherein the word "beingsioe India" and
"non-resident” were also mentioned. His submissias that if the
person ' being outside India ' is to be interpretedNonresident only,
the statue would have used that simple phrasé&lohresident' only.

Accordingly, the contention of the learned autbedi representative
was that the assessee's case falls in the Exmanht(b) of the Act
and therefore for application of clause (c) of &db®n 1 of section 6,
period of 182 days should be considered, instéddeoperiod of 60
days considered by the learned assessing offickerefore his
contention was that according to that Explanatibe,assessee is not

a resident of India.

He submits that assessee has stayed for 127imdlys financial

year, which is less than 182 days for this year.
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Even otherwise his contention is that, even iffdiks to satisfy that
the case of the assessee falls under Explanatidr), his case also
falls under clause (a) of the above Explanation.sdiemits that if a
citizen of India who leaves India in any previowsay for the purpose
of employment outside India, the criteria of 60 slayentioned in sub
clause (c) should also be considered as 182 dagssudmits that
assessee is a citizen of India , who left Indiany previous year for
the purpose of employment outside India , theeefdhe period of 60

days should also be extended to 182 days in hes cas

Thus his argument is whether one take help of elda¥yor of clause
(b) for the purpose of considering the period asggetion 6 (1) (c)
of the Act, the period of 60 days need to be aktdrio 182 days in
case of this assessee. On that ground the assess®ea resident of
India, He submits that assessee has stayed 1&7imd&ydia for this
year and therefore it is less than 182 days, heckfore the assessee

is not resident in India.

He extensively referred to the order of the learasdgessing officer
and the direction of the learned dispute resolupganel to show that
why the assessee has been considered as a 'residadia’ for the
purpose of taxability. It was submitted that btita lower authorities

have wrongly interpreted the provisions.

He relied upon the decision of honourable Karnatdigh Court in
case of Director of Income-tax, International Taxat Bangalore vs.

Manoj Kumar Reddy Nare [2011] 12 taxmann.com 326
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(Karnataka)/[2011] 201 Taxman 30 (Karnataka)/[2024% CTR 350
(Karnataka)[20-06-2011] where in the order of TRAT in Manoj

Kumar Reddy vs. Income-tax Officer (Internationalxation) Ward-
1(3), Bangalore [2009] 34 SOT 180 (Bangalore)/[401Z2 TTJ 328
(Bangalore)[03-04-2009] has been affirmed by thenduwable
Karnataka High Court.

In the end he referred to the decision of the gfhdm@nch in case of
AMP spinning and weaving Mills private limited vassincome tax
officer (2006) 100 ITD 142 (Ahd) (SB)/(2006) 101 JT113 dated 24
March 2006 and referred to paragraph No. 29 of dleatsion stating
that where from any angle the case of the asséssewered by the
plane, clear and unambiguous statutory languadleoprovisions of
the law, it requires no external aid, like objeot donstrue them
differently. He submitted that the language of the is clear that

'being outside India’ does not mean 'non-residerhy.

On ground of appeal No. 5 is submitted that assassalso a resident
of Singapore and he is also considered to be demisof India, the
tie breaker test between the residential statusvdest these two
countries is required to be applied. He Referredrtle 4 (2) of the
DTAA. He submits that assessee is employed by&iip India , left
India in November 2018, resigning from that pailacuplace. He
referred to provisions of Article 4 (2) and stathdt the assessee has a
permanent home in Singapore, his centre of vitedrest are also

situated in Singapore, his habitual abode is alsoSingapore.
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Therefore, he should be considered as a resideSingfapore even
applying ' tie breaker test' also. He submits tmae the assessee has
moved to Singapore he is staying there in a serdpartment,
therefore staying in a rented flat till 2019, is hipermanent home
available to him in Singapore. It was further diateat assessee has a
home available to him in India, however, it ist mo a habitable
position and therefore the assessee does not hgyeoane which can
be said to be a permanent home available to teesase. With
respect to the centre of vital interest of the ssse, he referred to the
submission made before the learned assessing roffieg¢ing that
assessee centre of vital interest are also in forgaHe submits that
his family is staying with him, his wife is servirgg Singapore, his
children are studying at Singapore, he is staymege as an employee
of a company in Singapore and therefore his cerftnatal interest
are in Singapore compared to India. It was the ssdion that merely
claiming deduction under section 54F of the Actldowt say that the
centre of vital interest of the assessee or heahpsrmanent home
available in India , are in India. Thus, accordiagie breaker test also
assessee is resident of Singapore only.

On ground no. [6] wherein it is challenged that tbe facts and
circumstances of the case, the impugned order gpdsséhe learned
assessing officer is without jurisdiction, non-afiegal and bad in
law, since the notice under section 143 (2) ofAlse was issued by
the National faceless assessment Centre (NFAC)wdoes not have

jurisdiction over the appellant's case which isamithe International
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tax charge and hence the impugned order is baalnnHe submitted
that this issue is already decided by the honoar#arnataka High
Court in Adarsh Developers vs. Deputy Commissiafdncome-tax
[2024] 158 taxmann.com 81 (Karnataka)[13-12-2028aimast the
assessee, however, to keep the issue alive siessee would like to

contest the same.

On ground No. [ 7 ] of the appeal main contesthiat,t assessee
disclosed in his ROl his Residential status as ‘nrisident'.
Assessing officer disputed assessee's residetdialss held assessee
to be ' resident In India'. Despite, this Id AGges draft assessment
order. Thus, Id AO treats the assessee as eliggsdessee as defined
u/s 144C (15)(b) of that Act which is only for n®esidents. Thus,
the learned AO has erred in holding the appellartid ' resident’ in
the operative part of the draft assessment ordé&hwh inconsistent
with and in contradiction with the learned asseagsibificer's
determination that appellant is a non-resident usdetion 144C (15)
(b) of the Act. Hence, impugned order passed byahmed assessing

officer is bad in law and barred by limitation.

To support his argument, he referred to the page2N\of the paper
book and submitted that in the 'residential statudlumn, the
assessee has filed its return of income statingthiibe 'non-resident”.
He further stated that assessee has shown hignesigurisdiction of
' Singapore" and also given tax identification Mbthat country. He

referred to the draft assessment order dated 3G@bpr 2022, in
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paragraph No. 21 of that order, where the statubefassessee was
considered to be a 'resident'. He further refetoedaragraph No. 26
of the draft assessment order where in conclusiom learned
assessing officer held that assessee is a 'readdnrdinary resident
of India'. He further referred to the provisionsseiction 144C of the
Act, and submitted that in case of an 'eligiblseasee’, the learned
assessing officer should have at the first instgp&esed the draft
assessment order. If the assessee is not an lelagbessee’, there is
no need to pass the draft assessment order. Fafefimétion of the
‘eligible assessee’, he referred to the provisodrsection 144C (15)
(ila) of the Act. He submits that when the assessea 'resident of
India’, he is not an ‘eligible assessee' and thexah his case , no
draft assessment order should have been passedordpndfinal
assessment order should have been passed. Her fstdhbed that the
final assessment order should have been passed Hyeftember
2022 whereas the draft assessment order is pass8f@ September
2022 culminating into a final assessment order bst 8f July 2023.
The final assessment order passed by the Id AOaiseth by

Limitation.

He relied upon the decision of Shyam Sunder Bhans. Deputy
Commissioner of Income-tax (International Taxatipi2023] 149
taxmann.com 162 (Lucknow - Trib.)/[2023] 200 ITD71@_ucknow -
Trib.)[23-02-2023]. His argument was that when asse is held by
the learned assessing officer as 'resident’ agsdsses not an 'eligible

assessee' and so the draft order is not requirkd passed and hence
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the order of draft assessment passed by the leassedsing officer in
case of this assessee is invalid and therefordirtaé order is also
passed by the learned assessing officer is bawyelititation. He
relied upon the decision of the coordinate benchesase of Atos
India (P.) Ltd. vs. Deputy Commissioner of Incotag-[2023] 152
taxmann.com 217 (Mumbai - Trib.)/[2023] 103 ITRE@96 (Mumbai
- Trib.)[23-02-2023], Johnson & Johnson (P.) Ltd.vs. Dy.
CIT/ACIT/It/ITO/INFAC, Delhi [2024] 158 taxmann.conmi246
(Mumbai - Trib.)/[2024] 112 ITR(T) 259 (Mumbai - ibr)[13-06-
2023] and also the decision of the honourable Bgnttigh Court in
case of Aldrin Alberto Araujo Soares vs. Deputy @uissioner of
Income-tax [2024] 162 taxmann.com 186 (Bombay)/B0232 ITR
257 (Bombay)[04-03-2024]. He further held that thenourable
Karnataka High Court has admitted identical mattkeich is pending
in case of Mr Riju Ravindran. Thus, he submitst tthe action of
passing the draft assessment order in case ofsagseso is not an '
eligible assessee' as per the Id AO himself, isibddw and hence,
final assessment order is barred by limitation,ceerdeserves to be

guashed.

Submission of Ld. ASG on behalf of AO: -

52.

On behalf of the department, Id. Additional SobcitGeneral Shri
Arvind Kamat submitted ground wise submission. ks® aeferred to
written submissions made earlier and placed higewrinote. He first

referred to his written note placed on record of®2#£2025 as under :-
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Facts of the case in Brief: -
It is respectfully submitted that in the return of income, the assessee
declared his residential status as a “non-resident” and claimed refund
of ¥136,15,32,200/- against taxes deducted at source on income
arising in India. The case was selected for scrutiny under CASS and
was initially assigned to the Faceless Assessment Unit. In view of the
assessee’s claim of non-resident status, the case was transferred to
the Assessing Officer having jurisdiction over international taxation.
The subsequent assessment proceedings were thereafter carried out

by the said jurisdictional Assessing Officer in accordance with law.

During the course of assessment proceedings, the assessee
contended that he qualified as a hon-resident under Explanation 1(b)
to section 6(1)(c) of the Income-tax Act, 1961 (“the Act"), on the
ground that he is a citizen of India visiting the country. In the
alternative, the assessee further sought to claim the benefit of
Explanation 1(a) to section 6(1)(c) by asserting that he had left India
for the purpose of employment abroad. The assessee also submitted

that his stay in India during the relevant previous year was 141 days.

The factual position, however, clearly establishes that the assessee
stayed in India for more than 365 days in the preceding four previous

years and also for 141 days during the relevant previous vyear
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Accordingly, in terms of the main provision of section 6{1){c) of the

Act, the assessee satisfies both the statutory conditions, namely

(i) Stay of 365 days or more in the four preceding previous years,

and

(i) Stay of 60 days or more during the relevant previous year.
Hence, the assessee is squarely a “resident” for the year under

consideration.

it is further submitted that the benefit of Explanation 1(a) and
Explanation 1(b) to section 6(1)(c) is not automatic and is confined
only to those individuals who strictly satisfy the specific conditions
stipulated therein. The assessee has failed to establish that he falls
within the ambit of either of the said Explanations. Therefore, his

reliance on the same is misplaced and devoid of merit,

Submissions of the Respondent (Revenue) in Brief are as Under.

il

It is respectfully submitted that the Revenue does not dispute the
non-applicability of Section 6(1)(a) of the Income-tax Act, 1961 (“the
Act”) in the present case, in as much as the assessee admittedly
remained in India for only 141 days during the relevant financial year
2019-20, which falls short of the 182-day threshold prescribed under
that clause.

However, the Revenue emphatically asserts that the provisions of
Section 6(1)(c) of the Act are squarely attracted in the present case.
The assessee remained in India for 141 days during FY 2019-20,
thereby exceeding the threshold of 60 days expressly stipulated
under the said clause. Further, his stay in India during the four
immediately preceding previous years (FYs 2015-16 to 2018-19)
aggregates to more than 365 days, thereby fulfilling the second limb
of the statutory test under Section 6(1)(c).

In addition, the Revenue s'ubmits that the assessee has consistently

remained in India for more than 182 days in each of the preceding
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nine previous years, thereby evidencing a pattern of continuous,
prolonged, and sustained presence in India. This factual matrix
not only satisfies the basic conditions under Section 6(1)(c) but also
squarely attracts the additional conditions under Section 6(6) of the
Act, rendering the assessee a Resident and Ordinarily Resident (ROR)
in India.

It is respectfully contended that a plain and harmonious reading of
Section 6(1)(c)—even without recourse to the Explanations appended
thereto—unambiguously establishes the residential status of the
assessee as “Resident” for the relevant assessment year. The
statutory requirements under the main provision stand fulfilled on the
admitted facts.

Without prejudice, should the assessee seek to rely upon the benefit
of Explanation 1 to Section 6(1), the burden of proof squarely lies
upon him to establish, with cogent, credible, and verifiable evidence,
that the strict conditions contemplated therein are satisfied, It is a
settled principle of law that an Explanation to a statutory provision is
in the nature of an exception or clarification, and cannot be
mechanically invoked to dilute, override, or nullify the express
mandate of the main provision, unless the assessee establishes a
clear factual foundation.

Determination_of the Residential Status of the Appellant under
Section 6{1){c) read with Explanation 1(b) of the Income-tax Act,

1961
6.

The assessee has sought to invoke the provisions of Explanation
1(b) to Section 6(1)(c) of the Income-tax Act, 1961 (“the Act").
However, the assessee does not satisfy the conditions stipulated
therein to avail the benefit of the said Explanation. This issue has
been exhaustively examined and discussed in the assessment

order, wherein detailed reasons have been provided regarding why
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and how this Explanation was originally introduced in the statute

specifically in the context of Non-Resident Indians (NRIs).

it is pertinent to note that an Explanation to Section 6(1) of the Act
was first introduced vide Finance Act, 1978, providing relaxation to
Indian citizens rendering services outside India to remain in India on
leave or vacation for 89 days in a previous year without becoming a
resident under Section 6(1){(c). This provision was subsequently
modified, and Explanation 1(b) was inserted by the Finance Act,
1982, introducing further relaxations to the residence test under
Section 6(1)(c).

The legislative intent has been reiterated in subsequent clarifications,
notably through the Direct Tax Laws (Second Amendment) Act,
1989, read with CBDT Circular No. 554, dated 13-2-1990, issued
under the heading ‘Liberalisation of the criterion for
determining the residential status in the case of Non-Resident
Indians.” The heading itself is unambiguous that these relaxations
were meant exclusively for NRIs, enabling them to spend longer
durations in India without losing their non-resident status, and not
for individuals who were residents of India until the

immediately preceding year.

The legislative intent underlying Explanation 1{b) was further clarified
by the Finance Act, 1994, as explained in CBDT Circular No. 684,
dated 10-6-1994. Para 19.1 of the Circular explicitly records that
the period of 60 days under Section 6{1)(c) was enhanced to 150

days “in the case of a non-resident, i.e., a citizen of India ora

person of Indian origin, who, being outside India, comes on a
visit to India.” This clarification makes it abundantly clear that the
relaxation under Explanation 1(b) was intended exclusively for
non-residents—citizens of India or persons of Indian origin settled

abroad, who occasionally visit India.

Accordingly, the assessee’s reliance on Explanation 1(b) is wholly
misplaced. A combined reading of Circulars 346 (1982), 554
(1990), and 684 (1994) leaves ho ambiguity. The provision was
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With respect to ground No. 6 he submitted thatifiseie of notice
under section 143 (2) issued by the National Faselkssessment
Centre is in order as held by the honourable sijuglge of Karnataka
High Court in case of Adarsh Private Limited whistalso confirmed
by the learned authorised representative and threrefio further

arguments are required.

On Ground No 7, on the issue of the assessee iy ba eligible
assessee, he referred to the provisions of settid of the Act and
submitted that the draft assessment order is redjior be framed "in
the first instance" and therefore as the assesseelaimed himself to
be a non-resident Indian, the learned assessfiggiois duty-bound
to pass a draft assessment order first. He sulthatghe claim of the
assessee is that he is a non-resident assessdleecagidre when the
learned assessing officer is passing the assessymst, he has to
consider this 'at the first instance' and then plassdraft assessment

order first. He submits that whatever is the disete made by the
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learned assessing officer in his return of incomenandatory to be
considered by the assessing officer and thereferéha assessee
himself has claimed his return of income showing status as "non-
resident,", there is no infirmity in the draft orgessed by the learned
AO. He further submitted that all the cases shownthe learned
authorised representative are pertaining to theastea pricing
assessment and therefore they do not apply todtts bf the case.
With respect to the decision of the honourable Baynbligh Court
decision in case of Aldrin Alberto Araujo Soares. Beputy
Commissioner of Income-tax [2024] 162 taxmann.cor86 1
(Bombay)/[2025] 482 ITR 257 (Bombay)[04-03-2024ljed upon by
the assessee, it was submitted that the judgetasrdd into on its
particular facts which are mentioned in the ordethe honourable
Bombay High Court. The facts in case of this assesse quite
distinguishable and therefore all these decisiansat apply.

He further submitted that if the learned assessifiger had not
passed the draft assessment order in the instaet loat if final
assessment order would have been passed, aneriblathe assessee
succeeds before the higher forum that his statimsois-resident"”, then
the assessee would say that the learned asse$sosy should have
passed the draft assessment order first. Theréfersubmission was
that 'at the first instance' the provisions itsals that in case of an
eligible assessee, draft assessment order shoutddesn passed. He
submits that the assessee cannot claim that iretusn of income he

IS a non-resident and for the purpose of procedtithe assessment,
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he is claiming that the procedure should have bmd#opted of a
resident not of a non-resident. He otherwise subnohithat that
decision of the honourable Bombay High Court onalservation
clearly shows that assessee cannot have both thiedswdhus he
submits that that ground No. 7 of the appeal ofteessee should falil

on this count itself.

On the issue of resident versus non-resident groimd? — 4 of the
appeal, the learned ASG specifically referredh® observation of
the learned assessing officer and specificallyedtathat for the
purpose of considering the residential status of thssessee,
provisions of section 6 of the Act are requirecbeéoconsidered. The
assessee does not fulfil condition of beingnisia for more than
182 days for that assessment year. But assessdgoisn India for
more than 365 days in four preceding years as agelhore than 60
days in the impugned year. Therefore, conditionghef residential

status to consider him as a 'resident in India' falfilled.

With respect to the provisions of Explanation 1, (¢ specifically
stated that all the circular cited by the assesk=gly shows that they
speaks about the non-resident and amendment wiittate and
relax the conditions of residential status for timen-residents. He

submits that when the provisions of the law enuedia by the
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circulars clearly shows that the Explanation agpbaly to the non-
resident, there is no reason to accept the fatptirase 'being outside
India" should be also applicable to the person whmot a non-
resident. He further referred to the various cmcutited by the
learned assessing officer such as circular No.d#éd 13 February
1990, circular No. 684 of 10 June 1994. Thus herstiéd that the
explanation submitted by the assessee that abawsecl(b) applies

only to a non-resident is devoid of any merit.

In a distinct argument, the Id ASG submitted tiet iId AO has also
stated that shifting of the residence of the assedsom India to
Singapore is just to avoid taxes. He specificadtierred to the fact of
the case, and page No. 104 of the paper book wharabtice under
section 142 (1) of the Income Tax Act was placeel sHbmits that the
assessee was asked by paragraph No. 1 to giveadedenote on
purpose of his visit or stay in Singapore and fertthe learned
assessing officer in paragraph No. 2 referredhéoDirect Tax Code
and stated that the stay of the assessee in Sirgggmoassessment
year 2020 — 21 leading to he being treated as ardaxlent of
Singapore for the concerned assessment year orosaleares, the
provisions of general anti-avoidance rules are iagple. Therefore,
the whole exercise of the assessee of siftingdsisience to Singapore
conseqguent to the sale of shares was alleged bigdiheed assessing
officer to be an anti-avoidance of tax Step. Hehter referred to the
reply of the assessee at page No. 7 dated 14 \N2&2h wherein the

assessee did not give the complete detail but $oaghadjournment.
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He further referred to page No. 186 of the subrorssif the assessee
dated 16 March 2022 wherein on page No. 187 thesass replied
that "the assessee has left India for the purpdsdaking up
employment as chief executive officer of X to 1@€¢hnologies pte
Ltd (previously known as B2B consulting PT Ltd) acommenced
work in Singapore with effect from 22 February 20A9copy of the
employment letter as well as letter to the Ministly Manpower
confirming his date of joining the company is eseld as annexure
4A and 4B respectively. The employment pass thdtdegen issued to
the assessee by the Ministry of Manpower, Singajpotieis regard is
enclosed as annexure 5. As co-founder and prinsipaieholder of X
to 10 X, the assessee has continued to adviselade ¥ to 10 X till
date. The assessee spouse and his two minor chiltieved to
Singapore to take up residence with the assessklarich 2019. On
12 September 2019, the assessee took up the raleieifexecutive
officer of Three State Capital Advisors PTE Ltd ¢ipore,
(previously known as B2B Advisors Pte Ltd.), preaBerenamed to
Three State advisors Pte Ltd. As chief executifieay the assessee
Is responsible for the management and conducteobtisiness of the
company. A copy of the employment letter is endioses annexure 6
and copy of the employment pass that had beenddsuthe assessee
by the Ministry of Manpower, Singapore is enclosasdannexure 7".
The learned ASG further took us to page No. 19tefpaper book
which is a letter written by B2B Consulting Privdtenited on 17

February 2019 to the assessee wherein employment atawill" and
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further the services can be terminated by givirggttitee months prior
notice. He further referred to page No. 20 forhe paper book which
Is an executive agreement executed on 28 Augu$t Bétiveen Three
State Capital Advisors Private Limited and the ssse. He further
referred to page No. 374 being notice under seditih(1) issued by
the learned assessing officer on 15 September @®22ein the issue
of residential status was once again raised byaskessing officer. He
referred to the reply of the assessee dated 1®®bptr 2022 placed
at page No. 377 of the paper book and also refetoedactual
background of the assessee as mentioned at pag8&78oof the
paper book. On the basis of the above explanatioe,referred to
page No. 439 of the paper book which is a certéiceonfirming
incorporation of a company issued by accounting aondporate
regulatory authority of Singapore wherein ThreeeStadvisors PTE
Ltd was formerly known as BTB Advisors Private Lied with effect
from 12 April 2019. He submitted that the executizgreement
between Three State Advisors Private Limited waecated with the
assessee only on 20 August 2019 and therefore d@sabrdate, the
Three State Capital Advisors PTE Ltd was not atiralexistence
which has come into existence only on 2 Septemb&®.2He further
referred to the page No. 456 of the paper book lwiica new work
pass card issued by controller of work passes, &pmig on 16
September 2019 in the name of employer BTB Advisirk Ltd. He
submits that when already there is a name chantpeeffect from 2
September 2019, how the work pass was issueckindme of BTB
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Advisors Private Limited on 16 September 2019. ti¢her referred
to page No. 703 of the paper book which is a nosseed by the
learned assessing officer on 21 September 2022ewhdre learned
assessing officer as per paragraph No. 8 cleakgdathe assessee to
show his residential status as per The Double T@xakvoidance
Agreement also holding that the learned assesdfiogiohas already
held that the assessee is resident as per pravisiosection 6 (1) (C)
of the Act. He further referred to reply of the essee placed at page
No. 709 of the paper book and referring to page ™. of the paper
book submitted that assessee has a permanent horeia as
already stated by the learned assessing officerfukleer referred to
page No. 1036 which is a resignation letter isdoyedhe assessee to
the board of directors of X to 10X PTE Ltd on Sptenber 2019
which is accepted and confirmed by Mr Sai Kiransknamurthy,
director of the above company. It was further statbat the
resignation letter is dated 5 September 2090, whé¢he resignation
was to be effective from 1 September 2019 waivihghe formal
notice period as per agreement. He further refeioethe screenshot
of X to 10 X website and referred to the observatd the AO that
this company did not have any substance in Singapor

He submits that the assessee has not produced xbeutiee
agreement of X to 10 X pte Ltd. Further at page NiB6 which is
the resignation letter of the assessee and sulmittat this
resignation letter was submitted to the companiimgapore when

the assessee was in India. Now the same is regigriatter has been
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accepted by a company in Singapore through ite@réVr Sai Kiran
Krishnamurthy on the same date. He further stdtatithe resignation
letter does not show any place from where the assédsas signed or
the date of acceptance by the employer. The leaA®@ further
stated that the above documents clearly shows theatexecutive
agreement entered on 20 August 2019 with Threes Stapitals PTe
Ltd when the above company was came into existemtg on 2
September 2090 could have been entered into. $ulsnitted that
assessee has left India in February 2019 whick fallthe financial
year 2018 — 19 which is not the relevant year &nclthe benefit. He
submitted that the relevant previous year is 20120—elevant to
assessment year 2020 — 21. He also submittednthaax to 10X Pte
Ltd, has the address of 80, Raffeles Place #32t0QB Plaza
Singapore 048624, he also referred to the appoirttiedter to the
assessee by BTB Consulting Private Limited pladeoiage No. 426
of the paper book which also shows the same addiidss same
address is also shown of Three State Capital AdviBdE Ltd. He
further submitted that assessee is a promoter mptbgee of all these

companies and also a major shareholder.

Based on the above documents, he submitted thaé tlecuments
have been created to show that assessee is a sidante only.
Therefore, it is apparent that all these documangscreated by the

assessee which is a colourable device to just pittateassessee is a
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non-resident for the impugned assessment yearubiaitted that all
these documents are not bona fide documents, batett to give the
assessee an evidence to show that his residemditals sis "non-
resident”. He submitted that So far as the cordarttiat it is open to
everyone to so arrange his affairs as to reducérat of taxation to
the minimum, was concerned, the tax planning mayelg&imate
provided it is within the framework of law. Cololta devices cannot
be part of tax planning and it is wrong to encoerag entertain the
belief that it is honourable to avoid the paymehtiag by restoring to
dubious methods. It is the obligation of everyzeaiti to pay the taxes
honestly without resorting to subterfuges. Courésreow concerning
themselves not merely with the genuineness ofrsaeion, but with
the intended effect of it for fiscal purposes. Nea@an now get away
with a tax avoidance project with the mere statentbat there is
nothing illegal about it, and |d. ASG vehementlglied up on the
decision of Honourable supreme court in Mc DowellC&. Ltd. vs.
Commercial tax Officer [1985] 22 Taxman 11 (SC)§2P 154 ITR
148 (SC)/[1985] 47 CTR 126 (SC)[17-04-1985].

The learned Additional Solicitor General read distailed note which

IS as under:-
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REJOINDER OF THE LD SR. ADVOCATE ON BEHALF OF ASSESSEE

62.

The learned authorised representative vehementpposted the
contentions already raised. With respect to grolm [6] he
submitted that assessee has stated that thisisssogered in favour
of the revenue by the decision of the honourablen&aka High
Court but is pending before the division bench &nerefore the
assessee would like to contest the same. With cespehe issue of
the eligible assessee he submitted that if thesaggpofficer is of the
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view that assessee is a resident in India, he dhmtlhave passed the
draft assessment order but should have passedniieatsessment
order. The movement he has passed the draft assatssrder, he has
to understand the consequence of the same. He tsethrnthat the
Issue is squarely covered by the decision of theotmble Bombay
High Court in favour of the assessee. With respedhe residential
status he submitted that that the meaning to tihasph being outside
India' given by the revenue is totally absurd. Hbmsitted that if that
would have been the intention of the legislaturg&yauld have used a
simple phrase "who is a non-resident of India'tead of, 'being
outside India’. With reference to various circulegferred to by the
learned assessing officer it was submitted thaddlveere based on the
three presentation of non-resident Indians butdioas not mean that
it should not apply to anybody else who fulfils tleguirement of the
law. With respect to the challenge by the learndditeonal Solicitor
Gen stating that it is a colourable device and geranti-avoidance
rule can be made applicable, he submitted that satbe was issued
by the learned assessing officer for which theyreyds filed by the
assessee which is placed at page No. 189 of ther dagok and
therefore the assessing officer did not invoke gihavisions of the
general anti-avoidance rule. Now the revenue carfypiass that
provision which is existing in the statute and emat that same is
applicable. It was further stated that even theudes resolution panel
also does not indicate this issue so it is not ap@an for revenue to

say that the general anti-avoidance rule 10 B nagubdicable. It was
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further submitted that the argument of the revegoes beyond the
scope of the original proceedings and viabilitynatural justice and
deserves to be rejected in limine. It was furthdomsitted that in this
appellate stage, revenue is precluded from trangebieyond the scope
of the original assessment order which is the stlojatter of appeal.
Doing so would mean rewriting revising the assesgmeder which
Is permissible in any appellate proceedings. It fuaber stated that it
would amount to the invoking the backdoor entry révise the
assessment order instead of following the statugmgvisions of
section 263 of the Income Tax Act. The learned @ugkd
representative further relied upon the decisiontted honourable
Bombay High Court in CIT versus Bombay pipe trad@r894) 75
taxman 533 (Bom) wherein it has been held thatmegecannot be
allowed to sustain a ground in appeal which wasenéhe subject
matter of the show cause/assessment proceedingfurtder relied
upon the decision of the honourable Supreme Couwase of Warner
Hindustan Ltd versus collector of central excis89d) 113 ELT 24
(SC) wherein it has been held that the revenueataahthe appellate
stage, raise a new ground and alter the very bésiassification that
was never part of the original proceedings. He dithat the appellate
forum must confine itself to the case made andd#ecby the lower
authority, without permitting the respondent to gptan altogether

new case.

Further the learned authorised representative wasiewed as the

learned ASG filed a written submission on 31sOatober 2025 for
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the reason that by filing the written submissiothe assessee was
denied an opportunity to peruse and respond tesubenissions made
by the learned ASG, therefore, assessee was giva@p@ortunity of
hearing and to make any submission which he waki&ltb place on
record. Pursuant to that the assessee submittedaded rebuttal to
the written submission filed by the respondent dst3f October
2025 hy filing a detailed paper book on 12 Novenf2#25 wherein a
written submission of 24 pages was provided alortg the reliance

was placed on nine different judicial precedents.

The written submission placed by the assessee dil12025 is as

under:-
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65. During the course of hearing the assessee was dsksabmit the

summary of investment made by the assessee in hrdlaoutside
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India. Such statement was also given at page Noof2bhe above
compilation wherein the assessee was holding tia¢ itovestment in
India of 7,002,052,377 as on 31st of March 2020 and further
assessee is shown to have made an investmenteolridid as on 31st
of March 2020 of US$ 121,008,379 amounting t9,156,099,015.
This sum included a sum 0f7,461,697,525/— made by the assessee

has capital contribution to trust outside India.

Decision and Reasons

66.

67.

68.

69.

We have carefully considered the rival contentiord @erused the
orders of the learned lower authorities. We haveo atarefully

considered the several judicial precedents relpmhibefore us.

Ground No. 1 of the appeal is agreed by both timegsais general in
nature, no separate arguments were advanced, he@moe IS

dismissed.

Ground No. 2-4 of the appeal is with respect torésdential status
of the assessee as per provisions of the Incomeé\€axSection 6 of
the Income tax Act defines the Residential Statuambassessee. It

provides that :-
For the purposes of this Act,-

(1) Anindividual is said to be resident in Indiaany previous year,
if he-

(@) isinIndia in that year for a period or pesamounting in all to
one hundred and eighty-two days or more ; or
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(c) bhaving within the four years preceding thaetaiybeen in India
for a period or periods amounting in all to threm+{ured and sixty-five
days or more, is in India for a period or periodsoanting in all to
sixty days or more in that year.

[Explanation 1.]-In the case of an individual,-

(@) being a citizen of India, who leaves India iy grevious year
[as a member of the crew of an Indian ship as ddfin clause (18) of
section 3 of the Merchant Shipping Act, 1958 (441858), or] for the

purposes of employment outside India, the provsiohsub-clause (c)
shall apply in relation to that year as if for therds “sixty days”,

occurring therein, the words “one hundred and gighvb days” had

been substituted ;

(b) being a citizen of India, or a person of Imd@igin within the

meaning of Explanation to clause (e) of sectionQ,1#&ho, being

outside India, comes on a visit to India in anyvpas year, the
provisions of sub-clause (c) shall apply in retatto that year as if for
the words “sixty days”, occurring therein, the wefne hundred and
[eighty-two] days” had been substituted.

The controversy in these grounds is with respedhé&issues that
whether assessee is non Resident as per thsiprevof section 6
of the Act. It is an undisputed fact that in FY 260 , assessee
stayed in India for 141 days. Therefore accordmgection 6(1)(a)

assessee does not cross threshold of 182 days.

According to provision of section 6 (1) (c) of tiAet , if having

within the four years preceding that year beemdfid for a period or
periods amounting in all to 365 days or more, isnishia for a period
or periods amounting in all to 60 days or morehattyear. Thus ,
both the cumulative considering of stay in fourgading years and
also of stay in the relevant financial year needbd satisfied to hold

the assessee as resident in India.
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The assessee has stayed in India for precedimyéaus as under :-

FY AY Number of days st
201t-16 201¢-17 31€

201¢-17 201718 32€

201718 201¢-19 32t

201¢-19 201¢-20 26€

Total 1237 days

Thus assessee has stayed for more than 365 [dE33Yin preceding
four years, the first threshold of section 6 (&) (s met .

The second threshold is of 60 days or more inrtipeigned financial
year, for which assessee has stayed for more tharddys in India.
Therefore it also crosses the second thresholdsé#bisfaction of
section 6 (1) (c) of the Act.

However the assessee submits that he has goneleolislia for

employment, he should be treated as person 'beitside India' and
therefore the time limit of second limb of secti®r{1l) (c) should be
considered of 182 days instead of 60 days by imgExplanation 1
(b) of the Act. The claim of the revenue is thalause applies only in
case of the person who are already ' non-residemt' not to the

assessee who was a resident in immediately preggdar.

Explanation 1(b) to section 6(1)(c) provides forcancession for
Indian citizens or persons of Indian origin whojnigeoutside India,
come on a visit to India in any previous year. uchs cases, the
prescribed period of 60 days in India to be consdea resident under
clause (1)(c) is relaxed to 182 days. The objectahind this
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relaxation is to enable non-resident Indians whovehanade
investments in India and who find it necessaryistt india frequently
and stay here for the proper supervision and cbmfo their

investments to retain their status as non-resident.
CIRCULAR NO. 684, DATED 10-06-1994 provides that:-

FINANCE ACT, 1994

Extending the period of stay in India in the cabaan-resident Indians
without their losing the non-resident status

19. Under the provisions of clause (1) of sectioaf @he Income-tax
Act, an individual is said to be resident in Indhaany previous year, if
he has been in India during that year,— (i) forexiqu or periods
amounting to one hundred and eighty-two days oremor (ii) for a
period or periods amounting to sixty days or mord has also been in
India within the preceding four years for a peraydperiods amounting
to three hundred and sixty-five days or more. Havethe period of
sixty days was increased to one hundred and fitysdn the case of a
non-resident Indian, i.e., a citizen of India gpexson of Indian origin
within the meaning of the Explanation to clauseafe$ection 115C of
the Act, who, being outside India, comes on a \eitndia. The said
Explanation provides that a person shall be deetoelde of Indian
origin if he, or either of his parents or any of lgrandparents, was
born in undivided India.”

Honourable Bombay High court has considered thmeetswhether
clause (b) to Explanation [1] will apply to whom iRrincipal
Commissioner of Income-tax vs. Binod Kumar Singlo12] 107
taxmann.com 27 (Bombay)/[2019] 264 Taxman 335 (Bayy2020]
423 ITR 175 (Bombay)[22-04-2019]

5.In plain terms, by virtue of Section 6(1) of thetAan individual

would be said to be a resident in India if he §aBsthe requirement
contained in clausea) or clause ¢). Requirement of clausa)(is that
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the person should have been in India during thevegit previous year
for a period not less than 182 days. Clawgewould require that he
was within the country for not less than 365 daydaur preceding
years and has been in India for 60 days or mordencurrent year.
This requirement of 60 days would be substituted 89 days if he is
an Indian citizen or a person of Indian origin dwad come on a visit to
India.

6.In the background of such provision, the Tribunal raaterial on
record came to factual finding that the assesseeinvindia during the
previous year relevant to the assessment yearastign for 173 days.
This factual finding is unassailable. In that viewthe matter, clause
(a) of Section 6(1) would not apply. It is true thatabsence of clause
(b) of Explanationl below Section 6(1) of the Act, the assessee avoul
have fulfilled the requirements of claus® ¢f Section 6(1). However,
as per the explanation, if the assessee comesvisitan India, the
requirement of stay in India in the previous yeauld be 182 days
and not 60 days as contained in clause If is, in this respect, the
Tribunal had taken a note of relevant facts moreutely. Such facts
were that the assessee who was born in India iryeae 1960, after
completing his higher education went to Soviet Wnior further
education in engineering. From 1978 to 1984, heysated his Masters
in Engineering in Radio Technology. He also didtggraduation in
Russian language. From 1984 to 1986, he had wonkettading
pharma company in USSR. From the year 1986-1987ditdehis
business management from Sweden. He again workes tiading
pharma company. Between 1989 to 1995, he had wadrkégkraine
after which he set up his own business in pharntaausector
primarily in Russia, Ukraine and CIS countries fanich purpose he
had set up a trading house at Ukraine. He had emjummovable
property in Ukraine in 1995 and 1997. The assessekpermanent
resident status in Ukraine till 2002. After thabrad with his family, he
shifted to England but continued his business @selin Ukraine,
Russia and CIS Countries. The assessee had acquiopédrties in
Ukraine but continued his business interest aseearl

7. These facts would demonstrate that the assessemilgaated to a
foreign country where he had set up his businessast. He pursued
his higher education abroad, engaged himself irouar business
activities and continued to live there with his femHis whatever
travels to India, would be in the nature of visitg)less contrary
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brought on record. We do not find that the Tribuntderefore,
committed any error."

In Additional Director of Income-tax vs. Sudhir @rdhrie [2017] 88
taxmann.com 570 (Delhi - Trib.)/[2017] 55 ITR(T) 68Delhi -
Trib.)[06-03-2017] it is held that -

4. Refuting the above arguments, the learned auttbrigpresentative
placed support on the reasoning given by the leb@wnmissioner of
Income-tax (Appeals) in the impugned order. It iiasher submitted
by the learned authorised representative that dutite course of
assessment, a detailed factual note was submityethdr assessee
substantiating his claim of "being outside Indili"was submitted by
the learned authorised representative that posmieidical treatment,
the assessee had decided to relocate his entinby fantside India in
the year 2000 and since then they have been stayitige UAE and
the UK on a residency visa/highly skilled visa. Tiearned authorised
representative also filed before us copies of assest orders passed
by the Income-tax Department in case of the assefse earlier
assessment years wherein the tax residency sththe @ssessee has
been assessed as that of a "non-resident”. It wésef submitted by
the learned authorised representative that thesooniof clause (b) to
section 6(1) by the Finance Act, 1982 with effecn April 1, 1983
and the legislative intention of amendments madsetdion 6 by the
Finance Act, 1990 (reported in CBDT Circular No. 8&ted 13th
February 1990) and by the Finance Act, 1994 (repoih CBDT
Circular No. 684 dated June 10, 1994 ([1994] 20RB (&t.) 8)) clearly
negates the suppositions of the Assessing Officaking
economic/legal relationship of an assessee withalad a relevant
criteria for determination of his tax residencytssa The learned
authorised representative submitted that Explanatido section 6(1)
has two limbs. It was submitted that requirement'l#ing outside
India" as per Explanation (b) has to be seen int hgith the intention
of leaving India which as per clause (a) of Exptaoral would be
"employment” outside India. It was submitted thlaé tcourts have
unanimously held that "employment” in clause (a)Bxplanation 1
also includes "self-employment”. It was submittedttin the year of
leaving India for "employment" or "self-employmemtause (a) would
be applicable and for subsequent years clause dbldvwe applicable.
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It was submitted that in the instant case conditbrclause (a) got
satisfied when the assessee decided to relocatarily outside India
and took self-employment there. It was submitteat the Department
has been accepting that the assessee was "besigeolnidia” and the
residency status of the assessee has been assssHet of a "non-
resident” by the Assessing Officer in the assessyears 2003-04 and
2004-05. The learned authorised representative rased upon the
decision of co-ordinate Bench of the Income-tax él[gte Tribunal in
the case oburesh Nanda. Asstt. CIT[2012] 23 taxmann.com 386/53
SOT 322 (Delhi)n support of his submission that the sole relévest
for determination of residency status is the nunddedlays criteria. It
was submitted by the learned authorised represemtahat this
decision had been wupheld by the jurisdictional HidgPourt

in CIT v. Suresh Nand&013] 35 taxmann.com 199/216 Taxman
185/352 ITR 611 (Delhi)The learned authorised representative also
relied upon the decision of co-ordinate Bench ie ttase oK.
Sambasiva Raw. ITO [2014] 42 taxmann.com 115/62 SOT 167(Hyd. -
Trib.). About the decisions relied upon by the learneth@assioner of
Income-tax (Departmental representative) it wasrstibd that these
cases were distinguishable on facts and per cgrétgport the case of
the assessee.

5. In rejoinder, the learned Commissioner of Incomre{Departmental

representative) submitted that the decision of Sufdanda (supra) is
factually distinguishable. As regards the statughef assessee being
assessed as a "non-resident” in earlier years oy éx Department it

was submitted by the learned Commissioner of Inctane

(Departmental representative) that the principferes judicata are not

applicable to Income-tax proceedings.

6. We have carefully considered the rival submissiand have also
perused the material available on record. Sinceamgecalled upon to
determine the tax residency status of the abovesasss, it would be
relevant, first, to note the provisions of sectinvhich are as under :

"6. For the purposes of this Act,—

(1) An individual is said to be resident in Indraany previous year, if
he—

(@) is in India in that year for a period or perica®ounting in all to
one hundred and eighty-two days or more ; or . ..
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(c) having within the four years preceding that yeeen in India for a
period or periods amounting in all to three hundsed sixty five days
or more, is in India for a period or periods amamtin all to sixty
days or more in that year.

Explanation.-In the case of an individual,—

(@) being a citizen of India, who leaves India in
any previous year as a member of the crew
of an Indian ship as defined in clause (18) of
section 3 of the Merchant Shipping Act,
1958 (44 of 1958), or for the purposes of
employment outside India, the provisions of
sub-clause (c) shall apply in relation to that
year as if for the words 'sixty days',
occurring therein, the words 'one hundred
and eighty-two days' had been substituted ;

(b) being a citizen of India, or a person of Indian
origin within the meaning of Explanation to
clause (e) of section 115C, who, being
outside India, comes on a visit to India in
any previous year, the provisions of sub-
clause (c) shall apply in relation to that year
as if for the words 'sixty days’, occurring
therein, the words 'one hundred and eighty-
two days' had been substituted.”

6.1The learned Commissioner of Income-tax (Departalent
representative) has vehemently supported the ch&epartment in
which while determining the residential status, mweeightage has
been given to economic and legal relationship ofageessee with
India. We do not find any merit in this contenti&rovisions of section
6 earlier provided that an individual would be aident of India if he
maintained for himself a dwelling place in Indid€Be provisions have
undergone several amendments and the legislatteation is in fact
encouraging "non-residents” to maintain investmamtdia and still
not losing the status of a "non-resident”. In ti@gard it would first be
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relevant to note the provisions under the 1922 vbich were in
section 4A and provided for as under :

"4A. Residence in the taxable territories.-For plepose of this Act—

(&) any individual is resident in the taxable temigs in any year if

he—

(i)

(i)

(iif)

(iv)

is in the taxable territories in that year for a
period amounting in all to one hundred and
eighty-two days or more ; or

maintains or has maintained for him a
dwelling place in the taxable territories for a
period or periods amounting in all to one
hundred and eighty-two days or more in
that year, and is in the taxable territories for
any time in that year ; or

having within the four years preceding that
year been in the taxable territories for a
period of, or for periods amounting in all to

three hundred and sixty-five days or more is
in the taxable territories for any time in that

year otherwise than on an occasional or
casual visit ; or

is in the taxable territories for any time in
that year and the Income-tax Officer (now
Assessing Officer) is satisfied that such
individual having arrived in the taxable
territories during that year is likely to
remain in the taxable territories for not less
than three years from the date of his arrival
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6.2 Criteria of judging residential status on basis afwelling house in
India was also retained in 1961 Act. In this regaledise (b) of section
6(1) provided for as under :

"(b) maintains or causes to be maintained for him ellivg place in

India for a period or periods amounting in all tneohundred and
eighty-two days or more in that year and has beelmdia for thirty

days or more in that year ; or"

6.3 However, thereafter, the Finance Act, 1982 omittkdise (b) of
section 6(1) and the legislative intention is staby Board Circular
No. 346 dated June 30, 1982 reported in [1982]IT83(St.) 10, 15 as
under :

"Relaxation of tests of 'residence’ in India—Sattd

7.1Under the existing provisions, an individual isdseo be 'resident
in India in any year, if-

(@ he is in India in that year for a period or
periods amounting in all to 182 days or more
; or

(b) he maintains or causes to be maintained for

him a dwelling place in India for a period or
periods amounting in all to 182 days or more
in that year and has been in India for 30 days
or more in that year ; or

(© Having within the four years preceding that
year been in India for a period or periods
amounting in all to 365 days or more, is in
India for a period or periods amounting in all
to 60 days or more in that year.

7.21In the case of an Indian citizen who is rendersggvice outside
India, and who is on leave or vacation in India geriod of 30 days
and 60 days referred to in (b) and (c) above isnas 90 days.
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7.3With a view to avoiding hardship in the case ofliam citizens,
who are employed or engaged in other avocationsidritindia, the
Finance Act has made the following modifications tire tests of
residence in India :—

(1) The provision relating to maintenance of a
dwelling place coupled with stay in India of
30 days or more referred to in (b) above has
been omitted.

(i) In the case of Indian citizens who come on
a visit to India, the period of '60 days or
more' referred to in (c) above will be raised
to '90 days or more'.

(i) Where an individual who is a citizen of
India leaves India in any year for the
purposes of employment outside India, he
will not be treated as resident in India in
that year unless he has been in India in that
year for 182 days or more. The effect of this
amendment will be that the test of residence
in (c) above will stand modified to that
extent in such cases."

7.4 Further relaxation in law came by the Finance A&90 and the
Finance Act, 1994 where in the period of 90 days imareased to 150
days and then from 150 days to 182 days. The &gisl intention

behind this is provided for by CBDT Circular No.468ated June 10,
1994 reported in [1994] 208 ITR (St.) 8, 21 as unde

"Extending the period of stay in India in the casfenon-resident
Indians without their losing the non-resident statu

19. Under the provisions of clause (1) of sectioaf @he Income-tax
Act, an individual is said to be resident in Inthaany previous year, if
he has been in India during that year,—
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() For a period or periods amounting to one
hundred and eighty-two days or more, or

(i) For a period or periods amounting to sixty
days or more and has also been in India
within the preceding four years for a period
or periods amounting to three hundred and
sixty-five days or more.

However, the period of sixty days was increasedrte hundred and
fifty days in the case of a non-resident Indiaa,, ia citizen of India or
a person of Indian origin within the meaning of tBegplanation to
clause (e) of section 115C of the Act, who, beintsle India, comes
on a visit to India. The said Explanation providest a person shall be
deemed to be of Indian origin if he, or either &f jparents or any of his
grandparents, was born in undivided India.

19.2 Suggestions had been received to the effattttie aforesaid
period of one hundred and fifty days should be eased to one
hundred and eighty-two days. This is because timeresident Indians
who have made investments in India, find it neagssa visit India

frequently and stay here for the proper supervisiot control of their
investments. The Finance Act therefore, has ameol@ede (b) of the
Explanation to section 6(1)(c) of the Income-taxt,Ac order to extend
the period of stay in India in the case of the edard individuals from
one hundred and fifty days to one hundred and wigtd days, for
being treated as resident in India, in the previgear in which they
visit India. Thus, such non-resident Indians wondd lose their 'non-
resident’ status if their stay in India, duringithasits, is up to one
hundred and eighty-one days in a previous year."

7.5The above changes in law clearly support the obsssessee. The
statute has provided repetitive relaxations to resmdents of the Indian
origin by providing them relaxation for stay in lador proper control

and supervision of their investments and still losing the status of
"non-resident”. Under the circumstances it is diffi to appreciate the
arguments of the learned Commissioner of Income{epartmental

representative) as noted above.
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Thus in the above case also the coordinate bershntexrpreted the
word 'being outside India' for non-residents onf/ assessee was
residing abroad and came to India claiming extengf time line
from 60 days to 182 days.

Subsequent amendment in clause (b) of Explanat@lsd shows that
it is enacted to counter instances where indivelwdio actually carry
out substantial economic activities from India ngagheir period of
stay in India_to remain a non-resident in perpgtand not be

required to declare their global income in IndidheTamendment
restricts the relaxation in clause (b) in Explaomatil. This, it is not
obviating the difficulty of ' Non-resident' but tastions to their non-
residential status. This also shows that clauseof{ligxplanation [1]

applies only to non-residents.

Thus , we hold that |d AO and Ld DRP has correbtd that period
of stay cannot be extended to 182 days insteaéOoflays for
deciding the residential status of the assess@erassecond limb of
section 6 (1) (c) of the Act by virtue of Explaiat 1 (b) of the Act.

Coming to the second argument that clause [dqflanation [1]
applies, we find that Explanation 1(a) provides $oibstituting the
period of stay in India for 60 days in section §1py 182 days if the
assessee, being a citizen of India, leaves Indanynprevious year as
a member of the crew of an Indian ship or for theppses of
employment outside India. The relaxation in Exptemal(a) applies

to the previous year in which the assessee, beicgzan of India,
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leaves India. The facts clearly shows that aseekst India in FY
2018-19 , on February 2019 for employment withaX 10 X Pte
Limited. Therefore as the assessee has not leifa indthis financial
year i.e. FY 2019-20, this clause as such doesappty for the

Impugned Assessment year.

Argument of the assessee that either the clauser(&£lause (b)
should apply to the assessee is fallacious forg¢hson that assessee
has not left India in FY 2019-20 but in FY 18-19 dause (a) does
not apply for this year and further as already sldis that clause (b)
applies only to non-residents and not person lgsessee who is a

resident.

Assessee has also argued that as assessee hasd@ogn X to 10 X
PTE limited and then went to Singapore for employtneith Three
State capital Advisors PTE Limited in F Y 2019-2@; should get the
benefit of the extended periods as per clause f(&Explanation [1].
Reason being that he is a citizen of India, legvindia for the
Purposes of employment with Three State capitaligady PTE Ltd.
We find that this argument is contrary to the otlseand of the
assessee. Clause (a) applies when a citizen & ledves the country
for the purposes of employment outside India. Ict,féhe assessee
was already employed in Singapore when he visitedial He
resigned from India from his employment with X t@ X PTE
Limited and then once again sought an employmetiit Wiree State

capital Advisory PTE Limited. Thus  when he catodndia from
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Singapore, he was already employed by X to 10 X Bihfited. We
also record the fact that assessee was employedrlypkart private
Limited and he resigned from that service on 13dvéinber, 2018
[page No 196 of the paper book]. On 17/2/2019 ehtered in to
employment contract with BTB Consulting Privateited [ page no
197 of the paper book] , on 10/4/2019 , DirectorXofto 10 X
Technologies PTE Itd confirms that assessee is mgnkith them as
Chief Executive Officer [ page no 201 of paper hodius assessee
left India for the purposes of employment as CHEirécutive officer
of X to X Technologies PTe Limited on 22/09/201Rdra no 7.6 of
the paper book page no 379] Thus, he left Inolismployment in F
Y 2018-19 and not in FY 2019-20. Thus, his claimulgdoe proper if
the AY involved is 2019-20 as he left India foretlpurposes of
employment in that AY. However , the facts furtlggres in para no
7.8 of his submission [ page no 379 of the pap@kpo, assessee
submits that :-

" 7.8 The assessee spouse and children also mov&hgapore in
March 2019. The assessee submits that he contittuesside in
Singapore with his family till date. The assessedigdren attend
school in Singapore. The assessee spouse hasrbeemployment in
Singapore. The assessee and his spouse of applieanfl granted
permanent resident status in Singapore.

7.9 The assessee submits that he has been residBiggapore since
February 2019 till date. He only comes on briefitsigo India for
business and personal purposes.”

Above submission made by the assessee itself stimiv$ie is not a

person who is leaving India for employment but Beresiding in
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Singaporecomes on brief visit to Indidf the stand of the assessee is

accepted that for this assessment year [ AY Z12(Q- also the
assessee should get a benefit of extended timedpefi 182 days
instead of 60 days as per the second limb of se&i@l) ( c ) of the
Act than every person who visits India will get Buan extension of
period every year. The provision applies onlylte person who are
leaving India and not visiting India. That is neitithe intention nor
the spirit of the provisions. Therefore he doesqalify even for the
relaxation provided under Explanation 1 (a) of mect (1) (c) of the
Act.

It is not in dispute between the parties and batrelconfirmed that it
Is well settled that in construing fiscal statutles principle of literal
construction is paramount. Nothing can be read imtoimplied

beyond the plain meaning of the words used. We aidgee with the
above submission of both the parties and we havestaged the
provisions of section 6 for the purpose of decidthg residential
status of the assessee giving literal construdbathe provisions. We
accept the attempt of neither the revenue or asse$s read
something more what has been legislated.

Therefore, on the basis of the above submissionfiadthgs of the
fact we hold that assessee has been in India fog than 60 days and
satisfied the residential test of provisions ofteec6 (1) (c) of the
Act and is not entitled to the relaxation in theripé of stay as

envisaged under clause (a) or (b) to Explanation 1.
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Accordingly we dismiss ground No. 2 — 4 of the apef the

assessee.

Ground No. 5 is with respect to the argument ofabgessee that he
satisfies the criteria to be considered as a rasioleSingapore as per
Article 4 of the India Singapore Double Taxation ofdance
Agreement which has not been appreciated by thenddadispute
resolution panel and the learned assessing offidey erroneously
held that assessee is a resident of India evempircation of Article

4 of The Double Taxation Avoidance Agreement.

According to the provisions of Article 4 (2) whdree individual is a
resident of both the States i.e. India and Singagben, his title shall
be determined as follows:-

(@) he shall be deemed to be a resident of te atal which he has a
permanent home available to him, if he has a peemahome
available to him in both states, he shall be deeinédxd a resident
of the state with which his personal and econoralations are
closer (centre of vital interest),

(b) if the state in which he has his centre ¢élvinterests cannot be
determined, or if he has not a permanent homeataito him in
either state, he shall be deemed to be a residethteostate in
which he has an habitual abode

(c) if he has an habitual abode in both statas aeither of them, he
shall be deemed to be a resident of the state achwihe is a
national

(d) if he is a national of both states or of neittof them, the
competent authorities of the contracting State Iskeltle the
guestion by mutual agreement.
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With respect to the permanent home it is submikigdhe assessee
that assessee has migrated to Singapore in Feb2(rg,. Upon
moving to Singapore, the assessee initially occlifhe apartment at
No. 2, Kim Sang walk, great word serviced apartsekB2 — 08,
Singapore from 26 February 2019 till 26 July 20IBe assessee has
the right to occupy the above said premises coatisly during this
period. Thereafter the assessee to content hiderese at #9 Nathan
Road,#06-01 Regency Park Singapore for which tlsessee has a
rental agreement for a period of 2 years startrognf15 July 2019 to
14 July 2021. Thus, though rented, but assessee haarmanent
home as he possesses that house is a home.ritas agreements are
also for the period of 2 years and therefore hediss a permanent

home in Singapore.

With respect to the permanent home available to ininmdia, the
assessee has commenced construction of a houdd ,at ®#h Main
Road, 2nd cross, third block, Koramanagala , Blamga4 prior to
considering migration to Singapore. The constructbthe house has
been proceeding slowly due to a No. of reasons. hiduse remains
under the construction even as on the date arsdnivt in a habitable
condition. In this regard, the assessee has suduititie status report
also of a project management consultant which shtvet the
premises were under construction and on inhabitdllle contention
of the assessee is that as the house is underwditst, it cannot be
said to be a permanent home of the assessee $isoe i no

possibility for the assessee to stay there. Thus dlaim of the
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assessee is that he did not own or have on renhaniyable premises

in India during the previous year 2019 — 20.

Contrary to that the claim of the revenue is tlait tassessee has a
residential property in Kormangala Bengaluru valueat
approximately 36.75 crores land valued at approximately Rsotecr
and an apartment in Mantri classic, Bengaluru egluat
approximately Rs. 2.75 crores. It is the clainth& revenue that for
the about test, ownership and availability of resithl property is
sufficient to constitute a permanent home, physmatupation or
completion of revenue is not a precondition. Ifugther stated that
mere fact that one of the properties was under tnori®n or
undergoing renovation does not negate the fact ttatappellant
owned and retained residential accommodation imalnkdroughout
the relevant period. Compared to this, in Singapbecassessee has
only a rented accommodation in a service apartminis very
temporary, transient and not indicative of settt@ty term residents.
It is also the claim of the revenue that when th&easee is coming to
India, despite specific query by the bench, regaydhis Indian
presents and accommodation, the assessee has edmaiatively
silent and has not furnished full particulars relyay the stay and use
of residence in India which further weakens thénclaf the assessee.
We also find that even in the rebuttal filed by Hssessee by way of
written submission on 31 October 2025, the assefide®ot rebut the
claim of the learned that ASG mentioned in paraigrdp. 43.4 of his

submission. The revenue is also contesting thadisbessee himself as
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a claim deduction under section 54F of the Act Wwhig available
only in case of a purchase or construction of esdidl house.
Therefore now the stand of the assessee is cottiaglihat his house

is not habitable at all.

On careful consideration we find that the asse$sesea residential
apartment on rent in Singapore and further thesasgehas owned
property at C- 703, Mantri Classic apartment, rKanagala
Bangalore and further house at Kormangala, Bangakir paragraph
No. 34 of the assessment order, the assessee keaklasthe learned
assessing officer that the assessee decided ia lodmore than 141
days in India, despite the questionnaire, the asselsas not provided
the details of his accommodation in India for ng&9% of the year.
Even before us no such details were furnished.|l@@med assessing
officer at paragraph No. 35 of the assessment dr@erlso raised at a
categorical very that the permanent residence efagsessee was in
India for the financial year 2019 — 20. One moreaadtiing point for
the issue of permanent residence is that duringCibvad pandemic,
which was the most difficult times, any person vebptefer to stay in
place of permanent residence and at a place wiensamages his or
her affairs better and with their loved ones. Iséen that for 38 days
spent the pandemic raged during the relevant fiahngeear, the
assessee was in India. Coupled with the fact ts#ssee did not give
any information about his stay during 141 days whatso included
Covid period. The assessee's Home at Kormangaltated to be at

the cost of Rs 39 crores. Thus, it is apparent Hssessee has
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permanent home available in both the states. Tsiandiion cannot be
made with respect to more permanence such as ouselpyoperty in
India compared to a rented premises. Thus assebsiehe deemed
to be a resident of the state of India and Singafpath in view of

permanent home available to him at both the places.

With respect to the centre of vital interest, itsvilae submission of the
assessee that his personal and economic relatimnsclaser to
Singapore than India. Assessee submits that agsdsss not have
any independent family members in India, assesseglear family
consisting of his powers and his two children aesiding in
Singapore along with the assessee for the whotbeeofinancial year
2019 — 20. The assessee's family has continuegistder with him in
Singapore till date and therefore the assesseessna relations are
closer to Singapore than India. It was also tharclaf the assessee
that assessee does not have any independent fa@mbers in India
and the assessee's parents are independent atimgesi Punjab.
They are not living with him and assessee when hs in India,
assessee used to visit them only occasionally. crilelren of the
assessee are also enrolled for schools in Singapatehe spouse of
the assessee is also employed in Singapore. Thasaghessee's
personal relations are close to Singapore. Thessssehas its
principal bank accounts and credit cards in Singaod his visit to
India were very short and principally for busingasrposes. The

assessee is employed in Singapore since Februdr9 a@nd also
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administers his investments from Singapore theeefos economic

relations are also based in Singapore.

Compared to this the claim of the revenue is tlesessee's own
residence lies in India, he did not have much imahby assets in
Singapore. The learned assessing officer extrattiedassets and
liability statement of the assessee for financedry2019 — 20 and
stated that assessee has movable properties fortheof vehicles et
cetera and bank deposits et cetera 2f00,00,003 crores. Shares and
securities owned by the assessee i290 crores and loans and
advances our 256 crores. It was further stated that on the séle
shares of record private limited, Singapore theessse has earned
huge capital gain which is derived from the undadyassets in an
Indian entity such as Phillip Carter India Ltd. Télere the majority
of the economic interest of the assessee liesdraliThe assessing
officer further referred to the webpage for extra website and stated
that its location is also in Bangalore at page B®of the assessment
order and further on the basis of the screenshparagraph No. 37,
the learned assessing officer has held that thepanynis working on
Indian start-up ecosystem, its clients and custeraee in India, the
organisation mostly comprises of Indians and tlie@faddresses also
in Bangalore. There is no mention of any Singapciients are
operation. Thus the so-called employment of theessee from
Singapore is also for India-based operation. Tlenkd assessing
officer further invoked the concept of "substanceeroform” and

stated that the assessee's family ties, provisicedcation,
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investments, fixed assets, business ventures lazeralected to India.
It was further stated that assessee has only diesaiary income from
his employer. Further at paragraph No. 38 the khrassessing
officer tabulated the source of income in Indiavadl as in Singapore
and find that except salary in Singapore thereothing that assessee
owns from that country. Therefore the centre oélvibterest of the
assessee lies in India and not in Singapore. @h&Q further
Extracted Para no. 15 OECD Commentary on Artiatedcerning the
definition of residence in para no 40 of his ordér. written
submission, the |d ASG further stated that thessesds business and
economic interest continued to be significantly igncCentric. He
further submits that test of Vital interest shoh&las it existed during
the relevant previous year and subsequent acts mioefiave any
relevance. He submits that appellant's own nagatiakes it evident
that so called " Permanent Shift' to Singapore wagadual post

facto process and did not crystallise at the sifatie year.

While hearing the matter we have asked for theildetfinvestments
of the assessee in India as well as Singapore. Sameefurnished by
the assessee. The assessee submits that the econtareést should
be assessed based on substantive commercial engaigether than
passive investments. Most of the assessee's ingstrm India were
made in prior years when the appellant was a residé India.

Investments made in India prior to the appellamigration to

Singapore do not have any bearing on his centez@homic interest

as such. Assessee also pressed into service thén&dandividuals
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who have become non-resident face restrictions rutitke Foreign
Exchange Management Act 1999 in repatriating owerdands and
investments made in India when they were residdiius the
investments made in India are not by any meansaieator of the
centre of economic relations since there was alagmy restrictions
on repatriation of funds outside India for the ms@s of overseas
investments. The assessee also submitted that ityajor the
investments made in India by the assessee areveapsitfolio
investments such as investment in alternative tnvest funds,
mutual funds, portfolio investments in start-upsetera. The assessee
submitted that total amount of investment madendid as on 31st of
March 2020 is 73,792 lakhs out of which 60,035 lakhs was
invested in earlier years while the assessee wasident of India.
Thus it was the contention that investments madadra prior to the
assessee's migration to Singapore do not have eagng on his
centre of economic interest as such. Further outhef additional
investments made in India amounting t@9, 125 lakhs, 5000 lakhs
represents follow-on investments are arising fromevipusly
committed capital in earlier years. With respecttlte investment
made in non-Indian assets it was submitted thama31st of March
2020 investment made outside India 187,789 lakhs , out of which
86,846 lakhs was invested post-migration by theessee to
Singapore. This clearly indicates that the econoimierest of the
assessee shifted to Singapore during financial 3@329 — 20.
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We have carefully considered the rival contentidnsAshok Kumar
Pandey vs. ACIT [2024] 167 taxmann.com 286 (Mumbai
Trib.)/[2024] 209 ITD 274 (Mumbai - Trib.)[03-10-2@] it is held
that according to Article 4 (2) (a) of the Doublaxation Avoidance
Agreement, an individual is resident of the statewhich he has
centre of vital interest being where his personatl @&conomic
relations are closer. This test is required to Ipplied for the
assessment year for which tax liability of an asseds to be arrived
at. Determination of centre of vital interest is a Higfactual analysis
which may not be applicable to any other individeal which has
been decided by the courts in case of other indal&l Thus, this
criterion is a vexed issue for everyone. The faetsd to be analyzed
looking at personal relationship as well as ecowomiationship and
both must be considered together to determine #mgre of vital
interest of an individual close to a particulartest®©nly the fact with
some impact needs to be considered such as fornde&gion of
personal relationship, connect with the nucleus ilfans more
important, then extended family. Similarly, for eehination of
economic relationship, more credential be giveadiive involvement
in the commercial activities then passive investimerienerally,
investments in securities, mutual funds, banks mustenecessarily
with residence of the assessee but on the bagiat®fof return in
particular state. For determination of economiatrehship, place of
business, place of Administration of property ardce of earning

wages (remuneration) (profit) is of importance. Aguous factors,
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needs to be avoided. In this background and orba#isées of the facts

stated above, we proceed to decide the issue iegolv

We find that so far as personal relations of tleessee are concerned,
the assessee's family has travelled with him thoggidually to
Singapore. His wife has taken employment and ddmlchave also
started schooling there. So far as the investmamsconcerned the
assessee has immovable properties in India of Zppately Rs. 40
crores, bank account holding of7.29 crores, shares and securities of
Rs. 65, 967 lakhs, and the loans and advances3ff crores. The
summary of investment outside India shows that#ek balances as
on 31st of March 2020 is 12,084 lakhs, investment in shares and
securities of 74, 100 lakhs and loans and advances &6 crores.
The total investment outside India 187,789 lakhs. Out of the above
the investment made during the financial year 20130 is $ 1,14,
659,000. Prior to this, there was a minuscule itest by the
assessee outside India. Thus it is apparent thsit ohthe investments
are made by the assessee outside India duringcfalayear 2019 —
20. The claim of the assessee is that the centrgabiinterest must be
seen after the assessee migrated outside Indidhandlaim of the
revenue is that it should not be seen at that pofntime but
throughout the year. We find that the test is taneixe the residential
status of the assessee for the assessment yaafpthdt is material
that such centre of vital interest remains throughtbe assessment
year and not at the end of the assessment year Dty is also for

the reason that all the test envisaged under Ardc(2) refers to for
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the situation of the whole year. Therefore we tefae argument of
the learned authorised representative that cemtveab interest must

be seen after the assessee shifted to Singapore.

101. Now we proceed to see the fact that all the investsxmade by the
assessee outside India were made during the reélémancial year.
Therefore at the beginning of the assessment yleare was hardly
any investment made by the assessee outside [fldésubstantial
investments are in case of bank accounts and meedtin shares of
unlisted companies outside India. It is also thet the assessee holds
US$ 15,477[000] two family trust. Out of which th®jor investment
is of 528 crores in one company Grey Orange Pte Ltdutyir
family trust in Singapore, Where the assesseehandpouse are the

beneficiaries.

102. However it is the fact that assessee has provided data of
'investments in India' and ‘'investment outsidedhdvhere the bench
has categorically asked about the data of ' invesstrm India’ and *
Investment in Singapore'. Assessee has constardlyided data of
different nature and it seems he avoided providmegspecific data of
" Investment in Singapore'. For the sake of assiompt we have
considered the data of investments outside Indidnasstment in

Singapore.

103. Thus, if the individual has a permanent home irhlibe contracting
States, the issue of examining his centre of vitdérest arises

meaning thereby that it is to be ascertained withclv of the two
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states his personal and economic relations arercl@me must have a
regard to his family and social relationships, biscupation, his
political, cultural or other activities, his placd business and the
place from which he administers his property. Theunstances
must be examined as a whole. It is further attestit a person who is
a home in one state sets up a second in the d#tervghile retaining
the first, the fact that he retains the first ie #gnvironment very has
always lived, where he has always worked and winerehas his
family and possessions, can, together with othemehts go to
demonstrate that he has retained his centre dfintexest in the first
state. In the present circumstances, the asseasemdde investment
only after he has shifted to Singapore. Still higjon investment, his
house properties are situated in India. His farhiy also migrated
with him over a period of time. The wide varietyin¥estments that
he has made while in India such as alternative simeent funds,
unlisted companies equity shares, listed equityeshand mutual
funds do not exist in Singapore. In Singapore thsessee has made
investment in shares of unlisted companies andhdurtheld
substantial assets through family trust where asgeand his wife are
the major beneficiaries. Further the assessee'sormegpital
commitments of investments are also in India. Asseshas also
provided loans to the tune of Rs. 30 crores toouarientities in India.
Assessee does not own any immovable property @utindia.
Therefore it is apparent that assessee has rethiadwuses in India

where he has decided throughout his life, wheréstwarried out his
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business and in assessee's own words he is ohe ofdst successful
entrepreneurs through start-ups. It is to be ajguext that assessee
moved with his family and his family also shifteal $ingapore. But
even his family does not have any home in Singaptirerefore,
looking at his major economic interest, it is a@pé that it is more
closer in India than Singapore or anywhere elses [na details

provided about Investment in Singapore only]

With respect to the habitual abode, it is appatbat he stayed in
India for 141 days in India and balance days ireotountries. This is
the first year that assessee went out of India dorployment
purposes. But he kept on visiting India for almb41 days. Thus, for
most part of his life, he was in India, he is mgvihouse in India.
Thus the assessee worked only for the part of da& yn Singapore
and also lived in India for part of the year. Thus,that case, the
assessee will have an habitual abode in both bailaSingapore.

Undisputedly, assessee is an Indian national.

In view of the above facts we hold that accordioghe Tiebreaker
test also the assessee is a resident of India.réiogdy we uphold the
order of the learned assessing officer and disgnssnd No. 5 of the

appeal.

We would like to clear that while deciding Ground 2 to 5 of the
above appeal we have considered the facts statedd®ssee and Id

lower authorities. Therefore, the arguments ofggadies about the Id
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ASG improving the grounds of the revenue is ndaillatequired to be
considered. Even otherwise we are of the view betas merely
supported the findings of the Id Lower authoritaasl referred to the
documents submitted by the assessee along withmiafen in public

domain. The |[d AR has vehemently relied up om diecision of
Assistant Commissioner of Income-tax, Circle 16(Jmbai vs.

Prakash L. Shah [2008] 115 ITD 167 (Mumbai) (SB)(J&] 118 TTJ

577 (Mumbai) (SB)[22-08-2008] to support the abomgument

relying on para no 12 of the Judgement. In thigianeld that:-

"12. The contention raised by the Id. DR that starkign exchange
difference be treated as 'Income from other soumed, hence, no
deduction be allowed is sans merits for more thanreason. Firstly,
the Assessing Officer has not disturbed the naitifereign exchange
gain as part of 'export turnover' as claimed by desessee. He has
nowhere held that it be treated as 'Income froneratlources' on that
90 per cent of the same warrants deduction fromptioéits of the
business as per Explanation ( baa) below sub-se(#iG) to section
80HHC. His area of dispute is that since the ambastbeen realized
in the subsequent year, hence, the deduction clenaitowed. In our
opinion the |d. DR cannot go beyond the assessoreletr and bring
an altogether different case, thereby undoing Vidagt been done by
the Assessing Officer. The power to modify the sassent order to
the advantage of the Revenue, apart from suo mationaby the
Assessing Officer under sections 147 or 154, lidg with CIT under
section 263, which cannot be usurped by the Idwbie arguing the
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appeal. The scope of the arguments of the Id. DRess¢ricted to

support the view taken by the Assessing Offi¢ég. can strengthen

the view taken by the Assessing Officer from amyearhe likesput

cannot bring out an altogether different case ds kite view of the
Assessing Officer. His area of arguments is unécdhibut within the
boundary limit marked by the Assessing Officer. ¥e equally not
persuaded to fall in line with this view on merdiso in the light of

the discussion made in the foregoing paras."

The Id ASG has also submitted several judicial deats and stated
that he is not bringing new grounds but only suppgrthe findings
of the AO and his assessment proceedings. He afsored to the

decision of the various courts.

It is an established concept that the departrheafaesentatives
may support and ' improve' the case of the Id ®O advancing

additional arguments or by pointing out altenethngles of support,
so long as those arguments [1] do not contradectdtand of AO, [2]
do not set up altogether anew case or new sowfcexome that
was not the subject matter of assessment and[Bptrequire fresh
facts or new inquiry beyond the records of the, M) it should run

into sphere of section 263 of the Act.

In this case we find that no such arguments ararazed by the Id
ASG. The issue of GAAR was raised by the Id AO wngrithe
assessment proceedings. A query was also raisddndBuveference

was made. Section 100 of the Act provides that ipions of this
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Chapter [GAAR] shall apply in addition to, or ireli of, any other
basis for determination of tax liability. So, itnst the case that |d AO
should have invoked that power and necessarily tb&ematter to the
panel. Despite this, while reaching at our conoclmsiwe have not
given any weightage to those arguments. Furthefitioengs of the

special bench in Prakash L Shah [ supra] also stgfte revenue so

far as its arguments are within the parametersidssd above.

Ground No. 6 of the appeal is agreed by both titegsahas already
been decided against the assessee by the decistbe bonourable
Karnataka High Court in case of Adarsh Developess Deputy
Commissioner of Income-tax [2024] 158 taxmann.corl 8
(Karnataka)[13-12-2023] wherein the honourable Hglurt has held
that notices issued under section 143(2) by Addimfissioner,
NaFAC instead of jurisdictional Assessing Officerassessee under
Central Charge were valid. Further, Where assessiéer being
served with notice under section 143(2) had filedpponse and had
also filed response to subsequent notices serveergection 142(1)
and had participated in proceedings culminating iassessment
order, it could not challenge jurisdiction of Assiag) Officer to pass
impugned assessment order. Accordingly, respegtfallowing the
decision of the honourable Karnataka High Courtdigeniss ground

No. 6 of the appeal.

With respect to ground No. 7 of appeal , assess@®s that learned
assessing officer has treated the assessee asderiteas per draft
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assessment order dated 30 September 2022, it erglenent of the
assessee that when assessee is a 'resident' essBese is no
requirement of passing of the draft assessment ardel44C (1) of
the Act in case of a 'resident' assessee. Theretbee learned
assessing officer passing the draft assessment ond80 September
2022 and thereafter pursuant to the directionhefléarned dispute
resolution panel passes the final assessment orddd July 2023 is
not in accordance with the provisions of the Acheflefore, the
assessment order passed on 31 July 2023 is bayrdonibation.

Several judicial precedents were relied upon byléhened authorised

representative and contested by the learned ASG.

On careful consideration of arguments of the partige find that
assessee filed his return of income for assessyesart 2020 — 21
claiming his status as a 'non-resident' of IndiaisTesidential status
was questioned by the assessing officer during d¢barse of
assessment proceedings. On the basis of informatvaiable and
submission of the assessee, the draft assessnaemtveais passed on
30 September 2022 wherein the assessee was hieéd 'tesident’ of
India. The question here is that whether the aatibpassing of the
draft assessment order by the learned assessimgroffitiates the
whole assessment proceedings and thereby resuittogthe final

assessment order passed on 31 July 2023 barraaitatibn or not.

According to the provisions of section 144C, tharhed assessing

officer shall, notwithstanding anything to the contrary contained
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this Act in the first instanceforward draft of the proposed order of

assessment to the eligible assessee defined unbeection (15) (b)
wherein he proposes to make any variation whigiregudicial to the
interest of such assessee. The 'eligible assesslesant to our
consideration is any 'non-resident not being a @mypor a foreign
company'. Therefore, if the eligible assessee iioa-resident
individual, the assessing officer should have goedrthe assessment
proceedings by provisions of this section. Hera, the case of the
assessee, the assessee filed its return of incowisputedly as a
'non-resident’ individual which was consideredy the learned
assessing officer as a ‘resident’. Undoubtedly, absessee is also
contesting his status and constantly claiming thatis a 'non-
resident’. But as the assessing officer has trdaterkesidential status
as "resident", the assessee's claim is that hat i@m'eligible assessee'
and therefore the draft assessment order pass#usircase is not
correct. The assessee has relied upon the de@sitre coordinate

benches.

The first decision relied upon by the learned ansieal representative
Is in case of Shyam Sundar Bhartia versus Depuoiynr@issioner of
income tax (2023) 149 taxmann.com 162 wherein liteisn held that
in case of an assessee where there is variati@udmrial to the
interest of such eligible assessee, then the @sgesHicer should
have passed the draft assessment order. Howevdetimgion of the
‘eligible assessee’ as extracted in paragraph Aof ghat decision is

quite different then the definition of the 'eliggbssessee’ before us.
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Further in paragraph No. 26 the coordinate bendd kteat the
assessee being an individual, even in case if me twebe held to be a
non-resident, his case would not fall within thdim&on of eligible
assessee as prescribed under section 144C (1%eohdt. In that
case, further, the assessee has not challengeadhtérege of his
residential status as it is apparent by the datisiothe coordinate
bench in paragraph No. 34. Therefore, the facthisfcase are quite
distinguishable for the reason that [1] there shange in definition
of eligible assessee before us and as well ashdl the assessee is
contesting that his residential status should ba abn-resident. [3]
We further note that in the decision of the cooatinbench there was
no adjudication on the specific wording of the psoans of section
144C (1) where the words are 'notwithstanding angthto the
contrary contained in this act', 'in the first arste'. [4] Further the
coordinate bench, was also not faced with a sdoathat if, the
coordinate bench decision is challenged beforehtgker forum and
assessee is held to be a non-resident, and theseggefficer passed
the final assessment order in case of the assassead of draft
assessment order, then. What would have been tiee ofathe
argument of the assessee that in his case, now hashbeen held to
be non-resident, failure of passing of the draseasment order by the
AO and in the first instance would result into matly a bad

assessment.

The second decision referred to before us is ire adsAtos India
private limited versus deputy Commissioner of ineawax (2023) 152
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taxmann.com 217 (Mumbai) wherein the coordinate chern
paragraph No. 30 has held that when the ordereofrdmsfer pricing
Officer is held to be barred by limitation, natlyaho variation
subsists and therefore it was held that in abseheay variation, the
assessee cannot be held to be an 'eligible assdsareally the case
before us is not on the same facts. Even othenifitiee order of the
learned transfer pricing officer, would be heldo®in time on further
judicial contest, the decision did not give anyveesthat in such a
situation whether the assessing officer should hzassed the draft
assessment order or final assessment order. titha case that the
order of the ITAT is final. The question that agss, suppose if
before the honourable higher courts, if the ordérthe learned
transfer pricing officer is found to be passednmet what will happen
to the status of the 'eligible assessee' at thregt. tNaturally he would
be an eligible assessee based on decision of hjgtmial forum.
Further the coordinate bench also did not considbat is the
meaning of 'in the first Instance', thereforepr fthese reasons the
facts in this case cited before us are distinglkhaThe learned
authorised representative has also referred toralegther decisions
of the coordinate benches which are related totridwesfer pricing
adjustment where the order of the learned transfieing officer is
held to be barred by limitation. Therefore for thienilar reasons,
those decisions also do not apply to the facthisfdase.

The decision of the honourable Bombay High Courtaee of Aldrin
Alberto Araujo Soares V DCIT (2024) 162 taxmann.cdr6
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(Bombay) was also heavily relied upon by the ledria@ithorised
representative stating that in that case it has he#l that if in case of
an assessee held to be a resident of India, pasgirtge draft
assessment order would not be valid. Thereforeprdow to the

assessee this covers the issue in favour of tlesses,

To correctly appreciate the contentions of theiggrtit is better to
look into the facts of that case. The facts cleaHgw that originally
the assessee filed return of income where he cthimmself to be
resident in India. Subsequently after three dagsfiled a revised
return claiming his status to be of non-residehie Tearned assessing
officer passed a draft assessment order holdingthibe resident of
India. Assessee challenged the draft assessmeatt dirthe assessee
were held to be a non-resident, he was to clainefand of
6,269,263/-. The learned assessing officer atithe of passing of the
draft assessment order observed that since thepeti in his revised
return, had claimed that he was a non-residentdth# order under
section 144C was being issued to him. Subsequerntig, assessee
despite filing the revised return in the statusof-resident, accepted
his position that he is a resident in India. PaapgrNo. 19 of the
above decision squarely says that that the clainh@fassessee as a
non-resident in a revised return was incorrectaesepted by the
assessee. On reading of paragraph No. 24 of thasia® the
honourable court, did not go into the above cordrsy that whether
the assessee is a resident or a non-residentragnagh No. 25 in the

first line itself it is stated that the honouraltiggh Court cannot go
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into the above controversy. Thereatfter, the hortarbligh Court in

paragraph No. 25 and 26 has considered the whsle iand directed
the learned assessing officer to pass a fresh ssmeas order in
accordance with the law protecting the issue oftétion. This is so
because the assessee has abandoned its claim tefdnenourable

High Court about his residential status.

Thus the facts of the above case are different tiwerfiacts of the case
before us. The learned authorised representatiwe vedemently
argued that assessee is a non-resident Indianledhged AO on the
basis of the legal interpretations of the provisiofsection 6 has held
that assessee is a resident of India. This isswhaienged by the
assessee before the learned dispute resolutionl. peine learned
dispute resolution panel also agreed with the opirof the learned
AO. Based on that the final order of assessmentpaased. This final
assessment order is also challenged before usrsas fthe issue of
residential status of the assessee is concernede \WiBposing the
earlier grounds of this appeal, we have alreadg tredt action of the
learned assessing officer is correct in treatirgessee as resident of
India. We also note that the provisions of sectiddC (1) refers to
passing of a draft assessment order 'in theifistance'. Therefore
the issue of the eligible assessee u/s 144C @5)i) is required to
be tested at the time of return filed by the assesas that is the ' in
the first instance' and further the issue of elegjibssessee u/s 144C
(15) (b) (i) is to be tested at the time of passmfighe order of the
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transfer pricing officer under section 92CA (3)tbé Act, because in

that case it would be ' in the first instance'.

We also look at the issue that at what time thendin of eligible
assessee according to section 144C (15) (b){i@gsired to be tested.
The law says that it should be 'in the first ins&nlt is also important
to note that why this phrase has been put intoptlowisions of
section 144C (1) of the Act. This is for the reatiwat if the status of
the assessee stated by the assessee is fallintpéenénove clause than
the learned assessing officer is duty-bound to ptes draft
assessment orders irrespective of any variationm. the sake of
consideration, suppose in case of the assesheelearned dispute
resolution panel would have held the assessee @ ten-resident,
naturally the draft assessment order passed bye#taed assessing
officer would have survived. Take another situgtiothat if the
learned dispute resolution panel would have heltb ibe resident
assessee, then, if the view of the learned autdtbrigpresentative is
accepted, then, the learned assessing officer cmildave passed the
draft assessment order but should have passedntileassessment
order and therefore even the proceedings befordetiraed dispute
resolution panel would have been invalid. Natutaltythis case, the
assessee has opted to go before the learned disgotation panel on
challenge to the draft assessment order. We takenother issue,
that suppose if before the higher courts, the asgeshallenges his
residential status, and if it is held in favour thie assessee that

assessee is a non-resident, then this argument nlmesurvive.
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Therefore, it is correct that 'in the first instah¢he learned assessing
officer should have passed the draft assessmeeat ondly. Such ' first
instance’ is the claim of the assessee in his ®@@¢sidential status.
Draft order passed by the Id AO is based on th thstance'.

Accordingly we do not find any merit in the grouitb. 7 of the

appeal of the assessee and hence same is dismissed.
Ground No. 8 was not pressed and therefore satsmsssed.

Ground No. 9 was also not argued before us indegrelyd and

therefore same is dismissed.

Ground No. 10 of the appeal is with respect toftoe that a refund of
58,180,852 is already issued to the appellantoasidered by the
assessing officer however the same has not beenvedcby the
appellant. We find that it is the claim of the leed authorised
representative that despite the above refund, Hsessee has not
received the same, the learned assessing offideeisted to look into
this fact and if the assessee has not receivediibiee refund for any
reason, necessary actions must be taken withira@® df the date of
this order and the necessary refund should be dssuefresh.

Accordingly ground No. 10 of the appeal is allowed.

Ground No. 11 is with respect to charging of inéérender section
234A and 234B of the Act which are consequentiahature and

therefore same are dismissed.
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126. Ground No. 12 of the appeal is with respect toitiiteation of penalty
proceedings under section 270A of the Act, whiclpresmature, and

therefore same is dismissed.
127. In the result appeal filed by the assessee isypalitwed.

128. Pronounced in the open court on thisday of January, 2026.

Sd/- Sd/-
( KESHAV DUBEY) (PRASHANT MAHARISHI)
JUDICIAL MEMBER VICE PRESIDEN

Bangalore,
Dated, the 9 January 2026.

/Desai S Murthy /
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1. Appellant 2. Respondent 3. Pr.CIT 4.@)T
5. DR, ITAT, Bangalore.

By order

Assistant Registrar
ITAT, Bangalore.



