IN THE INCOME TAX APPELLATE TRIBUNAL
LUCKNOW BENCH “A”, LUCKNOW

BEFORE SHRI KUL BHARAT, VICE PRESIDENT AND
SHRI ANADEE NATH MISSHRA, ACCOUNTANT MEMBER

ITA No.412/LKW /2023
(Assessment Year: 2017-18)

Gurdas Mal Arora v. | The Assessing Officer,

21/L/4, Daboli, Circle-1(2)(1)

Kanpur. 16/69, Aayakar Bhawan,
Civil Lines, Kanpur-
208001.

PAN:AFEPM4342J

(Appellant) (Respondent)

Appellant by: Shri Ashish Jaiswal, Advocate

Respondent by: Shri Amit Kumar, CIT-DR

ORDER

PER ANADEE NATH MISSHRA, A.M.:

(A). The present appeal has been filed by the assessee against
the order dated 31.10.2023 passed by the Ld. Commissioner of
Income Tax (Appeals)/National Faceless Appeal Centre (NFAC),
Delhi for the assessment year 2017-18. The grounds of appeal of

the assessee are as under: -

“1. That the Id.AO has erred in making addition u/s 69A read with
section 115BBE of the Income Tax Act, 1961 as well as Id.CIT(A) has
also erred in confirming the addition u/s 68 of the Act when the books
of accounts have already been rejected u/s 145(3) of the IT Act, 1961.

2. That the Id.AO has erred in rejecting the books of account without
issuance of show-cause notice to the appellant before rejection of books
of account u/s 145(3) of the Income Tax Act, 1961 making the order
itself void-ab-initio by violating the principle of natural justice.

3. That the Id.CIT(A) has erred in confirming addition of
Rs.1,93,48,000/- u/s 68 of the IT Act, 1961 rws 115BBE of the IT Act,
1961.

4. That the Id.AO as well as Id.CIT(A) has erred in confirming addition
of Rs.1,93,48,000/- u/s 68 of the IT Act, 1961 rws 115BBE of the IT
Act, 1961 leading to double taxation as the cash deposit has already
been considered in the return of income.
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5. That the Id. CIT(A) has erred in not appreciating the fact that the
sale has been made out of the stock available with the appellant out of
which the major stock is out of opening stock and during the year of
purchase made from registered dealer and only minor part of purchase
in stock amounting to Rs.15,88,468/- has been made in cash.

6. That the Id.AO has erred in making addition of Rs.23,06,000/- u/s
40A(2)(b) of the Income Tax Act, 1961.

7. The the Id.CIT(A) has erred in not providing the proper and adequate
opportunity of hearing to the appellant in the form of virtual hearing as
requested by the appellant.

8. That the order passed by the Id.AO as well as Id.CIT(A) is arbitrary,
prejudicial and unlawful without proper appreciation of facts and

position of law.

9. That the appellant craves leave to introduce, modify or withdraw
any ground of appeal with kind permission of your honour.”

(B) In this case, assessment order dated 31.12.2019 was
passed u/s 143(3) of the Income Tax Act, 1961 (“Act” for short)
wherein the assessee’s total income was assessed at
Rs.2,90,18,740/- as against the returned income of
Rs.73,64,740/-. In the aforesaid assessment order, an addition of
Rs.1,93,48,000/- was made on account of cash deposit made by
the assessee in the bank. Further, an addition of Rs.23,06,000/ -
by way of disallowance u/s 40A(2)(b) of the Act was also made,
disallowing part of the salary paid by the assessee to persons
specified u/s 40A(2)(b) of the Act. The relevant portion of the

assessment order is reproduced as under: -



ITA No.412 /LKW /2023
Page 3 of 35




ITA No.412 /LKW /2023
Page 4 of 35

i |
A R > D R BT ,_ TRENEAY !
- i R Lo TS -
S S
30.12.2016 coot
LIiMITED
TotallRs.  1.93.48.000/- |
i
= 3 1
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The above chart reveal 'Wn abnormal high sale.

-in huge volume mainly
& T sales of Rs. 2,07,08,131/-
are too less.

N which.total cas|
the figures of sale

assessee has shown total purchase of Rs. 76,92,388.41 (Including VAT &

/ Central Excise Duty). It was observed that the assessee has purchased ‘goods
mostly in cash amounting to range of Rs. 18,000/~ to 49,900/-. All the cash
rchases have been shown from 01.09.2016 to 07.10.201s. 43

2.0On perusal of Sales Ledger submitted by the assessee, it is found that the
assessee has shown total sales of Rs. 3,08,09,199.81 (Including VAT & Central

Excise Duty). It was observed that the assessee has sold goods mostly in cash
amounting to range of Rs, 32,000/- to 49,500/~ upto the 08.10.2016. It was

agaln observed that the assessee has sold goods mostly in cash amounting to

range of Rs. 1,46,000/- to 1,48,500/- from 27.10.2016 to 03.1 1.2016. It is found

6n perusal of purchase ledger submitted by thé assessee, it is found that the /\ﬂ
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that the assessee has shown cash sale mostly in the month of October 2016
l.e. well before the demonetization period i.e. before 09.11.201 6. _

3. On perusal of the cash book and as per chart shown above in para 4(a), it is
found that the cash balance at the end of the month upto September 2016 was
maximum in the month of September 2016 which was Rs. 11,04,675/- but the
closing cash balance as on 08.11.2016 was shown at Rs. 2,03,12,051/- due to
cash sales in the month of October 2016. It has also been observed that the
assessee has shown the firm closed by 29.11.2016. A recelipt from Commercial

° Tax Department dated 08.12.2016 for cancellation of registration has been
submitted by the assessee during the course of assessment proceeding.

4. On perusal of ITR filed for A.X572015-16:t was observed that the assessee has
7 : dfter due date and the system has

filed ITR — 4 on 31.03.2046 Whj
marked this ITR as ln:;?)‘?} In u-'tt%_g;? Jrn, the“assessee has shown gross profit

of Rs. 13,79,792/- on ch net prof _ghown a(‘j Rs. 9,14,952/-. It has also been

observed that the assed&ee has‘J hown grg;[% receipt for A.Y. 2015-16. On

perusal of ITR, it is fo‘ d that “ﬁé\“%gsessee \has not shown any turnover or
'ife fact%j circumstances on
d

gross recelpt,from tradi g busjness. n_yisw,
record, itis e g;h“eqsurm /§s¥e’_é§=§s_;d },effg‘a.ge ing of jewellery
during N(- 201 _153’/‘6 &val ALY X 5‘-"lq. J_sis #thle},:zgessee has not
maintained okg’b &30, lséo 9Y 01816 :::.-"" o E

5.0n perusal o}klh I'?R\(R s il —g)kl_bi;‘a%se e& for A.Y. 2016-17, it isﬂ
found that the as:e\ss‘a'e»hzs shown total sal. ofﬁ?93.52.787/- on which the
assessee has shown income u/s 44AD. of the Act at Rs. 9,80,280/-. Again on

ce at Rs. 98,078/-,

‘perusal of this ITR, the assessee has shown cash balan
however, on perusal of the month wise chart of o

for A.Y. 2017~
assessee could not explain the difference of cash in hand as on 01.04.2016.

6. On perusal of Original ITR for A.Y;: 2016-17, it was observed that the original
ITR — 4S was filed on 08.08.2016 which was after due date u/s 139(4) and the
system has marked the ITR as invalid. The assessee has filed revised retum for
A.Y. 2016-17 which is not being taken on record because the original ITR was
already filed after due date of filing of return. Accordingly, the amount of total
stock In trade shown at Rs.1,04,96,122/- In the revised ITR for ALY. 2016-17 is
not being taken on record as the original ITR filed after due date. Also the
assessee has not maintained the books of account for F.Y. 2015-16 relevant to
A.Y.2016-17. ¢

7. On perusal of all the replies submitted by the assessee, it Is gathered that the

has falled to produce the cash book and bllls / vouchers for
examination. On perusal of the squared up accounts It is observed that after the
huge cash deposit of Rs. 1,87,00,000/- on 13.11.2016 in HDFC Bank account

LEEOA S 2y, G 'ROAS 1a,.
ITBAIAST SN 30820 14 200 1" ..":;I:a' |20(A'4::.vt"

no. 0

'oans1‘2“7°8::l20(‘)00§26. the assessee has paid the balance amount of unsecured

Mol ﬁceoo s family members. On. perusal of the cash deposits aed
P unts during the Year under consideration, it is é’;mbllahed thnat

h
e::l ::?D\;v:xz::l:g:i:l?g bal:ml:es in tespective bank accounts. The assessee
SSue during the course of as:
8. The assessee as deposited Gash of Rs; Ot e Oty
i

Rs-1,50,000/- between 01:5% 504
had cash in hand more than 2 cisre
cash was non-existent Btherwise
too and not smal arrg

shows that cash sajes

Q\g\not re

5. - In . view \}*g faotds P St S

established that The, oSBelion o Salacts o WEa ety o e case, 1t ie
1 se sales

the unexplained ca&dﬁa‘;\?&"" . %g)gg\g (-dTrin ’e);emon:ﬁza?i:: vee:;‘::

i.e. from 09.11.2016 to 30 r"g'u.I 2

opening stock as on 01.04.2016, but in the shape of fictitious trading’'of Jewellery, the

unexplained money / cash .deposits ‘made during demonetization

L Period may be.
whitened. As the assessee could not established the sale, purchase, opening s)'léck
etc. with supporting evidences, therefore, in absence of the required  documents /
explanation the books' of account Is bereby rejected u/s 145(3) of ‘the Income Tax

Act, 1961 to the extent of cash deposits made during the demonetization period lLe.
from 09.11.2016 to 30.12.2016.

6. All this only .establish that showing such a bogus cash sale before
demonetization period iIs only a colourable device to legitimate his unaccounted cash
accumulated in the form of SBN. The Hon'ble Supreme Court in Sumati Dayal vs.
CIT [(1995)214 ITR 801] has observed that ‘apparent must be considered real until it
is shown that there are reasons fo belleve that the apparent Is not the real and that
the taxing authorities are entitled to look into the Surrounding clrcumstances to find
out the reality and the matter has to be considered by applying the test of human
probabljiities’, In the pPresent case, the transactions the transactions as shown in the
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books of accounts are beyond human probabllities. The assessee has not been able
to fumish complete evidence in support of the claimed transactions In respect of the
cash claimed to have been recelved from various persons. Thus, it is evident that the
assesse had introduce his own unaccounted cash in the books of accounts,

e In view of the above facts and circumstances of the case, the entire cash rf
deposlts.of Rs.1,93,48,000/- In his bank account mentioned above is being treated as
unexplained income earned by him. | hold' that the amount of cash deposits of Rs.
1,93,48,000/- in the bank accounts. represents income from un-disclosed sources
being un-verifiable and no t;e;y “has been. made available by the

= 0 X
Accordingly, the cash deposits, s, -’9’3.%,8.'6 G(-.‘ during demonetization period is

being treated as unexplaineg,nmoney (“(5:"}5 by th‘te:.l_assessee and being assessed
and added to the total inco, e of the as&cssee ur: 189A of the IT. Act, 1961. The
Income Tax on this income s‘i\‘all be chifgetius 1153%; of the L.T. Act, 1961. Penalty

proceedings are being initia e\c\l separat?fz;on thlz ssue. Penalty proceedings w/s

271AAC of the Act Y exg!?yigg lgo’&l; /‘;s’ being ll}ﬂ ted separately.
BN N e g
N v

omass AL

YE Tax ey i (A dition-of Rs. 1,93,48,000/- )

7. On perusal of para 23 of the audit Treport, it'is féurid that the assessee has
made payments to the persons speq'ﬁed u/s 40A(2)(b) which is reproduced as

under:- -
[Name of related party [PAN [Relation Nature oi{Péyment
< : transaction [made
(Amount)
Pankaj Arora IAIWPA43088B [SON Salary 15,81,000/-
Versha Kumar] Arora |[AAMPAB961C WIFE Salary 10,21,000/-
Palak Arora IAGGPA3697P Daughter In law Salary 9,60,000/-
Pace T ot 0
i ' b |
® o R S
Mohit Kumar Dua IAEQPK27361K Son In law \Sa\ary \1£0.000/-j
Beena Arora AGSGPA3701L Daughter \Salary \B0.000I— \
[Versha Kumari Arora MPAB8961C|Wife \Ren( \4.&4.006/— ‘\
. Total \42.86.00°l- \
27

7N

i -

. > e S

85 On perusal of the a-é(:e chal "%s foundithat the assessee has made

excessive payments to his amily me ,~§7?.- it is foi _?d that the total salary of Rs.

38,02.000/- has been paid ({8 his sIHRWIIS, daughtdr In law, son In law end hie

daughter. During the oourse'\ assedEMEnt oc; ; ings, th?‘ sssess?e :l:l?u“l'.\ no';
ustify the huge sdjiary id td-his™fa) yxmiembers. y S ta‘{actory justification

'explanatlon wers: el Eﬁs{gg‘e»_gr_i? 1&labove, .ck%‘si?e of ggymgnt of salary.

As per markesﬁ'@%!. & Q?‘Ev-auabm-m iig. salaiy: af<Rs. 20,000/ to 25,000/~

&S Shatht; IaTy paid to his family
th. The 35sgssSBcEdIATNBN Jusly IS Moy saldry
f:;m’;:rrls. itis obs:&'&- t sses:ée—haa'ag_feﬁadfﬁls profit in shape of salary

Sdlary of Rs 1 r is being

paid to his family members. |Sa At 09
able and accordingly salal .- 15,00,000/-

::‘:’:‘:)"e‘: ba;nr:as'?_n_ d.)A gl ce of Rs. 23,02,000/- (3802000 - 150000) is

t S t of

€d to the total income of the assessee on accoun
‘d:ies‘:ﬁo\:;?\oe of salary paid to the persons specified u/s 40A(2)(b) of the Income Tax
Act, 1961. S A 3 ==
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(B.1) The assessee’s appeal against the aforesaid additions was
dismissed by the Ld. CIT(A) vide impugned appellate order dated
31.10.2023. The relevant portion of the impugned order of the

Ld. CIT(A) is reproduced as under: -
3. The assessee is individual and engaged in the business of trading of gold diamond

ornaments unf!er the name & style of M/s Pankaj Chain & Jewellers, at Naya Ganyj, Kanpur
The comparative chart of trading results are as under: .

Particulars Y. 201‘7'218_ Y. }91 6-17 [AY. 2015.16

e —— >
VI3 o =
. Py A 93, .ﬁg 92,53,873/-
B G B ;

Gross Profit
: Nz A 13797021
G.P. Rate 3 o
3 . 4
e S N
Net Profit 2sor]” 9,14,952/.
N.P. Rate 24%) 10 g %i”

During the course of assessment proceedings, the assessee has submitted ledger
accounts of major transactions, audii zreport,
statement etc. which were examifgd., W

B%[g%heet/P&L account, copy of bank
4. During the year under consid tion, they, ) see has Yﬁfosited cash of Rs.

} The detai%f cash deposits are as under-

S.No. | Name ‘:? %ﬁ c%. O%:i\@; : {;:;t f
Ba\

Mp ,,kca ’F%f!gggsit during
e onet{zg@ eriod i.e. from

F4
941452076 t0,30.12.2016
.nb&(g ,f’('u
1 HDFC \ﬁ?'zaggoooo 5 Rﬁ,ga,zxa,oow-
Limited o

Total Rs.1,93,48,000/-

1. On perusal of the month wise cash sales shown by the assesses, it is found that the
assessee has shown huge cash sales In the-month of September 2016 & October
2016 as compared to cash sales in the remaining previous month for the y.ear under
consideration. The month wise cash sales, cash deposits & closing cash in handle,

shown-by-the assessee is being reproduced as under:



v oy

¥
tosing
In
o 144479
May, 2016 1444;
79 494909 130000f o 402844
June, 201| «
92844 694761 6200008 o 445274
July, 2016 445278 571202 300000f o es74s4
Aug. 2018 687454 978230} 860000] o 778587
Sep. 2016 776587 1958899 631000] o 1104675
Oct. 2018 1104675 20708131 850000] o 2031137
Nov. 2031137¢] 1511 1 20312051
.11.2016] ®
r.ﬂ.zots 20312051 0  19348000) 0 928252
£30.11.2016}
bec. 2016 928252 o o o 910343
ben. 2017 T4
IFeb. 2017 8o409
307843}
Vzon
Total  fog
khe  F.Y.
2016-17

The above chart reveals that the assessee has shown abnormal high sales in huge
volume mainly in the month of October 2016, in which total cash sales of Rs.
2,07,08,131/- were shown. In other months, the figures of sales are too less.

1.0n perusal of purchase ledger submitted -by the assessee, it is found that the
ssessee has shown total purchase of Rs. 76,92,388.41 (including VAT & Central

Excise Duty). It was observed that the has pur d goods mostly in cash
amounting to range of Rs. 18,000/ to 13,900/ All the cash/purchases have been shown

from 01.09.2016 to 07.10.2016.

2. On perusal of Sales Ledger submitted by the assessee, it is found that the
assessee has shown total sales of Rs. 3,08,09,199.81 (including VAT & Central
Excise Duty). It was observed that the assessee has sold goods mostly in cash
amounting to range of Rs. 32,000/~ to 49,500/~ upto the 08.10.2016. It was again
observed that the assessee has sold goods mostly in cash amounting to range of Rs.

@

1,46,000/- to 1,48,500/- from 27.10.2016 to 03.11.2016. It Is found that the assessee
has shown cash sale mostly in the month of October 2016 l.e. well before the
demonetization period I.e. before 09.11.2016.

3. On perusal of the cash book and as per chart shown above In para 4(a), it Is found
that the cash balance at the end of the month upto ber 2016 was In
the month of September 2016 which was Rs. 11,04,675/- but the closing cash
balance as on 08.11.2016 was shown at Rs.2,03,12,051/- due to cash sales In the
month of October 2016. It has also been observed that the assessee has shown the
firm closed by 29.11.2016. A receipt from Ci | Tax Dep. dated
08.12.2016 for cancellation of registration has been submitted by the assessee during
the course of assessment proceedings.

4.0n perusal of ITR filed for a.Y.2015-16, ,it was observed that the assessee has filed
ITR - 4 on 31-03-2016 filed after due date and the system has marked this ITR as
invalid. In this return, the assessee has shown gross profit of Rs. 13,79,792/- on

which net profit shown at Rs. 9,14,952/-. It has also been observed that the assessee
has not shown gross receipt for, .16. On perusal of ITR, it is found that the

assessee has not shown an; //umove’[sg rOSS)
of the facts and circumstangces on,

engaged in trading of je) ille:y db {;ﬂ
(s'of account
R

4% f. relevant to A.Y.2015-16. Also
the assessee has not mgintained boo, orA.Y.2015-16.

=
5.0n perusal of ITR(Re! ‘ file Zz"}i; 10 assoess
the found Ih%g(hs assessdl, h Sho“%,/ %o‘tﬁl 58

assessee ha. eb%v?f z
e mont{i ‘Wise, @‘7 " Je

of Rs.93)52, 787/- on which the
,80, |gain on perusal
s. 98,078/ however, on
sh in iand or A.Y. 2017-18
e assessee could not

of this ITR=

perusal o ”l%a a)
the opening gce h 95;1
explain the differei cu@lh’hen
6.0n perusal of Original ITR for A.Y. 2016-1Z, it was observed that the original ITR
4S was filed on 08.08.2016 which was after due date u/s 139(4) and the system has
marked the ITR as invalid. The assessee has filed revised return for A.Y. 2016-17
which Is not being taken on record because the original ITR was already filed after
due date of filing of retumn. Accordingly, the amount of total stock in trade shown at
Rs. 1,04,96,122/- In the revised ITR for A.Y. 2016-1 7 Is not being taken on record as
the original ITR filed after due date. Also the has not the books
of account for F.Y. 2015-16 relevant to A.Y.2016-17.
7.0n perusal of all the replies d by the itis g
assessee has failed to produce the cash book and bills / vouchers for examination.
quared up accounts it Is observed that after the huge cash deposit
the

on 13.11.2016 in HDFC Bank t no. 0127
f unsecured loans mostly to his family

d that the

On perusal of the s

of Rs. 1,87,00,000/-
assessee has pald the balance amount o
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members. On perusal of the cash deposits and squared up accounts during the year
lai cash has been introduced

d that the

under

in the business in the shape of cash sales and this
here that on perusal of squared up accounts the

d to

y was

the It is to
has g as on 01.04.2016, however it is found that the
has not the books of accounts for A.Y. 2016-17 then how the
assessee has shown the opening in R bank The
could not this issue during the of P g

8. The as d i cash of Rs.8,50,000/- in the of October, 2016 and
Rs.1,50,000/- between 01.11.2016 to 08.11.2016. At that time, the assessee had
cash In hand more than 2 crores as per the details filed by him. In fact this cash was
non-existent, otherwise the assessee could have deposited that cash too and not
small amounts of Rs.8,50,000/- and Rs.1,50,000/-. This clearly shows that cash sales

are not real.

&. In view of the ab 3 d facts and circumstances of the case, It is established that

the has sh

lon period le. from 09.11.2016 to
ere no opening stock of as on
ellery, assessee has made an
explained money/cash deposits
. As the assessee could not
porting evidences, therefore, in

T

6. All this only establish tha sllg#:’:g.;—"s‘ﬁ;@)e @g&,’aaég\al
only a colourable device to.@&lr}qa e=hissunaccouritéd c. ccumulated in the form of
SBN. The Hon’ble Supreme Courtin Sumati Dayal Vs.GIT(1 995) 214 ITR 801] has observed
that ‘apparent must be considered real until it is shown that there are reasons to believe that
the apparent is not the real and that the ing authoriti are itl to look into the
g Cir to find out the reality and the matter has to be considered by
applying the test of human probabilities. In the present case, the t tion the t i
as shown in the books of accounts are beyond human probabilities. The assessee has not
been able to furnish complete evidence in support of the clail d tr tions in respect of
the cash claimed to have been received from various persons. Thus, it is evident that the
had inti his own unaccounted cash in the books of accounts.

01.04.2016, but in the shape
imaginary story of trading of je!

u/s.145(3) of the Im?
demontization pegod le.

7. In view of the above facts and circumstances of the case, the entire cash deposits of
Rs.1,93,48,000/- in his bank it I d ab is being treated as unexplained
income earned by him. | hold’ that the amount of cash deposits of Rs. 1,93,48,000/- in the
discl d sources being un-verifiable and no

bank accounts represents i from
details have been made avallable by the Accordingly, the cash deposits of
Page 6 of 25
I W
w
> Rs.1,93, during period is being treated as unexplained money
(owned by the -assessee and being assessed and added to the total Income of the assessee
w/s,69A of the I.T. Act, 1961. The Income Tax on this income shall bo charged U/s. 116BBE
of the I.T. Act, 7967. ty p. are being P ly on this Issue. Penalty
proceedings w/s 271AAC of the Act In =1 of Is being
separately.

(Addition of Rs. 1,93,48,000/-)

7. On perusal of para 23 of the audit report, it Is found that the assessee has made
payments to the persons specified u/s 40A(2)(b) which is reproduced as under:-

(Name of related|PAN |Relation i Nature |Payment made|
arty Tr
’Pankq/Amm larwpPA43088 salary 15,81,000
N
Ve 4 N
Versha KUmarlAAMPA8961C Salary 10,21,000
\rora
R an il
lAGGPA3697. her-in-la é 9,60,000
: %@ e 52 5
Mohit Kumar DJa| N aﬁg@‘.\ / 1,60,000
|Beena Arora Aezﬁmzh s 80,000
Versha KUmar]AAMPA8961C  |Wife - |rent 4,84,000
|Arora
Total 42,86,000

On perusal of the above chart it Is found that the assessee has made excessive

8.
payments to his family members. It Is found that the total salary of Rs.38,02,000/- has been
paid to his son, wife, d. hter in law, n-in-l: and his d. hite During the course of
pPr dings, the could not justify the huge salary paid to his family
/ I were offered by the assessee on the

No Y J P &
above issue of payment of salary. As per market trend, a person is available having salary

of Rs.20,000/- to Rs.25,000/- per month. The assessee could not justify the monthly salary

Page 7 of 25
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paid to his family members. ItIs observed that the assessee has diverted his profit in shepe
of salary of Rs. 3.00.000/- per person per year Is beilng as r and
accordingly salary of Rs. 15,00,000/- (6 p b ) Is being allt d of
Rs. 23,02,000/- (3802000 - 150000) Is being made _and added to the total Income of the

t of of salary pald to the persons specified w/s 40A(2)(b) of

on
the Income Tax Act, 1961.

Addition of Rs. 23,06,000/-*

3.2 Aggrieved by the order of the AO,.the assessee raised the following
specific grounds of appeal:
4.0 GROUNDS OF APPEAL.:

1. That the learned Assessing Officer has erred in rejecting books of account-
under section 145 ( 3) of the Income Tax Act, 1961 and making addition without

any show-cause notice to, Ihﬁp’ggﬂéﬁ aking the order void-ab-initio by
violating the principle of a alf ramparem:

2. That the learned Ass Ing ot ghas e in making addition of Rs.
71,93,48,000/- under ssg on 69A ith seci 115BBE of the Income Tax
Act, 1967 when the bo of a 3 ave bee; yjected under section 145 (3)
of the Income-tax Act, p=tret

3. That the lea n ?Q;T cer Izgs ) I n}g ing addition of Rs.
1,93,48,0 gd,th% Section*T. ofthia Act leading to
double ta. dep has Insa qQ red in the part of

return of incol 5 7 =) AK‘
4. That the learne Wg_&%&& Sc
23,06, 000/~ under sectio, OA (2) (b) of the I e Tax Act, 1961.

5. That the learned Assessing Officer has erred ln not providing proper and

adequate opportunity to the appellant.

6. That the order passed by learned Assessing Officer is arbitrary, prejudicial and

un-lawful.

7. That the appellant craves leave to introduce, modify or withdraw any ground of

appeal with kind permission of your honour.

5.0 OPPORTUNITY OF HEARING:

5.1 In response to several notices of hearing Issued u/s.250 of the Act, the
assessee filed written submissions In support of the grounds of appeal raised and

requested to dispose of the appeal on the basis of the same.

5.2 As seen from the above, the assessee filed the present appeal against the
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B

AO’s action in treating the cash deposits made In his bank accounts during the
demonetization period as unexplained money u/s.69A of the Act and addition on
account of salary paid to persons specified u/s.40A(2)(b) of the Act. Accordingly, the
said issues are taken up for discussion and adjudication In the subsequent
paragraphs of this order.

5.3 Further, in the statement of facts, the assessee made certain
submissions and the same are reproduced below for ready reference.

“1.That the assessee is an individual and engaged In trading of gold an d
diamond omaments under the name and style of M/s. Pankaj Chain and
Jewellers and has filed return of income at Rs. 73,64,740.00. That the case
was for tiny and under £ 143 ( 3) of the Act at
total income of Rs. 2,90,18,740.00 by making addition of Rs. 1,93,48,000.00
under section 69A read with section 115BBE of the Income Tax Act, 1961 on
account of cash deposit and Rs. 23,0 6,000/- on account of salary paid under
section 40A (2) (b) of the Incopie
yZ

appropriate relief.”

6.0 The assessee h U “ pgal, out of which ground NO. 6
and 7 are general in nature a; dication.

Qy
6.1 The Gry d 1.
amount of ca$ un\nﬁ'g dhe
unexplained money, u/s’ GQ)WEHI'_AC

6.2 The ground®N is ralSed-agains on in making an addition
of Rs. 23,06,000/- u/s.40A(2)(b) of the Act.

Ground No.5 is raised against the AO's action in not providing adequate
opportunity.

7.0 ANALYSIS and DECISION:

T 1 have carefully considered the issués under dispute and examined the
same in the light of the facts and circumstances of the case as emanating from the
impugned assessment order u/s.143(3) of the Act and relevant provisions of the
statute.

Ground No.1, 2, 3 are ralsed agalnst the AO’s action In treating the amount of
cash deposits during the demonetization period of Rs.1,93,48,000/- as
unexplained money u/s.69A of the IT Act

Page 9 of 25
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7.2 As seen from the facts of the case, the assessee made cash deposits in
his bank accounts during the demonetization period l.e., 09.11.2016 to 31.12.2016
j.e., in FY 2016-17 relevant to the Impugned AY 2017-18, amounting to Rs.
1,93,48,000/- in SBNs. During the course of € nent pre dings, the

explained to the AO that the said cash deposits in his bank accounts were made out
of his business receipts I.e., cash sales from jewellery business. However, the AO

rejected the argument of the assessee and treated the same as unexplained money
u/s 69A.

7.3 During the appellate proceedings, the assessee filed the written
submissions the relevant part of which is reproduced as under:

“6. That the assesseeis regular income tax payer having PAN- AFEPM4342J aged
about 70 years deals in the business of trading of gold j llery. The all
the regular records necessary for accounting purpose as well as for the purpose of other
government agencies (VAT etc.). The assessee has followed mercantile system of

accounting, which has been accspted the department in preceding years. The family
members of assessee namely BeepasAro

raslVeenaJ& ari, Pankaj Arora, Palak Arora are

regular income tax payer with rega enl P ssional income in the field of gold
ol ing and its} repairing ti mala i‘c .). Due to prolong illness the
has to ck d busin on 29-11-2016 and the“entire gold inventory have been

cleared and realization thereof Utjlized towards:the payman 's of unsecured loans. Assessee,
being senior citizen has strictl) fol(owed and-<abided by, e of law either of income tax or
VAT/GST. In anothegword compkaqi\sj a%ls,,al ’9@" ment a cles have been made
- ss. sale, closing

regularly by disclosin, o gentil

stock etc. taxes‘g?ie?yy g oo ent ar 2017-18 it was
the last assessme; &&ear g a’sﬁb%_n n_filed 3'3#%34@? 03 éss [pcome as the business
was closed on 29- 11-20, r&&*‘faﬁ mber, 2016 except for Rs.
1,51,177/- in the month of ovemgg , 20162Vidé para 2,0, assessment order the Id. A.O
has himself stated that total cash sale upto 8-10-2016 is at Rs. 3,80,09,099/- including VAT

and Central Excise duty. It is therefore clear that there is no cash sale after the introduction
of demc Ji

ble from 8-11-2016. The Id. A.O has not appreciated the
surrounding cln:umslances of the case which force the assessee to close down the business,
therefore before closure of business the assessee has clear all its assets and liability upto 8-

11-2016. This is not against human probability. The month wise cash sale, cash deposit and
closing cash in hand Is as under:-

Page 10 of 25
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AFEPIMA342J- GURDAS MAL ARORA
AY.2017-18
ITBA/NFAC/S/250/2023-24/1057562018(1)

Codng
cash on
Aand

z
e
7
371

20312081}
928

above (total cash sale in the mo, of O';{% t Rs.20708131/-) the Id. A.O has
failed to appreciate that becauség’of Diwali‘te. and becguse of deter jon fo
close the business because of ﬁl‘d age, mféj‘awgi%see hast?aeared his entire inventory as per
books upto October, 2016. The\ﬁlo has qgggw sales a ‘sl purchases and has not pointed
no defect therein. The sale is a > ‘p\gr demand:and suppl) {Zarﬁculad& and because of major
festivals of Indian culture in the m&f%df};{%c}ty_bgc&\/k yetrn ‘gas alsg been filed within time
as per requirement ogzg‘ veriment Ia I.theStransatcti rfs losing*stockshgs been disclosed
n h

) the:
in VAT return. Th@h og:cgg;e cas;@w lf p,l.&%h se duging the year without
t

sales in huge volume mainly in the of, %igfo er 6 where as the factual position is as
Cl
g8

(o7 |
inventory. In the init;n g&%' assessee has, %"17;%\ entory as on 1-4-2016 at
Rs.10496122/- base n{‘R ﬁled‘zon A:ﬁZDfﬁ&?en% itshas beeri processed u/s 143(1) of
the L.T Act, 1961 dt. 25-03-201:£,,Copy © ITR*3N proc;.e‘ggin intimation are being enclosed
herewith. The objection of the A.O is based on presumption and assumption there is no
major sale in November. The total purchase during the year is at Rs. 76,92,388/- out of which
cash purchase is at Rs. 16,04,353. The contention of the A.O Is misleading and contrary to
the facts stating that the assessee has shown total purchase of Rs. 76,92,388/- including
VAT/ excise duty and these are mostly in cash in the range of 18000 to 19000 shown from 1-
9-16 to 7-10-16. Whereas the fact is that the cash purchase 1-9-16 to 7-10-16 is at
747.406gmsonly.

8. The assessee’s family has also started jewellery business in partnership w.eJ 23-11-2016
therefore they required return back of thelr funds to redeposit as a capital contribution or as a
advance with the partnership firm constituted on 23-11-2016 being run in the name and style
of M/s. K Pankaj Chain & Jewellers. This was also one of the malin reasons for closure of the
business.

9. That on para 3 of the assessment order the A.O alleged that A.O has himself taken
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cognizance of closure of business on 29-11-2016 and acknowledging recel;
t from
Commercial Tax department dt. 8-12-2016 for of reg i =

10. Vide para 4 the Id. A.O has

d that the has not shown gross receipt for A.Y
2015-16, the assessee has not shown its turnover, gross rocelpt from business thereby

ing that the is in g of ] Yy in A.Y 2015-16 where as the
fact Is that the assessee has maintain regular books of account and as per regular books of
account the total turnover is at Rs. 92,53,873/- gross receipt at Rs. 36,98,867/- and Net Profit
is at Rs. 9,14,951/-. The return was filed e[1]filing along with financlal statement of the

assessee in the form of trading account, profit and loss account and balance sheet.
Therefore the observation of the A.O for A.Y 2015-16 is incorrect.

11. In fact it appears that while uploading documents in support of of
due to inadvertent mi: K

-econd page of putation for A.Y 20156-16 of Pankaj Arora (son
of assessee) has been loaded instead of 's i along with computation
of in two sh . And third sheet was related to Pankaj Arora (son of assessee) for
the reason best known to the A.O he has taken only note of this sh which

of Pankaj Arora in support of his own ome u/s 44AD and A.O has completely
brush aside assessee’'s own data g A/c, PIL A/c Balance sheet and
Comp of il 1t awing the incorrect inference was
to d 1 the ’s busi g that is not

in trading of jewellery in A.Y 2\ 3d books of account. By drawing
this inference the A.O was 1 { g ’ e has no
inventory and no trading of jewe 07-

12. In para § & 6 0, as; Teal
Rs.9352787/- orgwhi iis's ;
Is a stock in trade owi 1

honour is aware tha r filil égﬁ%

iltte re is a sale of
S, 444D, at Rs., 980280/~ and there
Se } /rA. 2016-17. In fact as your
f;?g\ygfgr@?&w g V’gp Bnly and only form No. 4S is
prescribed. In this fonngmava:ﬁg ‘hasst ll=TurnovVer, Cash”in hand, Debtors, Creditors,
closing stock. Due to mistake thé“assessee forget to inédrporate closing stock and cash in
hand and a revised return was filed on 28-10-2016 containing closing stock of RS.
10496122/~ and this revised return was processed by the CPC on 25-03-2017. In support of
6 this Kk d r ipt of revised return, P ie of along with VAT return
copy is being furnished herewith. The Id. A.O has wrongly ignored the revised ITR for A.Y
2016-17 simply for the reason that it was filed after due date of filing of return, therefore he
has not taken cognizance of total stock In trade as on 31-03-201 ‘6 for Rs. J (149610262'/-" :h':il;
was the opening stock for the year under appeal. In assessment year under app
not madep:ny g'ndependent addition on account of brought forwarded stock for lm;'ne’dlalz
earlier year u/s 69 of the I.T Act. It Is humbly submitted that not only assessee has disc! c;;la
his financial transactions of purchase and sales gold jewellery to the I. T.depertment byd h‘;g
returns may be belated and also before the other government agenciles like VAT slz. ;: iy
paid taxes due thereon. The clalm of closing stock jewellery as on 37-03-16 an‘ it
forwarded to next financial year as on 1-4-2016 cannot be Ignored at any coi Ja Sl
permissible under the I.T law. There may position that the has c
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under Chapter VIA or w/s 12A or any exemption under the Act which required that the
corresponding ITR for the assessment year has compulsorily to be filed w/s 139(1) l.e. within
the prescribed time Ilmit for filing of his ITR 2. the ‘s claim for
exemption/deduction will not ilabl in the caseo the A.O has wrongly barred the
claim of stock in trade at Rs. 1,04,96,122/- as on 37-03-20176.

13. Vide para 7 of the assessment order the Id. A.O has wrongly held that the assessee
could not that the

has not produced books of account whereas the fact is
that the books of accounts were produced before him and after going through the books of
account the A.O has called for ledger copy of major transactions, audit report balance sheet,
P/ A/c along with bank statements etc. which were examine by him and these very fact has

been accepted by the A.O in his body of assessment order vide para § therefore this finding
iIs also contrary to the facts of the case.

14. Vide main para & of the assessment order the Id. A.O has wrongly held that taking into
consideration the facts mentioned in page 3, 4, § of the assessment order it Is established

that the has pPu. and sale to cover up unexplained cash
deposit of Rs. 14893000/~ during th. emone; tion for the year under question. For

g this e he hold tha, 7 opP 6! .stock as on 1-4-16 and the assessee
has made fictitious trading of Jew: %a 74 ;pﬁa& sto r g of j V.

money/ cash deposit during €¢ demonae l;'é’t‘)kén perio ay be whitened he could not
establish sale, purchase, openi| stock thers he is applijed provisiorr of section 145(3) of
the I.T Act to the extent of cas. posit fi 9= 12-16. It Is humbly submitted that
he has not given any show ca beforetref of

which is a preconditi in a _cas er&\wg{’aﬁq‘s‘é} 7 w's 143(3) of the I.T

O £§l- ccount 15 ¢

Iy
comp;e't
Act. Secondly the rejgcti e uaﬁsad’ih‘? 5 A.O has not pin
pointed any de; the auy 3 %3 the ar under question.
3r

Even partial rejeci ould«be either NIL or whole
books of account.

rth) u/s 145(3)
s

15. The ks of only the A.O ot able to draw correct profit and

loss from the ks of by in the regular course of business. In

the case the of it are ited and there is no deviation from method of
t d by the

and the A.O has not found any flaw in the books of
account therefore without issuing any show which is m. of I.T taw and the

action of A.O is bad both in law and on facts and it is req d that the ‘s books of

account which have been examined by Id. A.O may please be very kindly accepted.

That the is fu 1g trading r It
g stock, pur

from 1-4-2016 to 31-03- 2017 in the form of
¢ ) and sales.

16. The Id. A.a has not made any enquiry and has not brought any evidence on record eftc. or
raised any query on bogus purchase and sale. He has not appreciated surrounding

circumstances and cash sales. It appears that he himself ralsed the query and drawn the
Jusi t any
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e Id. A.O, on the facts and circumstance of the case has

wrongly applied section 69A of the I.T Act instead of section 69 of the Act because he himself
stated that entire cash deposit of Rs.1,93,48,000/- is deposited in his bank account and
ted as d ir d by him. The.precondition for application of section
69A Is that 8 which is specifically state that where the assessee is found to be owner of
money, bullion, jewellery or other valuable article and such above item are not recorded in
the books of t and the offered no explanation about the nature and source
isition of above valuable or the exp offered by him is not to the satisfaction of

of acq
the A.O only then the addition w/s-69A can be made.

17. Application of section 69A Thi

In the instant case of assessee cash sale transaction are recorded in the books of
e and from this books of account deposit has been made in bank account
This establish that there is a maintenance of books of account duly
d sales, bank account are a part of

18.
account of assesse
regularly maintain by him.
audited and the entire transactions of purchase an
assessee's regular books of account and bank account cannot be separated for the purpose
of section 69A, therefore in the instant case applicability of section 69 A is unlawful. Further
the assessee has given satisfactorily explanation regarding nature and source of income
(sale pr ds). It is not app bl %é}sales récejpts shown by the assessee recorded in
the books of account. It is because/;a e '1(?"3&8%" %rsady been shown in the books of
account as income at the time offsale only;iThete Is no jota of evidence having any adverse

ességyn;the book: account and once the purchase

remark on the purchase shown (b ass 9
has been accepted, the co 'pondlng ,Wal‘ei\s‘ cannot disturbed without giving any
04137/- recorded in the books of

conclusive evidence. There Is Jalization-of;sale of Rs. apﬁ
account, books of accounts are% lited_along With éldjy?‘ report and income on the sales
ition ?%unt of cash sale and

has been accepted 'g&:he j_.&o ‘Qg\\fﬁ’é\;s Ra[a e/jtiql of
e"é?ﬁmon of the same

rotation thereofjg.ga_ﬂ( dcgcountina'reg. Iy#ﬁwc
by the A.O amounts to xﬁé[d taxationtof.tAe=sameinco, {,:Eu er whén the availability of
.@5 ﬂ'{:ﬁ% ssee’has been accepted by

stock and purchase regcorded, éﬂgo‘(a% ﬁc%
the revenue as genuine d eg-lw[gg_ge__z;w‘gx in sufficient to Cover high
demonetization notes hel:la%'uss )ssee Is not require o‘;%: source of such recelpts of
the said high demonetization notes which were legal tender at that time.

19. The Id. A.O has wrong suspicion only towards opening stock in trade as on 1-4-2016
where as he has accepted all purchases during the.year and realization of sale proceeds
rejudice to above it is further submitted that when the books of account

there from. Without p.
of are intained and tr tions of purchase and sales, bank account are 9

recorded transactions there is no requirement for application of section 69A in the eye of law
as all the sales are recorded in the books of account. Even banking transactions are also
recorded in the books of account. Had there not been any books of account the application
w/s 69A may be advisable. The reliance place in the case of Smt. Teena Bhatia vs. ITO ITA
No 1383/Bang/2019 dt. 28-08-2020 and DCITvs. Kartik Construction Co. in ITA No

2292/Mum /2016 dt. 23-02-2018.

20. Simitarly, as regard double taxation as done by the Id. A.
separately cash sale reliance Is place to Devas Sahai Ujain ITA No.

O by taxing both gross profit and
336/Indore/2012 CIT Vs.
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AFEPNM4342J- GURDAS MAL ARORA
ALY, 201718
ITBAINFAC/S/250/2023-24/1057563016(1)

Devi Pd. Vishwananth 72 ITR 94 (SC) in this case it Is held that case if cash cred{t'repmsent
income it is a income from source which has already been taxed no separate addition can be
made.

« Cash Sale post d izatic pted by AO pt cash sale In SBN on the basis on
CBDT SOP. Deviation from CBDT SOP cannot be reason for addition (Agons Global P Ltd
VIS ACIT (Appeal No 3741 To 3746/Del/2019) °

« Cash Sale and non avallability of complete particulars of the names and addresses of
customers in the case of cash transactions in the sale bills could not be a ground for not
accepting the cash sale and its deposit. (R.B. Jessaram Fatehchand vs. CIT, 75 ITR 33
(Bom.) , M. Durai Raj vs. CIT, 83 ITR 484 (Ker.) )

« No addition if no other source of income available or established by AO not disclosed in the
retun ( Hon'ble Lucknow Tribunal in the case of Smt Veena Awasthi,ITA
No.215/LKW/20160rder dated 30.11.2018, Hon'ble Punjab & Haryana High Court in in the

case of CIT vs Jawaharlal Oswal and Others (I.T.A. No. 49 of 1999,Judgment delivered on
29.01.2016).

* Purchase and Sale alongwith Trading resy
by AO except Cash deposit in SB palt

) gt demonitization, once the sale is
from business and has been inclided undefj
511

business, the same can only be

taxable under the head of Profif & rofession u/s 28 and cannot be

treated as unexplained w/s 694\moreove;

when
disclosed in the return, the sam onl) Wate%as‘ Siness receipt. Reliance is placed
g
upon: -

v -
. Pr.CIT{Y™Bsj ;;'r],c%ad Ii=ITA=N
12/09/201
— ME Tax pEpaRY
- HIGH COURTOF=DELHIATNEW:=DELHII TA _613/2010 COMMISSIONEROF
INCOME TAX, Ms Suruchi’Aggarwal Versus KA SHJEWELLERYHOUSE

- ACT Central Circle-13 Mumbai V. Rahil Agencies, Order Dated 23 November, 2016,
The Hon'ble Mumbai Tribunal

Kanpur Organics Pvt. Ltd Vs. Dy. CIT Lucknow Bench Of ITATITA.675/LKW/2018
Dated 10/01/2020

- Lakhmichand Baijnath V. CIT [19591351TR41 6, Supreme Court

& ITAT GAUHATI BENCH 'E' In The Case Of Abdul Hamid V. Income-Tax Officer, IT
APPEALNOS.46 & 47 (GAU.) OF2019, JULY17, 2020

" INCOME TAX APPELLATE TRIBUNAL “0* BENCH, AHMEDABAD,

ITA.No.1652/Ahd/2011In The CaseOf Shri Pavan kumar Bhagatram Sharma Dated
11/04/2016
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AFEPMA3424- GURDAS AL AROR/A
AN -8
ITBAMNEAGISI25012023-24/1 057 6630181 )

- Gujarat High Court Approving ITAT Order In Caso Of Vishal Exports Overseas
Limnited, Income Tax Appeal No.2471 Of 2009,Dated 03/07/2012

- INCOME TAX APPELILATETRIBUNAL JODHPUR BENCH (SMC), JODHPUR, ITA
No. 143/ Jodh/2018, Shri Lovish Singhal Order Datod 25/05/2018

- M/S Singhal Eximpwvt. Ltd. V. ITO ITA No. 6520/Del/2018 Decided By ITAT Delhl On
72.04.2079

- Double Taxation of same Income by the AO as the cash sale has already been
included in the sale and GP derived has beon accepted by AO whereas AO has only

rejected book to of cash P as sp Iy in the order.
- No application of Section 69A as its h the is not recorded
in the on this Is not le in law.

2171. Book of £ d and additi made u/s 69A for ur

In various cases, It is observed that had d to the AO that amount

deposited during demonetization perio h sales, receipts from debtors etc and
sessee but AO has not considered

7°) of the satis; Fry w/'s 69A.

22. In such a situation additio
RECORDED such transaction
explanation Is required to be m.
be quashed by the cqurts.

of law because assessee had
d once it is recorded then no
chances that such addition may

23. If AO woul
addition is made
credential of the tra
authorities on merits an

een different. If
en=as. ‘e genuineness and
tion e decided by appellate

24. In a recent decision in the case of SMT. Teena Bethala vis ITO (ITA No 1383/Bang/2019)
dated 28/08/2019 The Ld. Bengalore branch had delivered that: On a reading of section 69A
(supra), it Is clear that the onus is upon the AO to find the assessee to be the owner of any
'y, bullion, j v or valuable article and such money, bullion, J llery or valuabl

rticle was not r in the books of account, if any, d by the for any
source of Income. In these circumstances, the AO can resort to making an addition under
section 69A of the Act only in respect of such monlies / assets / articles or things which are
not recorded in the 's b ks of L. In the case on hand, the cash deposits are
in the books of and are reportedly made on the receipt from a creditor

Further, the PAN and address of the creditor as well as ledger Pl of the
iIn the assessee’s books of account have also been field before the AO. In these
cir it is evident that the AO has not made out a case calling for an addition under
section 69A of the Act. Probably, an addition under section 68 of the Act could have been
constdered: but then that is not the case of the AO. The assessee, apart from raising several
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other grounds, has challenged the legality of the addition being made under section 69A of
the Act. In support of the assessee’s contentions, the learmed AR placed reliance on the
decision of the ITAT - Mumbal Bench In the case of DCIT Vs. Karthik Construction Co. in ITA
No. 2292/Mum/2016 dated 23.02.2018, wherein the Bench at para 6 thereof has held that
addition under section 69A of the Act cannot be made In respect of those assets / monles /
entries which are recorded in the assessee's books of account. In ITA Nos.1383 and
1384/Bang/2019 my considered view, the aforesald decision of the ITAT - Mumbai Bench
(supra) is squarely applicable to the facts of the case on hand, where the entries are
recorded in the assessee’s books of account. In this view of the matter, | am of the opinion
that the addition of Rs.6,30,000/- made under section 69A of the Act is bad in law in the
facts and circumstances of the case on hand and therefore delete the addition of
Rs.6,30,000/- made there under. The AO is accordingly directed.

25. Regular Cash sale converted as unexplained cash credit: In various cases, It is observed
that regular cash sale just before demonetization period is also not accepted and addition
were made on the basis of deviation in ratio as set out in various SOP issued by CBDT. 12

26. The Ld. Delhi Tribunal in the case of AGONS GLOBAL P LTD vis ACIT (Appeal No 3741
to 3746/Del/2019 has held that me, ition=ma nxthis ground that there is deviation in
ratio is not proper. When the asseSsee al iular ca. sale and deposit of cash in bank
accounts and if nothing incremepting is fodpd,; on

would tantamount to double taxation. 7]

2

27. The Ld. Indore Bench in th 4 se of D’l::M,/A§SOY_AL g

i UJJAIN vis Income Tax (Appeal
No 336/1nd/2012 has held that*iThe clgim of the ﬁep Iant that such addition resulted into
double taxation of theksa i comg{&ﬂ\;lgs\é’rb " yeards a, %euuse on cne
hand cost of thé‘t{a{:es a. axed-(a e"g?r g, m’sg ofitifrom e price uitimately
credited to profit &lgss on the otHér hand, gnts,réceived from above parties
has also been addé%‘u(g?%ﬂ‘b aﬁffgg{sﬂiéﬁé;‘g{grfre{: by the Hon 'ble Supreme
Court in the caseof CITvs De.u‘f.r.,a d=Vishwnath:P) swss 721TR194(SC)that "It is for
the assesseeto prove that even f'the cash credit représents income, it is income from a
source, which has already been taxed". The assesseehas already offered the sales for
taxation hence the onus has been discharged by it and the same income cannot be taxed
again.

28. Reliancecan also be placed on the decision of Hon'ble Supreme Court in the case of
CITvs Durga Prasad More (1969) 721TR807(SC)in which it was held *If the amount
represented the income of the assessee of the previous year, it was liable to be incluc_led in
the total income and an enquiry whether for the purpose of bringing the amount to tax it was
from a business activity or from some other source was not relevant”.

29. Reliance can be placed on the decision of Hon'ble Rajasthan High Court in t.he case of
Smt. Harshila Chordia vs ITO (2008) 298 ITR349 in'which it was held that *Addition u/s 68
could not be made in respect of the amount which was found to be cash receipts from the
customers against which delivery of goods was made to them™.

Page 17 of 25
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30.In the decision of Hon'ble ITAT, Nagpur Bench in the case of Mis Heera Steel Limil?; \;:
ITO (2005) 4 IT J 437 is also worth to be mentioned here that wherein it was held that od
the lower authorities failed to appreciate the case of the assessee that these were the trade

advances and not cash credits and inst such ad i the_ has supplied u-;e 13
material in due time as per details available on record. In view of the above, 'thlere s no
Justification for the revenue authorities to treat these cash ad as plained cash
credit u/s 68",

31.Reliance can also be placed on the decision of Hon'ble M.P. High Court in the cast? 'of
Add!. CIT vs. Ghai Lime Stone Co. (1983) 144 ITR 140(MP).It is evident from these Judicial
rulings that trade ad orcashr ived against which goods is supplied subsequently is
not a cash credit as contemplated by section 68.

32.Reliance can further be placed on the decision of the ITAT, Mumbai Bench in the case of
ITO vs. Surana Traders, (2005)93 Til 875: (2005)92 ITO212, the relevant observation of the
Mumbai Bench were as under :_ " So merely because for the reasons that the purchaser
parties were not traceable, the assessee could not be Ppenalized. In the sales documents, the
assessee has made available a” necgg deta&sgi.‘e. the total weight sold as well as the
rate per kilogram. Undisputedly, tl? S, ess_eq has m\a\ tained complete books of accounts
along with day to day and kilog) 71 o kilg lock jster. These were produced before
the A 0 by the Tha?g; J%;%‘%z@ubmme tock tally sheet along with the
audited accounts. The audit repoyt of the gs. ee also rs ample testimony in favour of
the assessee. The factum of th ssesseq:havil g malnta/'qu slock register and quantitative
details have been mentioned b A 0 insth ssmont order. No mistake were pointed

out by the AO in thes mcorgf ma\ietain‘e e qby t;:s.g&g e-?i&ce purchases have been
held to be genuine, the®co, espond{l‘&ales a b y‘éy ‘rel%) Ol ag/hation be termed
as hawala transa, ﬂoi Is,ﬁgewa"u‘r\is\\‘oaJ ezae_zi—'gggﬁ_ @'lﬁ(p?o e the, 'gf,rectness of such
additions. \ % CO;;,? Eig\ﬁﬁf(» WA
' 7€ TAX DEPARY

BB,

33. Applicability of section

The application of section 115BBE is bad both in law and on facts in the instant case. Section
115BBEcan be applied if ingredients of allegation u/s 69A are proved. Section 69A

specifically state that where the assessee is found to be owner of any money, bullion,

2 a"sales are recorded in the books of account. Nothing valuable as per 14 section 69A was
nd f

o be not recorded. Bank Pass book is also a part of regular books of account because

all transaction of bank account are Intained In a syst method and transaction
thereof are recorded in the books of account duly audited.

b) The assessee has tender a reasonable and satisfactory reply / explanation stating that the

entire sale pr ds par ly sale pr ds upto 9-11-16 and deposit thereof from bank
from 9-11-2016to 30-12-16 Is against the opening stock inventory of the year as well as

Page 18 of 25
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against credit purchase during the year,

¢) The addition itself is not warranted w/s 69A and therefore the consequenﬂellappllcarlon of
sectlon 115BBE is not applicable. It Is further submitted that the retrospective change In
section 115BBE through taxation amendment bill 2016 cannot be made applicable
retrospective and it cén be made only aftor the dato_of taxation bill publish in a Gazette of
India and cannot be applicable to the transaction made prior to amendment, It is vtlarthwh.lle
to notice that section 115BBE was amended on 15-12-2016 therefore transaction falling
beyond this date can be a subject matter of charging section of 11588'5. Reliance is being
place to the judicial pronouncement in the order of Hon'ble Rajasthan High Foun in the case
of PCITvs. Bajrang Traders ITA No. 258/ 2017. It Is submitted that similar question was
aroused before the court and it was decided In favour of assessee. In the instant case there
is source of income/amount credited in the assessee's books of account/regular bank
account out being regular sales out of regular inventory of stock as on 1-4-16 added with
purchase during the year.

34. The case law relied upon by the A.O In the case of Sumati Dayal vs. CIT reported in 214
ITR 801(5C). In fact this case is not applicable ln%ase of assessee because in this case

me havin 10 knowledge of it but in the instant
ribasis cé% g from earlier years and followed
aotigpplicablélip our case,”

74 As seen from the¥
contended that he Is a regular in|
the purposes of govgmment age
during the demonetization

Z

g~bee 4
submitted that thersales We Diwall anq‘due
had to close his blisjnesd ;m tire (Tyggnq gh
stated that there wasag ina DisFike opdof the,A%Y 201516 and similarly
in the return filed for the A%a2016- ; hexforget.tmin&f‘agl 10sing stock and cash in hand
by mistake. Further, the assess§ contended that the*Brovisions of section 69A are not
applicable to facts of the case as the transactions are recorded in the books of accounts and

relied on some case laws including decisions of the [TAT Bangalore in the case of Smt,
Teena Bhatia vs. ITO ITA No 1383/Bang/2019 dt. 28-08-2020 and DCITvs, Kartik

{aate proceedings, the assessee
ined all the regular records for
tion on a;gount of cash deposits

m Wssessee further
0 prolonged illness he

een cleared, It was

7.5 1 have given my thoughtful consideration to the Issue under dispute and found

that the AO made the Impugned addition based on proper appreciation of factual
matrix of the case,

76 At the outset, It Is an admitted fact that consequent to demonetization of
SBNs L., Rs.500/- and Rs,1000/- notes, l.e., w.e.f, 09,11.2016, it has become illegal

to transact in SBNs while conducting buslness operations or for that matter any other .

activities in exchange of SBNs,
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7.7 The assessee is an individual and i busi
. n the of trading of gold
i‘:r:no:d ornaments under the name & style of M/s Pankaj Chain & Jewellers, at Naya Ganj
pur. B :

7.8 The assessee has shown huge cash sales in the month of S ber 2016 & Octob
2016 as compared to cash sales in the remaining previous months for the year under
consideration.

7.9 There was an abnormal increase in cash sales mainly in the month of October 2016,
in which total cash sales of Rs. 2,07,08,131/- were shown.

7.10 The assessee has shown total purchase of Rs. 76,92,388.41 (including VAT & Central
Excise Duty). All the cash/purchases have been shown from 01.09.2016 to 07.10.2016.

7.11 The assessee has shown total sales of Rs. 3,08,09,199.81 (including VAT & Central
Excise Duty). It was observed that the assessee has Sold goods mostly in cash amounting to
range of Rs. 32,000/- to 49,500/~ upto the 08.10.2016. and has sold goods mostly in cash
amounting to range of Rs. 1,46,000/- to 1,48,500/- from 27.10.2016 to 03.11.20186. It is found
that the assessee has shown cash sgl/e,ﬁosﬂy intthe, month of October 2016 I.e. just before
the demonetization period i.e. befor08.13:2018x, <\

7.12 On perusal of the cashjbook, it Eié?;éf d that cash balance at the end of the
month upto September 2016 wa: maximu gi ‘the month @fjSeptember 2016 which was Rs.
11,04,675/- but the closing casfytbalance é@a.ﬂ.zo;ﬁ was shown at Rs. 2,03,12,051/-

due to abnormally high cash sal the monthrof o:to:%gms.

O B ;

7.13 After the huge_cash,depositx0 Rggd\87 00;000/-, 1 % in HDFC Bank
account no. 01%80%0%‘0’%9. e:a';é?‘gggﬁég/aigﬂf{ 5;}391:3 a ﬁnt of unsecured
loans mostly to l%‘aml me'@m perdsal %,g@\“m’o/%:ygs and squared up
accounts during the year unde nsldF}’anrD*[_f-_Tsﬂe‘g_Fp a’tléb un-explained cash has
been introduced in the bus nqsﬁ?é'shapmfxcas a‘e}gnd Is unexplained money was
routed to the beneficiaries/family members.

The assessee has deposited cash of Rs.8,50,000/- in the month of October, 2016
11.2016. At that time, the assessee had cash In

led by him. In fact this cash was non-existent,
amounts of

7.14
and Rs.1,50,000/- between 01.11.2016 to 08.
hand more than 2 crores as per the detalils fi
otherwise the assessee could have deposited that cash too and not small
Rs.8,50,000/- and Rs.1,50,000/-. This clearly shows that cash sales are inflated and not
genuine.

has shown d cash sales to
during the demonetization period
blish the sale, purchase,

7.15 In view of the above, it is evident that the
cover up the unexplained cash deposits of Rs.1,93,48,000/-

i.e. from 09.11.2016 to 30.12.2016. As the could not
nces, therefore, in absence of the

opening stock etc. with supporting documentary evide
necessary documents/explanation the AO rejected the books of account uls.1ﬁS(3) of me
Income tax Act, 1961. The case laws relied upon by the assessee are not applicable to the
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facts of the case.

7.16 In view of the above facts and circumstances, it is clear that bogus cash sales claimed
to have been done just before the demonetization period Is only a device to legitimize his
unaccounted cash accumulated in the form of SBN. is pl: d on the 1 of the
Hon'ble Supreme Court in the case of Durga Prasad More and Sumati Dayal Vs.CIT(1995)
214 ITR 801 wherein it was held that "apparent must be considered real until it is shown that
there are reasons to believe that the apparent is not the real and that the taxing authorities
are entitled to look into the surrounding circumstances to find out the reality and the matter
has to be considered by applying the test of human probabilities. In the instant case, the
transactions as shown in the books of accounts are beyond human probabilities. The
assessee has not been able to fumish complete/necessary documentary evidence in support
of the claim that the cash has been received from the customers just before the
demonetization. Thus, it is evident that the assessee had Introduced his own unaccounted
cash In the books of accounts.

717 Regarding the argument of the assessee that the provisions of Sections
69A are not applicable as the s:‘?)g:ash d{rs\slts were recorded in the books of
accounts, where the factual ma S mensurate with the human probability,
additions cannot be deleted ég&: _p ds as held by the Hon'ble ITAT
Delhi in the case of Gloria Eygéenia Ryna \B nerji in No.3510/Del/2019. Reliance
is also placed on the decisiofs of the I f High Courts in the following cases i.e.,
113 Taxmann.com(Mad), 20\] gaxman B qm;' funher. even though the said
cash deposits wer: recorde Nin \lhe,books ofgec o nls. as dt‘pg assessee failed to
substantiate the na! U Q?S:EW ie section 68 are
applicable to t .%a‘s& J.herefor } e considered to
have been done
b M ppg‘

7.18 Further, rega ng ment-o&lhe"a‘ at the provisions of section
115BBE are not applicable to the facts of the case, as the addition should be considered
to have been done u/s 68 and the assessment year under consideration is A.Y 2017-
18, provisions of section 115BBE are squarely applicable to the facts of the case.

In view of the above, it is clear that the assesseg Inflated the cash sales just before
the demonetization period to justify the cash deposits made during the
demonetization period and therefore, addition of Rs. 1,93,48,000/- considered to
have been done u/s 68 is hereby confirmed. Thus, the ground NO. 1, 2, 3 raised by
the assessee on this issue are dismissed.

7.19 The ground No.4 Is ralsed against the AO’s action in making an
addition of Rs.23,06,000/- u/s.40A(2)(b) of the Act.

During the assessment proceedings, on perusal of para 23 of the audit reporl,
the AO found that the assessee has made payments to the persons specified u/s 40A(2)(b)
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which is reproduced as under:-

Name of related|PAN Relation Nature Payment made|
party Transaction (amount)
Pankaj Arora IAIWPA43088 Son _ |satary \15.81 ,000 \
\Versha KUmarilAAMPA8961 c \Wife Salary 10,21,000
|Arora
Palak Arora IAGGPA3697P Daugher-in-law _ [Salary \9.60.000 \
Mohit Kumar Dua IAEQPK2736K Son-in-law Salary 1,60,000 \
Beena Arora IAGGPA3701L “?g‘hter Salary 80,000 \
LN _adide
Versha KUmarilAAMPA8961 Wife ¥ t 4,84,000
|Arora
2 £
Total e % 42,86,000
of .86,
h A %zmh PN A 2

7.20 ewggryffé Mé’s‘{ S\“n}ge exc'g:sive payments to
his family members¥yJt is fo! d@@ygzc-},goglrsj%l’%yb?f{ls 138,02,00 #has been paid to his
son, wife, daughter in law, son=in- and’his‘dau rf*ﬁﬁi gsthe course of assessment
s w %

proceedings, the assessee could.not justi & huge salary“Pald to his family members. No
satisfactory justification/explanation were offered by_the assessee on the above issue of
payment of salary. As per market trend, a person is available for a salary of Rs.20,000/- to
Rs.25,000/- per month. The assessee could not justify the monthly salary paid to his family
members. It is observed that the assessee has diverted his profit in the shape of salary of
Rs. 3,00,000/- per person per year is being estimated as reasonable and accordingly salary
of Rs. 15,00,000/- (5 persons-as above) s being allowed and the balance amount of Rs.
23,02,000/- (3802000 - 150000) has been disallowed on account of excess salary paid to the
persons specified u/s 40A(2)(b) of the Income Tax Act, 1961.

During the appellate proceedings, the assessee filed the written submissions
the relevant part of which is reproduced as under

“Application of section 40A(2)(b) This Issue has been discussed by the Id. A.O in the
body of assessment order vide para 7 & 8. The Id. A.O has disallowed salary by estimate
paid to PankajArora, Versha Kumari Arora, PalakArora, BeenaArora & Mohit Kumar Dua
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holding without investigation, examination of persons and without giving comparable cases of
market wrongly held that salary of Rs. 3 lac per person per year is being estimated :
reasonable and therefore out of total claim of salary to the tune of salary 3802000/ o:
turnover of Rs. 30504137/-. He has not doubted the services rendered by them and bonafid)
payment of salary expenses. It is submitted as under:- d

3, That Shri PankajArora is & regular Income tax payer and he Is well verse with testing of
gold and repairing thereof. He has also Introduced interest free capital of Rs. 8 lacs. Sale for
the assessment year under question has increased substantially. He Is a graduate, he has
vast experience in this line of business and on the bass of his experience he has started his
own partnership business. He has disclosed his salary In his ITR as salary income from this
concern as well as his professional income arises from testing of Gold and repairing work.
This can be seen from computation of income for A, Y 2016-17 & 2017-18, Whatever the
salary he has offered the same in his ITR and has paid taxes @ 30%. Therefore the
disallowance in the hands of employer is amount to double taxation, It Is not permissible in
the I.T law. Taking into consideration his day fo day activities in the participation of his old
father's business, the payment of salary is quite reasonable and had the Id. A.O examine him

he might has been satisfy the sa}af)i/ﬁg/g@to him,iﬂauwe 1d, A.O sitting in the own chalr, at
s th

his own whims has estimated the salary g&l&ng‘ 2( S%a.is a market trend therefore Rs.3 lac
iontils not raflecting in the assessment order.
{

salary is reasonable. His basis/ of ]udglgy
Therefore the action of A.O Is #rong. No sijfsl Is belng taken by them on deposit with

concem : iy

loyee of assessee drawing salary

3 That Smt. Versha Kumari Argg, she Istavrequiar. em
is do ‘%n her own business
W

rom ALY 2015-16 except in A Y2046-17 %%;;sg{e"ﬁ
making chain) she Iguélwlmdgé\\‘l )l‘g( W
firm. She participate’in his ggyr{o Hay:business-acily ség
line of trading o‘f\g Id o m@;’ ] a(fr rgle &(fg‘ﬁ 16..membér cannot be denied.
Therefore salary paid*to, her imeco sol&zcefb&? icesethe Id#A.0 has not denied her
services but he has estimated:tag,same on mp :ve@sl

5. That Smt. Palak Arora, she is a regular employee of assessee. She has also introduced
interest free capital of Rs.1 240000/-, she is well verse in repairing in motimala of gold. She
also disclosed income there form in her hand. She is skill lady having knowledge in sales of
jewellery omaments and looking entire counter sales. Therefore salary paid to her in
consolence of services the Id. A.O has not denied her services but he has estimated the

same on presumptive basis.

e h
'Rs#4,00:000/- in assessee’s
nour, é’ aware that in this

6. That the salary of Mohit Kumar has not increased in this year as in AY 2014-15,2015-
16,2017-18. His salary was Rs.192000, 198000, 160000/~ respectively. The Id. A.O has
himself stated that a salary of Rs.3 lac per year is reasonable therefore salary s below 3 lacs
and similar is the position of Smt. BeenaArora. 17

7. Your honour may appreciate that the Increase In remuneration during the year has link
with the tumover / profit of the entity. The assessee has filed reply and details thereof, The
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ld. A.O has not issued any show i
cuslon wirou oy Foeegato o o of eve s T e et o
disputed the rendering of services of the employees. It has been h;ld Ina thse il i
Kashi 106 ITR 189 Madras HC matter of commercial expediency shouldcla::elgfftham’al
business concern. In the instant case recipients are Identifled and payment of sala I: !Ihe
taxed in their hands they assessed in higher bracket of tax slab. The dlsallowance?ls puar:IO
based on i and conjuncture. The A.O has not brought any material on record, an;
cognizance basis as to why the business expenditure is disallowed. It is not the case th:at the
expenditure was considered as bogus. It is a estimation without any basis. No disallowance
in preceding year is made. The details of salary paid was filed before the A.O. the
observation for estimation of remuneration paid to the employee, allowed In previous year is
very general in nature. It has no basis are evidencible. The was doing busil in
his all segments and this is undisputed fact, which Is not possible without services of
employee. Once the services are undisputed remuneration cannot be disallowed. In the light
of decision of Hon'ble Supreme Court in the case of Upper India Publishing House P. Ltd. Vs.
CIT reported in 117 ITR 569 it is held that onus is on the revenue to prove that the
expenditure incurred by the business man is unreasonable then the provision of section
40A(2)(b) can be applied. The actiol of 6 A.0 shotld.be based on well founded reason .the
assessee also relied upon CIT vs/‘é’gcn‘?ﬁ‘z_g}gg.g% ed In 303 ITR 271, CIT vs. Forbes
Tea Brokers reported in 315 IT%/g/:t anmiclﬂ%;. Dens6;Haryana (P.) Ltd. Reported in 328

ITR 14. In the case of Corona:?l Flour Mriﬁ‘ \s. ACIT reported in 314 ITR 1 it is held that
Mo

S
A.O. has to record it s finding a% whetha‘; o 3‘§Jpendilu[r 's excessive or unreasonable on
the basis of three basic require t/sectioiz;{u;"éﬁa fair magket price of the goods, services for
which the payment is, made, legfz’%e{e need of busjl bs/s@&g benefit derived to the assessee

on receipt of servlceé}) In thegnstant V"shé’ this exercisesls missin allowances made
oy o

purely on the ba: stoégss tion+and-presum, rwhichis unjustified.’
\‘ 7@' q"*&n—nnﬂ“ i~

at Mr. Pankaj Arora

2
7.21 In thecase ofBankal ass ?é,‘éy\c t nggd
offered the amount rec’aT“/ed as sala| w.pf;éﬁ\%:g‘éé “@30%~#However, the assessee did

not furnish any documenstl ence In support ofghis™claim. Further, in case of the
remaining family members, the assessee simply_ claimed that they are skilful and
experienced and therefore deserve high salary which is more than the market rates.
However, the assessee did not furnish any documentary evidence in support of his claim.
Further, the assessee did not pay such high salary to any of his other employees other than
his family members. The AO observed that the salary paid to the family members is
excessive as per the market rate. Therefore, the contention of the assessee that the AO
disallowed excess salary without making any observation about the market rate is not
tenable. Therefore, the case laws relled upon by the assessee are not applicable to the facts
of the case. Further, the assessee did not fumish any justification for paying such high
salaries to only his family members and not to other employees. In view of the above, | am
of the considered opinion that the AO rightly made the impugned addition of Rs.
23,06,000/- u/s.40A(2)(b) warranting no interference of the appellate authority.

Therefore, ground no. 4 ralsed by the assessee on this issue is dismissed.
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(C) The present appeal has been filed by the assessee against
the aforesaid impugned appellate order dated 30/07/2024
passed by the learned CIT(A). In the course of appellate
proceedings in Income Tax Appellate Tribunal (ITAT), the

assessee filed paper book containing the following particulars: -
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Sl. No. Particular
1 Copy of acknowledgement alongwith Brief Facts of the case

and Written Submission filed during the Appeal proceeding

2 Copy of ITR, Computation along with of Balance sheet and P/L
Account for A.Y 2014-15

3 Copy of Sales Tax order for F.Y 2013-14

4 Copy of ITR, Computation along with of Balance sheet and P/L
Account for A.Y 2015-16

5 Copy of Sales Tax order for F.Y 2014-15

6 Copy of Revised ITR, Computation along with Form No. 45 for
A.Y 2016-17

7 Copy of Balance sheet and P/L Account for A.Y 2016-17

8 Copy of Intimation u/s 143(1) dt. 25-03-2017 for A.Y 2016-17

9 Copy of annual VAT return for F.Y 2015-16

10 Copy of Vat Order for the F.Y 2015-16

11 Copy of ITR, Computation along with audited financial
statements for A.Y 2017-18

12 Copy of annual VAT return for F.Y 2016-17

i3 Copy of notice u/s 142(1) and reply to query along with
supporting documents filed before A.O during the course of
assessment proceeding.
Stock Register of Gold Jewellery
Stock Register of Gold Diamond
Purchase Register
Sale Register

14 Copy of stock summary opening, purchase and sale alongwith
summary of cash/credit purchase and sale for F.Y 2016-17

is Copy of Purchase accounts for F.Y 2016-17

16 Coy of sale accounts for F.Y 2016-17

17z Copy of ITR, Computation of Pankaj Arora for A.Y 2017-18 to
2014-15

is Copy of ITR, Computation of Smt. Versha Kumari for A.Y 2017-
18 & 2015-16

19 Copy of ITR, Computation of Palak Arora for A.Y 2017-18
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20 Copy of ITR, Computation of Beena Arora for A.Y 2015-16 &

2016-17
2L Copy of ITR, Computation of Mohit Kumar Dua for A.Y 2014-15
to 2017-18
22 Copy of intimation filed before Sales Tax authorities surrender
of TIN and closure of business
\
23

Copy of GST registration documents of new partnership M/s. K
Pankaj Chain & Jewellers along with copy of PAN Card.

(C.1) Moreover, written submissions were also filed from the
assessee’s side which are reproduced below for the ease of

reference: -

“1. That it is undisputed facts that the appellant is an individual and
engaged in the business of trading of gold and diamond ornaments under
the name and style of M/s Pankaj Chain & Jewellers, 54/ 1, Naya Ganyj,
Kanpur. The appellant is regular income tax payer having PAN:-
AFEOMA4342J aged about 75 years deals in the business of trading of
gold jewellery and has maintained all the regular records necessary for
accounting purpose as well as for the purpose of other government
agencies (VAT etc.).

2. The appellant has filed his return on 30-10-2017 alongwith audited
financial statements disclosing return of income at Rs. 73,64,740/-. The
assessment in this case has been framed u/s 143(3) on a total income of
Rs. 2,90,18,740/- after making an addition of Rs. 1,93,48,000/- u/s 69A
of the ILT. Act, 1961 as discussed in para 6 of the assessment order and
addition of Rs. 23,06,000/- u/s 40A(2)(b) of the I.T. Act, 1961.

Addition of Rs. 1,93,48,000/- on Cash Deposit from Sale u/s 68/69A of
the Income Tax Act, 1961:

3. That the appellant humbly submits before your honour that the Id.AO
as well Id.CIT(A) has erred in making addition of Rs.1,93,48,000/- on
account of cash deposit from cash sale made during the demonetization
period. The conclusive finding of the Id.AO is reproduced as under:

"the assessee has shown fictitious purchase and sale to cover up the
unexplained cash deposits of Rs. 1,93,48,000/- during the
demonetization period i.e. from 09.11.2016 to 31.12.2016 for the year
under consideration, there were no opening stock as on 01.04.2016, but
in the shape of fictitious trading of jewellery, the assessee has made an
imaginary story of trading of jewellery business so that the unexplained
money/cash deposits made during demonetization period may be
whitened. As the assessee could not established the sale, purchase,
opening stock etc. with supporting evidences, therefore, in absence of the
required documents/explanation the book of account is hereby rejected
u/s 145(3) of the Income Tax Act, 1961 to the extent of cash deposits
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mode during the demonetization period i.e. from 09.11.2016 to
30.12.2016."

4. That the appellant being aggrieved from the order of Id.AO as well as
the order of Id.CIT(A) is in appeal before your honour for appropriate relief
in the interest of justice. The Id.CIT(A) has dismissed the appeal by giving
verbatim finding of the Id.AO.

5. The appellant humbly submits before your honour that Id.AO has
doubted the cash deposit on account of sale on the basis of erroneous
presumption that the appellant does not have any jewellery business and
that there is no opening stock as on 01.04.2016 and that the appellant
has made an imaginary story of trading of jewellery business so that the
unexplained cash deposit may be whitened.

Whereas the appellant humbly submits that the Id.AO has erred in
making such presumption as the appellant has been doing trading of
jewellery business since long in support of which the appellant has filed
ITR, Computation, Balance Sheet and Sale Tax Order for FY 2013-14, FY
2014-15 & FY 2015-16 as appearing on page 27 to 73 of the paper book.

6. The appellant further humbly submits that the allegation of the A.O.
that there is a abnormal high sales in huge volume mainly in the month of
October, 2016 whereas the Ld. A.O. has failed to appreciate that there is
high sale in October because of Diwali festival and because of appellants
determination to close the business because of old age, the appellant has
cleared his entire inventory as per books upto October, 2016 and had
closed the business on 29.11.2016 copy of intimation filed before Sale tax
authorities, surrender of TIN and closure of business is appearing at page
245-246 of the paper book.

7. The appellant has filed VAT return as per requirement of government
law and all the transactions, closing stocks has been disclosed in VAT
return. In the instant case the appellant has opening inventory as on
01.04.2016 at Rs. 1,04,96,122/- reflecting in the VAT Return for FY 2015-
16 and VAT Order for FY 2015-16 on page 66-68 and 69-73 respectively
which has also been shown in ITR filed for A.Y. 2016-17 reflecting on
page 58 of the paperbook and the return has been processed u/s 143(1)
of the LT. Act, 1961 dated 25.03.2017 appearing on page 49 of the
paperbook to which the Id.AO has erroneously alleged that the ITR filed
for AY 2016-17 and AY 2015-16 are invalid. For the AY 2015-16, the ITR
filed and its processing u/s 143(1) is appearing at page 41 and 35 to 40
of the paperbook respectively. The objection of the A.O. is based on
presumption and assumption.

8. Further, the total purchase during the year is at Rs. 76,92,388/ - out of
which cash purchase is at Rs. 16,04,353/-only. The contention of the A.O.
is misleading and contrary to the facts stating that the assessee has
shown total purchase of Rs. 76,92,388/-including VAT/excise duty and
these are mostly in cash in the range of 18000 to 19000 shown from
01.09.2016 to 07.10.2016. Whereas the fact is that the cash purchase
01.09.2016 to 07.10.2016 is at 747.406 gms. only.

9. The appellant humbly submits before your honour the supporting
documentary evidence to establish the existence of business and stock on
which the Id.AO has alleged on the presumption while making addition as
to existence of trading of jewellery business and stock availability as on
01.04.2016 and the cash purchase made during the year as following:

Existence of Business & Availability of Stock:
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Assessment Year 2014-15

Copy of VAT order of the F.Y 2013-14 (Pg 31-34)

Copy of ITR alongwith financial statement for A.Y 2014-15 (Pg 27-30)

Assessment Year 2015-16

Copy of VAT order of the F.Y 2014-15 (Pg 46-48)

Copy of ITR alongwith financial statement for A.Y 2015-16(Pg 41-45)

Copy of intimation under section 143(1) for A.Y 2015-16 (Pg 35-40)

Assessment Year 2016-17

Copy of VAT return & VAT order of the F.Y 2015-16 (Pg 66-68 & 69-71)

Copy of ITR alongwith financial statement for A.Y 2016-17( Pg 54-61)

Copy of intimation under section 143(1) for A.Y 2016-17 (Pg 62-65)
Details of Stock Register & Purchase/Sale Register:

Copy of Stock register of Gold Jewellery (Pg 114-120)

Copy of Stock Register of Diamond (Pg 121-123)

Copy of Purchase Register (Pg 124-125)

Copy of Sale Register (Pg 126-132)

Stock Summary of Opening Stock, Purchase & Sale alongwith Summary
of Cash/Credit Purchase & Sale for the F.Y 2016-17 (Pg 154)

Copy of Purchase Account for F.Y 2016-17 (Pg 155-165)
Copy of Sale Account for FY 2016-17 (Pg 166-198)

10. The appellant humbly submits before your honour that from the above
the facts are undisputed that the appellant is doing trading of jewellery
business and that the stock as on 01.04.2016 was available at Rs.
1,04,96,122/ - reflecting in the VAT Return for FY 2015-16 and VAT Order
for FY 2015-16 on page 66-68 and 69-73 respectively and that the
purchase out of Rs. 76,92,388/- cash purchase is at Rs. 16,04,353/-only
and mostly the purchases has been made from the registered parties to
whom payment has been made through cheque. Therefore, once the
purchase has been made and the stock is available for sale then sale
made by the appellant recorded in the book cannot be doubted without
any cogent material on record to establish the same. Merely on
presumption and surmises addition cannot be made.

Reliance is placed upon the following decision where purchase
ACIT vs. Harshit Garg, ITA 451/Lkw/2024 dated 04.07.2025
Track Exim Put Ltd. vs. ACIT, ITA 324/Lkw/2024 dated 29.11.2024
Pradeep Kumar vs. ACIT, ITA 198/Lkw/2024 dated 04.09.2024
Smt. Charu Aggarwal vs. CIT [2022] 140 taxmann.com 588.

ACIT vs. Hirapanna Jewellers [2021] 128 taxmann.com 291.
Anantpur Kalpana vs. ITO [2022] 138 taxmann.com 141.
Mahesh Kumar Gupta vs. ACIT [2023] 151 taxmann.com 339.
DCIT vs. Roop Fashion [2022] 145 taxmann.com 216.
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ITO vs. J.K. Woods India Put. Ltd. [2024] 158 taxmann.com 208. Shobha Devi
Dilipkumar vs. ITO (2024) 160 taxmann.com 1249.

Bawa Jewellers Put. Ltd. Vs. DCIT, ITA No.352/DEL/2021 [ITAT, Delhi Bench).
Lalchand Bhagat Ambica Ram vs. CIT, 371 ITR 288 (SC).

Mehta Parikh Co. vs. CIT, 30 ITR 181 (SC).

CIT vs. Associated Transport Put. Ltd. [ 1996] 84 taxmann 146.

CIT vs. Chandra Surana, ITA No.166/JP/2022 [ITAT Jaipur Bench).

Balvinder Kumar vs. ITO, ITA No.256/Amr/2022 [ITAT Amritsar Bench).

JKG Exports vs. ACIT, 161 taxmann.com 481.

Prashant Pitti vs. ACIT, ITA No.3032/DEL/2022 [ITAT Delhi Bench/.

Smt. Sarika Jain vs. CIT, [2017] 84 taxmann.com 64.

Sunny Kapoor vs. ITO [2022] 142 taxmann.com 577.

Sita Ram Rastogi vs. ITO, ITA No.23/LKW/ 2022 [ITAT Lucknow Bench]

11. Moreover, the purchase and sale has been recorded in the books to
which the appellant has offered the profit to tax and the Id.AO has
accepted the same and has made partial rejection of books of account to
the extent cash deposited. Such addition made would lead to double
taxation as the sale has been offered to tax and accepted by the Id.AO
while making addition to the return of income and computing the
assessed income as apparent from the assessment order.

12. The Ld. Indore Bench in the case of DEWAS SOYA LTD, UJJAIN v/s
Income Tax (Appeal No 336/Ind/2012 has held that "The claim of the
appellant that such addition resulted into double taxation of the same
income in the same year is also acceptable because on one hand cost of
the sales has been taxed (after deducting gross profit from same price
ultimately credited to profit & loss account) and on the other hand
amounts received from above parties has also been added u/s. 68 of the
Act. This view has been held by the Hon 'ble Supreme Court in the case of
CIT vs Devi Prasad Vishwnath Prasad (1969) 72ITR194 (SC) that "It is for
the assessee to prove that even if the cash credit represents income, it is
income from a source, which has already been taxed". The assessee has
already offered the sales for taxation hence the onus has been
discharged by it and the same income cannot be taxed again.

(Disallowance of Salary of Rs. 23,06,000/ - u/s 40A(2)(b)

13. The appellant would like to humbly submit that the issue has been
discussed by the Ld. A.O. in the body of assessment order vide para 7 &
8. The Ld. A.O. has disallowed salary by estimate paid to Pankaj Arora,
Versha Kumari Arora, Palak Arora, Beena Arora and Mohit Kumar Dua
holding without investigation, examination of persons and without giving
comparable cases of market wrongly held that salary of Rs. 3 lacs per
person per year is being estimated as reasonable and therefore out of
total claim of salary to the tune of salary 38,02,000/- on turnover of Rs.
3,05,04,137/-. He has not doubted the services rendered by them and
bonafide payment of salary expenses. It is accepted practice that the
jewellery business is run by family members themselves and salary is
paid in the form of remuneration for their work in the business which are
discussed below.

14. That Shri Pankaj Arora is a regular income tax payer and he is well
verse with testing of gold and repairing thereof. He has also introduced
interest free capital of Rs. 8 lacs. Sale for the assessment year under
question has increased substantially. He is a graduate, he has vast
experience in this line of business and on the basis of his experience he
has started his own partnership business. He has disclosed his salary in
his ITR as salary income from this concern as well as his professional
income arises from testing of Gold and repairing work. This can be seen
from computation of income for A. Y 2016-17 & 2017-18. Whatever the
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salary he has offered the same in his ITR and has paid taxes @ 30%.
Therefore the disallowance in the hands of employer is amount to double
taxation. It is not permissible in the I.T law. Taking into consideration his
day to day activities in the participation of his old father's business, the
payment of salary is quite reasonable and had the Id. A.O examine him
he might has been satisfy the salary paid to him. But the Id. A.O sitting in
the own chair, at his own whims has estimated the salary saying that
there is a market trend therefore Rs. 3 lac salary is reasonable. His basis
of judgment is not reflecting in the assessment order. Therefore the action
of A.O is wrong. No interest is being taken by them on deposit with
concern.

15. That Smt. Versha Kumari Aroa, she is a regular employee of assessee
drawing salary from A.Y 2015-16 except in A.Y 2016-17 (in this year she
has done in her own business making chain) she is also introduced
interest free capital of Rs. 14,20,000/ - in assessee's firm. She participate
in his day to day business activity as your honour is aware that in this
line of trading of gold ornament the major role of female member cannot
be denied.. Therefore salary paid to her in consolence of services the Id.
A.O has not denied her services but he has estimated the same on
presumptive basis.

16. That Smt. Palak Arora, she is a regular employee of assessee. She
has also introduced interest free capital of Rs. 1240000/ -, she is well
verse in repairing in motimala of gold. She also disclosed income
thereform in her hand. She is skill lady having knowledge in sales of
jewellery ornaments and looking entire counter sales. Therefore salary
paid to her in consolence of services the Id. A.O has not denied her
services but he has estimated the same on presumptive basis.

17. That the salary of Mohit Kumar has not increased in this year as in
AY 2014-15, 2015-16, 2017-18. His salary was Rs. 192000, 198000,
160000/ - respectively. The id. A.O has himself stated that a salary of Rs.
3 lac per year is reasonable therefore salary is below 3 lacs and similar is
the position of Smt. Beena Arora.

18. Your honour may appreciate that the remuneration during the year
has link with the turnover / profit of the entity. The Id. A.O has not issued
any show cause notice. He himself raised the query and draws the
question without any investigation or opportunity of being heard. That the
A.O has not disputed the rendering of services of the employees. It has
been held in the case of Ramlal Kashi 106 ITR 189 Madras HC matter of
commercial expediency should be left to the business concern. In the
instant case recipients are identified and payment of salary is also taxed
in their hands they assessed in higher bracket of tax slab. The
disallowance is purely based on surmises and conjuncture. The A.O has
not brought any material on record, any cognizance basis as to why the
business expenditure is disallowed. It is not the case that the expenditure
was considered as bogus. It is an estimation without any basis. No
disallowance in preceding year is made. The details of salary paid was
filed before the A.O. the observation for estimation of remuneration paid to
the employee, allowed in previous year is very general in nature. The
assessee was doing business in his all segments and this is undisputed
fact, which is not possible without services of employee. Once the services
are undisputed remuneration cannot be disallowed. In the light of
decision of Hon'ble Supreme Court in the case of Upper India Publishing
House P. Ltd. Vs. CIT reported in 117 ITR 569 it is held that onus is on the
revenue to prove that the expenditure incurred by the business man is
unreasonable then the provision of section 40A(2)(b) can be applied. The
action of the A.O should be based on well founded reason the assessee
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also relied upon CIT vs. NEPC India Ltd. reported in 303 ITR 271, CIT vs.
Forbes Tea Brokers reported in 315 ITR 404 and CIT vs. Denso Haryana
(P.) Ltd. Reported in 328 ITR 14. In the case of Coronation Flour Mills vs.
ACIT reported in 314 ITR 1 it is held that A.O. has to record it is finding as
to whether the expenditure is excessive or unreasonable on the basis of
three basic requirement/section (like a fair market price of the goods,
services for which the payment is made, legitimate need of business and
benefit derived to the assessee on receipt of services,) In the instant case
this exercise is missing the disallowances made purely on the basis of
assumption and presumption which is unjustified.”

(C.2) At the time of hearing, the Ld. Counsel for the assessee
relied on the aforesaid written submissions and on the aforesaid
paper book referred to in foregoing paragraph no. (C) and (C.1) of
this order. The Ld. Departmental Representative for Revenue
supported the impugned order of the Ld. CIT(A) as well as on the
assessment order referred to foregoing paragraph no. (B) and

(B.1) of this order.

(C.1) We have heard both sides. We have perused the materials
available on records. As far as the aforesaid addition of
Rs.1,93,48,000/- is concerned; perusal of the assessment order
shows that the AO has taken view of the fact that the assessee
showed heavy cash purchases in the range of Rs.18,000 to
19,900/-. This range 1is significant, because purchase
transactions above Rs.20,000/- (slightly above this range) are hit
by section 40A(3) of the Act. The AO has also observed that the
assessee made heavy sales in cash, in the range of Rs.1,46,000/ -
to Rs.1,48,500/-. This range is also significant, because in this
range, an assessee is able to avoid being hit by provisions of
section 271DA r.w.s. 269ST of Income Tax Act. Further, the AO
has also noted that the assessee failed to produce cash books
and bills/vouchers for examination. The AO has also noted that
on perusal of cash deposits and squared up accounts it was
established that the unexplained cash had been introduced in
the business, as cash sales. The AO has also noted that the

assessee did not maintain books of accounts for AY. 2016-17;
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and despite that, the assessee has shown opening balances in
respective bank accounts; and the assessee could not explain
this issue during assessment proceedings. The AO also treated
the claim of the assessee that although the assessee had more
than Rs.2 crores of cash in hand; the assessed deposited only
Rs.1,50,000 between 01.11.2016 to 08.11.2016; as devoid of
credibility. The AO rejected the assessee’s books of accounts u/s
145(3) of the Act; observing that the assessee could not establish
sale, purchase, opening stock, etc with supporting evidences; and
holding that the assessee made an imaginary story of trading of
jewellery business. In these facts and circumstances, the AO held
that the amount of Rs.1,93,48,000/- deposited in cash in the
bank during demonetization period was assessee’s unexplained
money. In the impugned appellate order of Ld. CIT(A), the
aforesaid addition was sustained. The Ld. CIT(A) also held that
bogus cash sales claimed to have been done just before the
demonetization period was only a device to legitimate the
assessee’s unaccounted cash accumulated in the form of SBN
(specified bnak notes in the denominations of Rs.1000/- and
Rs.500 that were in circulation before announcement of
demonetization). We are of the view, having regard to the
aforesaid facts and circumstances, that Revenue has made a
strong case for the aforesaid addition of Rs.1,93,48,000/-.
Although the assessee has placed reliance on numerus
precedents, those precedents have their own respective factual
matrices; which are clearly distinguishable from factual matrix in
the present case before us. Whether sales and purchases claimed
by an assessee are genuine or not, is a question of fact. It is well
settled that doctrine of precedence has no application for a
question of fact. Every case has its own set of facts, and even a

slight change is factual matrix can alter the finding on a question
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of fact. In the facts and circumstances of the present case, as
presented by the Assessing Officer and Ld. CIT(A) in their
respective orders; and as discussed in detail earlier in this order,
we are satisfied that the addition of the aforesaid amount of
Rs.1,93,48,000/- is warranted in the present case. The assessee
did not produce books of accounts, and also did not establish
genuineness of purchase, sales, stock etc with credible evidence.
Reliance of Revenue on decision of Hon’ble Supreme Court in the
precedent restored at Sumati Dayal vs CIT 214 ITR 801 (SC) is
quite apt in the facts of the case. The doctrine of Human
Probability famously laid down by Hon’ble Supreme Court in
Durga Prasad More 82 ITR 540 (SC) and in Sumati Dayal 214 ITR
801 (SC) is firmly against the assessee in the facts and
circumstances of the case. The claims made by the assessee are;
cumulatively, beyond the realm of human probabilities in the
present case. Further, purchases and sales are not proved, and
when the books of accounts have been rejected u/s 145(3) of the
Act; the book results claiming cash sales as explanation for cash
deposits of SBNs in bank; deserves to be rejected and cannot be
relied upon. In view of the foregoing discussion, we confirm the
finding of the AO and the Ld. CIT(A) that the amount of
Rs.1,93,48,000/- represented the assessee’s unexplained

income; and we sustain this addition.

(D) As far as the disallowance of Rs.23,06,000/- made u/s
40A(2) of the Act is concerned; the partial disallowance of salary
paid to relatives specified u/s 40A(2)(b) of the Act has been made
by the Assessing Officer, whereas partly the claim has been
allowed. When a disallowance u/s 40A(2) of the Act is under
consideration, the genuineness of the expenditure is not a

relevant issue. The genuineness is accepted by Revenue in such
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cases, only the quantum of expenditure is disputed. Therefore,
the contention of the assessee that the genuineness of the
expenditure was not in dispute, does not advance the assessee’s
case. Further, whether one or more of the recipients is paying tax
at a high rate, or even at the highest rate, is also not decisive.
Under section 40A(2) of the Act, typically the whole amount of
claim is not disallowed. The claim is partly disallowed, because
the claim of payments made to relatives specified u/s 40A(2)(b) of
the Act is found to be excessive or unreasonable having regard to
fair market value or the legitimate needs. The Assessing Officer
disallowed of Rs.23,06,000/- out of total salary paid to persons
specified u/s 40A(2)(b) of I. T. Act, amounting to Rs.42,86,000/ -
and allowed the remaining amount. After examination of the facts
and circumstances, the Ld. CIT(A) confirmed the action of the
Assessing Officer. No material has been brought for our
consideration to persuade us that the amount of Rs.19,80,000/-
allowed by the Assessing Officer (being Rs.42,86,000/- minus
Rs.19,80,000/-) out of total claim of Rs.42,86,000/- was
insufficient or inadequate, having regard to fair market, value, or
legitimate needs of assessee’s business; having regard to facts
and circumstances of the case. That being the case, we find no
reason for interference with impugned order of Ld. CIT(A) or the
assessment order. In view of the foregoing, the aforesaid
disallowance of Rs.23,06,000/- made u/s 40A(2) of the Act is

confirmed.

(E) All the grounds of appeal are treated as disposed of in

accordance with the aforesaid.
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(F). In the result, the appeal of the assessee is dismissed for
statistical purposes.

Order pronounced in open Court on 08/01/2026.

sd/- Sd/-
[KUL BHARAT] [ANADEE NATH MISSHRA]
VICE PRESIDENT ACCOUNTANT MEMBER
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Vijay Pal Singh, (Sr. PS)
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