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O R D E R 

PER SONJOY SARMA, JUDICIAL MEMBER: 

 This appeal by the assessee against the order of NFAC, Delhi dated 

24.05.2024 arises out of the order of the Assessing Officer passed under 

Section 147 read with Section 144 of the Income-tax Act, 1961 (“the Act”) 

for the assessment year 2011–12. 

2. Background and facts of that case are that the assessee filed its 

return of income declaring a total income of ₹1,78,71,900/-. The case was 

selected for scrutiny, and assessment under Section 143(3) of the Act was 

completed on 07.03.2014, determining the total income at ₹1,90,18,590. 

Subsequently, the Assessing Officer noticed certain discrepancies in the 

assessee’s receipts. With the prior approval of the Principal Commissioner 
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of Income Tax (PCIT), Ranchi, under Section 151(1) of the Act, notice 

under Section 148 was issued on 11.08.2017 for reopening the completed 

assessment. During the reassessment proceedings, a certified copy of the 

reasons recorded for reopening was furnished to the assessee. The 

assessee was also issued notice under Section 142(1) of the Act. On 

examination of the ledger accounts, the AO observed that the assessee, 

being a contractor, had shown receipts from blasting, site clearance, and 

mining aggregating to ₹25,70,23,111/-. However, the gross receipts as per 

the profit and loss account were only ₹22,53,03,395/-, resulting in a 

difference of ₹3,18,98,916/-. The assessee was called upon to explain the 

difference. The AO found the assessee’s explanation unsatisfactory as no 

supporting evidence or reconciliation was produced. Accordingly, the AO 

added ₹3,18,98,916/- as unexplained receipts and determined the total 

income at ₹5,09,17,506/- vide order dated 17.12.2018 passed under 

Section 147 read with Section 144 of the Act. 

3. Dissatisfied with the order of Ld. AO preferred an appeal before the 

Ld. CIT(A) where appeal of the assessee was dismissed sustaining the 

order of the AO.  

4. Aggrieved, assessee has, inter alia, challenged the validity of the 

reassessment on the ground that the notice under Section 148 dated 

11.08.2017 was issued beyond four years from the end of the relevant 

assessment year (A.Y. 2011–12), even though the original assessment had 

been completed under Section 143(3). The reasons recorded for reopening 

do not allege any failure on the part of the assessee to disclose fully and 

truly all material facts necessary for assessment. 

5. At the time of hearing, the Ld. AR stated that the instant case notice 

u/s 148 of the Act was issued to beyond 4 years prescribed under the law 

and reason for reopening do not allege any failure on the part of the 

assessee to disclose fully and truly all material facts necessary assessment. 
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He relied on the decision of the Hon’ble Supreme Court as in the case of 

CIT Vs. Foramer France (SC) 264 ITR 566 where the Hon’ble Apex Court 

held as under: 

 “Hon'ble Apex Court affirming the decision of Hon'ble Allahabad High Court in 119 

taxman 61 observed that:- Whether since admittedly there was no failure on part 

of petitioner to make return or to disclose fully and truly all material facts 
necessary for assessment, proviso to new section, which bars issue of notice under 

section 148 after expiry of four years from end of relevant assessment year, 
squarely applied to facts of instant case and, therefore, impugned notice was 
barred by limitation - Held, yes” 

 

The Ld. AR in order to substantiate his claim produced the copy of 

148 notice dated 11.08.2017 to show that reason recorded do not mention 

any failure on the part of the assessee, accordingly it is barred by limitation 

and invalid in law. 

 

Therefore, the instant order passed by the AO liable to be set aside. 
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6. We have carefully considered the submissions of both sides and 

perused the material on record. It is an admitted fact that the original 

assessment was completed under Section 143(3) on 07.03.2014 and that 

the notice under Section 148 was issued on 11.08.2017 clearly beyond four 

years from the end of the relevant assessment year (31.03.2012). 

7. In such a situation, the first proviso to Section 147 becomes 

applicable, which restricts reopening beyond four years unless there is a 

failure on the part of the assessee to disclose fully and truly all material 

facts necessary for assessment. On perusal of the reasons recorded by the 

AO (as placed in the paper book, page 8), we find that nowhere has the 

AO alleged or recorded any failure on the part of the assessee to disclose 

material facts. The reasons merely refer to a difference in receipts noticed 

subsequently, without attributing any omission or concealment by the 

assessee. The Hon’ble Supreme Court in the case of CIT v. Foramer France 

264 ITR 566 (SC)] has categorically held that where an assessment has 

been completed under Section 143(3) of the act and there is no allegation 

of failure on the part of the assessee to disclose fully and truly all material 

facts, a notice issued under Section 148 beyond four years is invalid. The 

ratio laid down in Foramer France (supra) squarely applies to the present 

case. 

8. Following the same principle, since in the instant case the notice 

under Section 148 of the Act was issued on 11.08.2017, i.e., beyond four 

years from the end of A.Y. 2011–12, and the reasons recorded do not 

mention any failure on the part of the assessee, the reopening is barred by 

limitation and invalid in law. 

9. Accordingly, the reassessment order passed under Section 147 read 

with Section 144 of the Act is quashed and appeal of the assessee is 

allowed.  
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10. In result, appeal of the assessee is allowed.  

        Order pronounced on 20.11.2025 

     
     Sd/-           Sd/-  
 (Ratnesh Nandan Sahay)                                 (Sonjoy Sarma)                              

      Accountant Member                               Judicial Member 

Dated:   20.11.2025 
AK, Sr. P.S.    
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