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ORDER

Per, Dr. Arjun Lal Saini, AM:

The present two appeals have been filed by the assessee, against the separate

orders passed by the Learned Commissioner of Income Tax (Appeal), National

Faceless Appeal, Centre (NFAC), Delhi [hereinafter referred to as “CIT(A)”] dated

17.05.2025, arose out in the matter of assessment order passed u/s. 147 r.w.s. 144

of the Income Tax Act, 1961 (here-in-after referred to as “the Act”) and a penalty

order passed by the assessing officer under section 271(1) (c ) of the Act, relevant

to the Assessment Year 2013-14.
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2. At the outset, the Ld. Counsel for the assessee submitted that Ld.CIT(A) has

not condoned the delay of 634 days in case of assessee`s quantum appeal in ITA

No.322/RJT/2025, in filing the appeal before the Ld.CIT(A). The Ld.CIT(A) has

also not condoned the delay of 477 days in case of assessee`s penalty appeal in

ITA No.323/RJT/2025, in filing the appeal before the Ld.CIT(A). The learned

counsel submitted that assessee has explained the sufficient cause for delay in

filing these two appeals,despite of the sufficient cause explained by assessee,

ld.CIT(A) did not condone the delay and dismissed both the appeals of the assessee

on account of being delay in filing the appeals. The Ld. Counsel submitted that the

during the assessment proceedings notices were not served on the assessee,

therefore, the assessing officer has passed an ex-parte order u/s. 144 of the Income

Tax Act, 1961. The assessment order was delivered on the assessee’s Chartered

Accountant, who did not inform the assessee, therefore, the quantum appeal in ITA

No.322/RJT/2025, was delayed by 634 days before the Ld.CIT(A). Similarly,

there was delay of 477 days in case of assessee`s penalty appeal in ITA

No.323/RJT/2025, in filing the appeal before the Ld.CIT(A). The reasons for delay

were same in both the appeals. Learned Counsel for the assessee also submitted

affidavit for both the appeals, citing the reasons for delay and argued that assessee

should not be penalized because of the mistake committed by his previous

advocate/CA.

3. On the other hand, the Ld. CIT-DR for the revenue pointed out that the

assessee did not submit any authorized letter of the CA before the Ld.CIT(A) and

nor filed affidavit, therefore, delay should not be condoned, and appeal of the

assessee should be dismissed on account of condonation of delay.
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4. We have gone through the petition for condonation of delay, and the

sufficient cause explained by the assessee, in the petition for condonation of delay

in both these appeals. The learned Counsel for the assessee adverted our attention

to the reasons for condonation of delay before ld.CIT(A) in both these appeals, and

urged for a benign view and sought condonation of delay of 634 days in quantum

appeal and 477 days in penalty appeal. On the other hand, ld. CIT-DR for the

revenue, opposed the prayer of the assessee for condonation of delay. We note that

because of the mistake committed by the advocate of the assessee, the assessee

should not be penalized. A perusal of the reasons and sufficient cause explained

by the ld. Counsel for the assessee, gives us an impression of existence of

mitigating circumstances to enable us to exercise our discretion in favour of the

assessee. Accordingly, the respective delay of 634 days in quantum appeal and

477 days in penalty appeal, are condoned before ld. CIT(A).

5. On merit, ld.Counsel for the assessee submitted that the quantum appeal of

assessee in ITA No.322/RJT/2025, was ex-parte, before assessing officer, and now

the assessee wants to submit some additional documents and evidences before the

assessing officer to prove his claim on merit. Therefore, the quantum of the

assessee may be restored back to the file of the assessing officer for fresh

adjudication. When the quantum appeal is restored back to the file of the assessing

officer, then penalty appeal in ITA No.323/RJT/2025, does not have any leg to

stand, however, said penalty appeal may also be restored back to the file of the

assessing officer. On the other hand, ld.CIT- DR for the revenue did not have any

objection, if the matter is restored back to the file of the assessing officer for fresh

adjudication.
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6. We have heard both the parties and carefully gone through the submission

put forth on behalf of the assessee along with the documents furnished and the case

laws relied upon, and perused the fact of the case including the findings of the ld

CIT(A) and other materials brought on record. We note that in the assessee’s case

under consideration, the assessment was carried out u/s 144 of the Act and the

impugned order passed by the ld. CIT(A), is an ex parte order and non-speaking

order, therefore, we do not wish to make any comments on the merits of the

grounds raised by the assessee.Considering the above facts, we note that assessee

has not given sufficient opportunity of being heard and could not plead his case

successfully before the ld. CIT(A) as well as before the assessing officer. We note

that the ld. CIT(A) did not discuss the assessee’s case on merits.

7. We note that order passed by NFAC/Ld. CIT(A) is an ex parte order without

considering the assessee’s submission on merit. We also note that order passed by

the Assessing Officer u/s 144 of the Act, therefore, Assessing Officer has not

examined the basic facts of the assessee’s case, hence we are of the view that

matter may be remitted back to the file of the Assessing Officer for de novo

assessment. We note that it is settled law that principles of natural justice and fair

play require that the affected party is granted sufficient opportunity of being heard

to contest his case. Accordingly, we restore the issue back to the file of the

assessing officer for adjudication the issue afresh, after providing due opportunity

of hearing to the assessee in accordance with law. Needless to mention, the

assessee shall cooperate in the proceedings before the lower authorities for disposal

of these cases. For statistical purposes, the quantum appeal of the assessee in ITA

No.322/RJT/2025, is treated as allowed.
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8. Now we shall take penalty appeal of assessee in ITA No.323/RJT/2025.

Considering the fact that additions made in the quantum assessment has been

restored back to the file of Assessing Officer, therefore at this stage, the penalty

levied by Assessing Officer u/s 271(1)(c) of the Act, vide order dated 15.09.2022

will not survive. Hence, the appeal of assessee is allowed, however, the Assessing

Officer shall be at liberty to initiate fresh penalty, if so, require at the time of

passing the de novo assessment order.

9. In the result, both the appeals of the assessee are allowed for statistical

purposes

Order is pronounced in the open court on 16/12/2025.
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