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ORDER

PER MANJUNATHA G., AM :

This appeal filed by the assessee is directed against the order

of learned Commissioner of Income Tax (Appeals), National

Faceless Appeal Centre

[in

short “NFAC”], Delhi, dated

17.09.2024, relating to the assessment year 2017-18.
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2. The brief facts of the case are that, the assessee is a non-filer
and did not file a return of income for the assessment year 2017-
18. Information was received from the Departmental System that,
during the Financial Year 2016-17 relevant to the assessment year
2017-18, the assessee has entered into various financial
transactions, including purchase of immovable property, payment
in respect of Life Insurance Policy, cash withdrawals from current
account, and credit card payments. Although the assessee has
entered into various financial transactions, but has not filed the
return of income under Section 139 of the Income Tax Act, 1961
(for short “the Act”). Therefore, the A.O. reopened the assessment
under Section 147 of the Act, on the ground that, income
chargeable to tax has escaped from assessment and accordingly,
notice under Section 148 of the Act, was issued and served upon
the assessee. In response to notice under Section 148 of the Act,
the assessee has not filed return of income. Thereafter, notice
under Section 142(1) of the Act, dated 13.11.2021 along with
questionnaire was issued, but there was no response from the
assessee. Therefore, the A.O. passed best judgment assessment

order under Section 147 r.w.s. 144 r.w.s. 144B of the Income Tax
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Act, 1961 on 28.03.2022 and determined the total income at Rs.

37,42,55,492/-.

3. Aggrieved by the assessment order, the assessee preferred
appeal before the Ld. CIT(A) and challenged the additions made by
the A.O. In the meantime, the A.O. passed the order under Section
154 r.w.s. 147 of the Income Tax Act, 1961 on 11.09.2023 and
computed tax liability for the additions made under Sections 68
and 69 of the Act @ 60% under Section 115BBE of the Income Tax
Act, 1961. The assessee challenged the order passed by the A.O.
under Section 154 r.w.s 147 of the Act, before the Ld. CIT(A) and
filed appeal on 11.10.2023. During the appellate proceedings, the
assessee challenged the order passed by the A.O. under Section
154 r.w.s. 147 of the Act for applying the provisions of Section
115BBE of the Act, on technical grounds as well as on merits, and
also stated that, the assessee has challenged the assessment
order passed by the A.O. making various additions under Sections

68 and 69 of the Income-tax Act, 1961.
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4. The Ld. CIT(A), after considering the submissions of the
assessee and also taking note of relevant additions made under
Sections 68 and 69 of the Act, observed that, the additions made
under Sections 68 and 69 of the Act, attract higher rate of tax as
per the provisions of Section 115BBE of the Act, and therefore,
there is no infirmity in the rectification order passed by the A.O.

under Section 154 r.w.s. 147 of the Act.

5. Aggrieved by the order of the Ld. CIT(A), the assessee is now in

appeal before the Tribunal.

6. The Learned Counsel for the assessee Shri P. Murali Mohan
Rao, submitted that, the Ld. CIT(A) erred in dismissing the appeal
filed by the assessee against the order passed by the A.O. under
Section 154 r.w.s. 147 of the Act, even though the assessee stated
that, the appeal filed against the assessment order passed by the
A.O. under Section 147 r.w.s. 144 r.w.s. 144B of the Income Tax
Act, 1961, dated 28.03.2022, is pending for adjudication. Since
the present appeal is consequential to the appeal filed by the
assessee against the assessment order, he requested that, the
matter may be remitted to the file of the A.O. to reconsider the

issue.
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7. The Ld. CIT-DR for the Revenue, Ms. U Mini Chandran, on
the other hand, submitted that, both the proceedings are different.
The assessee has challenged the assessment order passed by the
A.O. under Section 147 r.w.s. 144 r.w.s. 144B of the Income Tax
Act, 1961 on different grounds and the rectification order passed
by the A.O. under Section 154 r.w.s. 147 of the Act on different
grounds. Therefore, the Ld. CIT(A) has rightly decided the issue in
accordance with law. Further, once the appeal filed by the
assessee against the assessment order is pending before the Ld.
CIT(A), then, in all fairness, this appeal may be set aside to the file
of the Ld. CIT(A) to decide the issue along with the main appeal
filed by the assessee on the assessment order passed by the A.O.
under Section 147 r.w.s. 144 r.w.s. 144B of the Income Tax Act,
1961. Therefore, she submitted that, this issue may be set aside

to the file of the Ld. CIT(A).

8. We have heard both parties, perused the material available on
record and had gone through the orders of the authorities below.
There is no dispute with regard to the fact that, the assessment
order passed by the A.O. under Section 147 r.w.s. 144 r.w.s. 144B

of the Income Tax Act, 1961 is ex parte without any cooperation
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from the assessee to explain his case. The A.O. made various
additions under Sections 68 and 69 of the Income Tax Act, 1961
and computed tax liability under normal provisions of the Act @
30% on total income determined in the assessment order. The said
order has been filed challenged before the Ld. CIT(A) by filing an
appeal and the same is pending for adjudication. In the meantime,
the A.O. passed the order under Section 154 r.w.s. 147 of the Act,
dated 11.09.2023 and computed tax liability @ 60% as per the
provisions of Section 115BBE of the Income-tax Act, 1961. The
assessee had also filed appeal against the order passed u/s 154
r.w.s. 147 of the Act. Admittedly, both the appeals filed by the
assessee before the Ld. CIT(A) are inter-connected i.e. one on the
additions made by the A.O. under Sections 68 and 69 of the Act,
and its sustainability, and the other one is application of higher
rate of tax in terms of Section 115BBE of the Act. If the assessee
succeeds in his appeal filed against the assessment order passed
under Section 147 r.w.s. 144 r.w.s. 144B of the Income Tax Act,
1961, then there is no question of application of provisions of
Section 115BBE of the Income Tax Act. Since the issue involved in

the present appeal is inter-linked to the other appeal filed by the
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assessee before the Ld. CIT(A) on merits, in our considered view,
in all fairness, the Ld. CIT(A) ought to have decided both appeals
together.  Since the Ld. CIT(A) decided the appeal without
considering the main appeal of the assessee, in our view, this
appeal need to be set aside to the file of Ld. CIT(A). Thus, we set
aside the order of the Ld. CIT(A) and restore the appeal to the file
of the Ld. CIT(A) with a direction to reconsider this appeal along
with the appeal filed by the assessee against the assessment order
passed by the A.O. under Section 147 r.w.s. 144 r.w.s. 144B of
the Income Tax Act, 1961 dated 28.03.2022 and decide the issue

in accordance with law.

9. In the result, the appeal filed by the assessee is allowed for

statistical purposes.

Order pronounced in the Open Court on 26t November, 2025.

sd/- sd/-
A o arer 9 (HoTTY M)
(VIJAY PAL RAO) (MANJUNATHA G.)
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Hyderabad, dated 26.11.2025.
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