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आदेश/ORDER 

Per Dr. Arjun Lal Saini, A.M: 

 

 Captioned appeal filed by the assessee pertaining to Assessment Year 2008-

09, is directed against the order passed under section 250 of the Income Tax Act, 

1961 (hereinafter referred to as “the Act”) by National Faceless Appeal Centre 

(NFAC), Delhi/Commissioner of Income-tax (Appeals), dated 21.07.2025, which 

in turn arises out of a penalty order passed by Assessing Officer u/s. 271B of the 

Act on 26.09.2016. 

 

2. Grounds of Appeal raised by the assessee are as under: 

“1. The Ld. CIT(A) erred in law as well as on fact in upholding penalty of Rs.79,287/- 
imposed by Ld. AO u/s 271B of the Act.” 
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3. The brief facts qua the issue are that the grounds of appeal are inter-related and 

have been directed against imposition of penalty u/s 271B of the Act amounting to 

Rs.79,287/- by the Assessing Officer. During the course of assessment proceedings, 

the Assessing officer observed that the assessee had a turnover of more than 

Rs.40,00,000/- for which his books of accounts had to be audited but the assessee 

failed to get his books of accounts audited.  In view of the same, the Assessing officer 

initiated penalty proceedings u/s 271B of the Act at the time of assessment 

proceedings. The assessee was issued a notice for penalty u/s 271B of the Act by the 

Assessing officer on 25.03.2016.  The assessee did not respond to the notices and 

the Assessing officer imposed a penalty of Rs.79,287/- being 1% of the gross 

turnover of the assessee. 

 
4. Aggrieved by the order of the Assessing Officer, the assessee carried the matter 

in appeal before the Ld. CIT(A) who has confirmed the penalty imposed by the 

Assessing Officer observing as follows: 

“During the course of appellate proceedings, the appellant has not filed any substantial 
submissions against the imposition of penalty.  The appellant has only reiterated the 
submissions made during the quantum proceedings. 
 

In view of the facts and circumstances as stated above, the penalty u/s 271B of the Act 
imposed by the Ld. AO is hereby confirmed.” 

 
5. Aggrieved by the order of the Ld. CIT(A), the assessee is in appeal before us. 

 

6. At the outset, Learned Counsel for the assessee submitted that the Hon’ble 

Tribunal has deleted the quantum addition in ITA No. 236/Rjt/2024 of the same 

assessee, vide order dated 17th March, 2025 for A.Y. 2008-09.  Since, the Tribunal 

has deleted the quantum addition, therefore, no penalty should be imposed u/s.271B 

of the Act.  Hence, the penalty should be deleted. 
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7. On the other hand, Learned DR for the revenue relied on the order of the Assessing 

Officer. 

 
8. I have heard both the parties and perused the materials available on record.  I note 

that the Tribunal has deleted the quantum addition made by the Assessing Officer, 

on which, the penalty was initiated by the Assessing Officer u/s.271B of the Act vide 

the appeal of the assessee in ITA No.236/Rjt/2024, order dated 17.03.2025. Since, 

the Assessing Officer has imposed the penalty based on the quantum involved in 

appeal of the assessee and the said quantum has been deleted by the Tribunal.  

Therefore, now the penalty should not be imposed because there is no base to impose 

the penalty.  I note that once the foundation fails, the superstructure also fails i.e the 

addition also is to be deleted.  In this regard, I place reliance on the legal maxim 

“Sublato fundamento cadit opus” (meaning thereby that foundation being removed, 

structure /work falls).  Hence the initial action of the Revenue to impose penalty 

itself is not in consonance with law, as entire turnover of the assessee, for which 

addition was made by Assessing Officer has been deleted by the Tribunal, then all 

the subsequent and consequential proceedings would fall through for the reason that 

illegality strikes at the root of the penalty order. Therefore, based on these facts and 

circumstances, I delete the penalty. 

 

9. In the result, appeal filed by the assessee is allowed. 

 

Order pronounced in the open court on   25/11/2025. 
 
  Sd/- 
                                                                            (Dr. Arjun Lal Saini)      
                                                            लेखा सदèय/Accountant Member 
राजकोट /Rajkot    //True Copy// 

िदनांक/ Date:   25/11/2025   True Copy 
आदेश कì ÿितिलिप अúेिषत/ Copy of the order forwarded to : 
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 अपीलाथê/ The Appellant   

 ÿÂयथê/ The Respondent  

 आयकर आयĉु/ CIT 

 आयकर आयĉु(अपील)/ The CIT(A)/(NFAC), Delhi. 

 िवभागीय ÿितिनिध, आयकर अपीलीय आिधकरण, राजकोट/ DR, ITAT, RAJKOT 

 गाडªफाईल/ Guard File  
       By order/आदेश स े, 

 
 

/T       Assistant Registrar/Sr. PS/PS 
ITAT,  Rajkot 

  

 


