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ORDER

PER KESHAV DUBEY, JUDICIAL MEMBER:

These appeals at the instance of the assessee are directed
against the consolidated order of the 1d. CIT(A)-11, Bengaluru dated
27.12.2024 vide DIN & Order
25/1071618895(1) for the assessment year 2017-18 and vide DIN &
Order No.ITBA/APL/M/250/2024-25/1071618990(1) for the

No.ITBA/APL/M/250/2024-

assessment year 2018-19 passed u/s 250 of the Income Tax Act,

1961 (in short “The Act”).

Since the facts of the case as well as the issue in both these

appeals are identical except change in figures and both arises out of
the survey conducted in the business premises of the assessee on
27/02/2019, these are clubbed together, heard together & disposed

of by this common order for the sake of convenience & brevity.
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The assessee has raised the following grounds of appeal in

ITA No.310/Bang/2025 for the Assessment year 2017-18:-

W

That the order of the learned lower authorities in so far it is prejudicial to the interests of the
appellant, is bad and erroneous to the facts and circumstances of the case. i
That the learned lower authorities erred in law and facts in not considering the revised rcply\
filed on 04.04.2019 for the statements recorded during the survey proceedings u/s 133A of
the Act. f
That the learned lower authorities ofIrlcome tax erred in law in dismissing the considcratich
ofrevised reply in the predetermined manner without bringing any valid materials on record.
That the learned lower authorities erred in law and on facts in making an additiony
Rs.4.,65,00,000/- u/s 37 of the Act.

That the learned lower authorities erred in law and on facts by making the disallowance of
Rs.4,65,00,000 u/s. 37 of the Act, stating no evidence were produged, even though bank
statements, ledger extracts, and TDS certificates were provided during the course of
assessment proceedings.

That the learned lower authorities failed to appreciate the facts that business of contracting

involves huge labour expenses which was the main reason for cash withdrawals in sub-

contractors account.
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That the learned lower authorities erred in law and on facts in n-laking a disallowance u/s 37
merely on the presumption that employees cannot be sub-contractors as well.

That the Commissioner of Income Tax (Appeals) erred in law and on facts in confirming
the order of learned Assessing Officer merely on a mechanical satisfaction without any
material evidence.

That the lean{éd lower authorities erred in law and on facts in making a disallowance merely
based on the original statements given by the parties even though such statement have been

retracted by the parties. Also, no incriminating material were found dfiring the course of

survey.

10. That the learned assessing officer erred in law in making a disallowance of Rs.4,65,00,000/-

1

even though the proposed disallowance of sub-contractors expense in the show-cause notice

was only Rs.4,60,35,000/-.

. Without prejudice to the above ‘grounds, the learned lower authorities ought to have

-

appreciated the nature of business of the appellant and estimated the profits based on past
year records instead of disallowing major portion of sub-contractor expenses resulting to

huge profit which can never be earned“in appellant’s business.

Each of the above grounds is without prejudice to one another and the appellant craves leave

of the Hon’ble Income Tax Appellate Tribunal, Bangalore to add, delete, amend or otherwise

modify one or more of the above grounds either before or at the time of hearing of this appeal.

3.

The assessee has raised the following grounds of appeal in

ITA No.311/Bang/2025 for the Assessment year 2018-19:-

' 8

2.

3.

4.

5.

6.

That the order of the learned lower authorities in so far it is prejudicial to the interests of the
appellant, is bad and erroneous to the facts and circumstances of the case.
That the learned lower authorities erred in law and facts in not considering the revised reply
filed on 04.04.2019 for the statements recorded during the survey proceedings u/s 133A of
the Act.
That the learned lower authorities of Income tax erred in law in dismissing the consideration
ofrevised reply in the predetermined manner without bringing any valid materials on record.
That the learned lower authorities erred in law and on facts in making an addition of
Rs.1,94,62,591/- uw/s 37 of the Act.
That the learned lower authorities erred in law and on facts by making the disallowance of
- Rs.l‘l94.62.5‘)l/— u/s. 37 of the Act, stating no evidence were produced, even though bank
statements, ledger extracts, and TDS certificates were provided during the course of
assessment proceedings.
That the learned lower authorities failed to appreciate the facts that business of contracting
involves huge labour expenses which was the main reason for cash withdrawals in sub-

contractors account.
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That the learned lower authorities erred in law and on facts in making a disallowance u/s 37

merely on the presumption that employees cannot be sub-contractors as well.

% That the Commissioner of Income Tax (Appeals) erred in law and on facts in confirming
the order of learned Assessing Officer merely on a mechanical satisfaction without any
material evidence.

©. That the learned lower authorities erred in law and on facts in making a disallowance merely
based on the original statements given by the parties even though such statement have been
retracted by the parties. Also, no incriminating material were found during the course of
survey.

10. Without prejudice to the above grounds, the learned lower authorities ought to have

appreciated the nature of business of the appellant and estimated the profits based on past

year records instead of disallowing major portion of sub-contractor expenses resulting to

huge profit which can never be earned in appellant’s business.
Each of the above grounds is without prejudice to one another and the appellant craves leave
of the Hon’ble Income Tax Appellate Tribunal, Bangalore to add, delete, amend or otherwise
-

modify one or more of the above grounds either before or at the time of hearing of this appeal.

4. The brief facts of the case are that the assessee being an
individual is a civil contractor for BBMP and undertakes the
construction of roads, minor irrigation projects and other works for
the Government of Karnataka. The assessee filed his return of
income for assessment of 2017-18 on 29.10.2017 by declaring total
income of Rs. 3,64,16,090/-. Subsequently, the case was taken up
for complete scrutiny under CASS and accordingly notices u/s
143(2) as well as 142(1) of the Act were issued. The assessee filed
the submissions through e-proceedings facility & the same had
been examined by the AO.

Similarly, for assessment year 2018-19, the assessee filed his
return of income on 18.10.2018 by declaring total income of Rs.
3,70,72,170/-. The case was selected for scrutiny and accordingly
notices u/s 143(2) as well as 142(1) of the Act was issued from time
to time. The assessee filed the submissions through e-proceedings

facility & the same had been examined by the AO.
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4.1 It was noticed by the AO that the assessee had incurred an
expenditure of Rs.17,82,73,363/- towards the sub-contract
payments for the A.Y.2017-18. In the meantime a survey was
conducted in the business premises of the assessee under section
133A of the Act on 27.02.2019 i.e. during the course of assessment
proceedings for the assessment year 2017-18. During the course of
survey, the assessee was asked to furnish the documentary
evidences with respect to the work done by the sub-contractors
along with Bills/Vouchers raised & proof of payment done towards
the sub-contractors. The assessee submitted the list of sub-
contractors along with the PAN. Upon verification, it was found that
the sub-contractors included employees and relatives of the
assessee. The details of the persons who were claimed to be sub-

contractors but were employees of the assessee are-

Name of the parties AY 2017-18 AY 2018-19

Jayanth Kumar 75,50,000/ - 27,11,600/-
Mahantesh Walikar 74,50,000/- 29,49,173/-
Naganath 73,00,000/ - 38,19,896/-
Ramesh S 85,50,000/- 35,18,218/-
Ranganathan 75,00,000/- 26,51,420/-
Saravanan K 81,50,000/- 38,12,284 /-
Total 4,65,00,000/- 1,94,62,591

4.2 During the course of survey proceedings, the revenue found a
register titled “Workers and Drivers payment book” as well as the
ledger extracts. The statements of Shri. Ramesh S & Shri.
Manjunath were recorded. The statement of the assessee was also
recorded on 01.03.2019 which was done post survey as the
assessee was not present in town at the time of survey proceedings.
The statements of the assessee, Shri. Ramesh S and Shri.
Manjunath were claimed to be received by the assessee on
30.03.2019 and certain errors were noticed by the above parties

caused due to pressure & stress during the survey proceedings.
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Therefore, the assessee along with the other two persons
immediately filed the revised replies on 04.04.2019 by retracting

their earlier statements.

4.3 During the course of assessment proceedings, the assessee
also filed affidavits by sub-contractors who stated that they
performed sub-contracting work. The bank statements of all the
people claiming to be sub-contractors were also provided. The
assessee was issued a show cause notice on 28/11/2019 asking
him as to why the payments of Rs.4,60,35,000/- should not be
disallowed as they were made to employees. In response to the
same, the assessee replied stating that he has deducted TDS on all
the payments made to the sub-contractors, however no
documentary evidences such as agreements, bills and vouchers,
invoices were furnished in order to substantiate the genuineness of

the transaction.

4.4 In order to verify the claims of the assessee, summons was
issued U/s 131 of the Act to two persons from the list of sub-
contractors namely Shri Jayanth Kumar and Shri Ranganathan S.
In response of the summons issued, only shri Jayanth Kumar
appeared and his statement was recorded on 13/12/2019. In
response to details of business/profession carried on, he stated to
be a labour contractor and provide labours in construction
business. He stated to be in business since 2014-15 & get labours
from Andhra Pradesh and Tamil Nadu and provides manpower as
per the requirement of the contractors. He also admitted to have
provided labours to the assessee for civil works, Roads, drainages,
GSB, WMM etc.

Summons were also issued to Shri B. Nagraj u/s 131 of the

Act. The AO noted that he also performs sub-contracting work for
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the assessee and has been regular filer of Income tax returns. Shri

B. Nagraj is also a labour contractor who pays the labour in cash.

4.5 Thus, the AO relied on the following grounds to prove that the
transaction is not genuine-

e Lack of documentary evidences such as quotations,
agreements, bills, vouchers.

e The evidence found in the premises such as the employees
register where the names of the persons in question are
found.

e The statements recorded of the employee, son-in law and the
assessee himself where they stated that persons in question
are only employees.

e Statement recorded of one of the persons in question during
the scrutiny proceedings, where he states that he does not
remember any work done at all.

e The bank statements of all the persons in question,where the
pattern of withdrawals is similar. The statement of Shri
Ramesh S is referred here, where he states that he
withdraws the money & gives it back to the assessee.

e Circumstances where, these persons in question have filed
returns only in AY 2018-19 and not before that even after
having taxable income.

The AO also considers that mere deduction of TDS cannot be a
ground to claim that the expenditure incurred is genuine in the

absence of any other supporting documentary evidences.

4.6 Further, during the course of the scrutiny proceedings, the
assessee through the letter dated 25/12/2019 had requested the
directions of the Additional Commissioner of Income Tax, Range-
1(2), Bengaluru u/s 144A of the Act in his own case. The Additional

Commissioner of Income Tax, Range-1(2) had issued a show cause
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notice to the assessee asking him to explain as to why the sub-
contract payments made to employees should not be disallowed.
The assessee filed the reply on 27/12/2019. After considering the
reply of the assessee, the Additional Commissioner of Income Tax,
Range-1(2) by relying on the case laws had held that the retraction
filed by the assessee on 04/04/2019 is to be ignored and directed
to add Rs.4,65,00,000/- u/s 37 of the Act treating the same as not
incurred for the business purpose of the assessee. The assessee
had failed to substantiate the purpose for which these expenses
were incurred by him. Hence, directed the AO to disallow u/s 37 of
the Act as the same had not been incurred wholly and exclusively

for the purpose of business of the assessee.

4.7 The AO based on the directions given u/s 144A of the Act
disallowed the expenditure of Rs. 4,65,00,000 and Rs. 1,94,62,591
for assessment 2017-18 and 2018-19 respectively and concluded
the assessment proceedings by passing the Order u/s 143(3) of the
Act.

5. Aggrieved by the order of the AO passed u/s 143(3) of the Act,
the assessee preferred an appeal before the 1d. CIT(A).

6. The 1d. CIT(A)-11, Bengaluru dismissed the appeal of the
assessee by holding that the persons who were claimed to be sub-
contractors were employees of the assessee and the assessee during
both the assessment and Appellate proceedings did not controvert
the same by providing any evidence to the contrary. Thus the Id.
CIT(A) also confirms all the findings of the AO in the assessment

order & dismiss the appeal for both the assessment years.

7. Again, being aggrieved by the order of 1d. CIT(A)-11,

Bengaluru the assessee has filed the present appeals before this
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Tribunal. The assessee has also filed 2 paper books for both the
assessment years 2017-18 and 2018-19 along with the case laws
compilation in support of his case. In addition to the above, the
assessee has also filed the payment registers containing the details
of the labour employed in the projects handled by the above 6
parties in different sites which were also found during the survey

proceedings.

8. Before us, the ld. AR of the assessee vehemently submitted
that both the Authorities below completely misunderstood the
statements of Shri Ramesh, Shri Manjunath and the assessee
recorded during survey proceedings. The AR of the assessee
submitted that Shri Ramesh S is a worker and not an employee.
The book found during the survey proceedings is also named or
titled as “Workers and Drivers register”. However, during the
recording of statement, it was mentioned as employees which the
parties did not intended to. Due to the confusion in the
nomenclature, the revenue authorities misunderstood those
workers as employees. Further Shri. Manjunath also confirmed that
other 5 parties are also workers and this was interpreted as
employees by the revenue authorities. Apart from the above
statements, no document was brought on record to prove that Shri.
Ramesh or other 5 parties are employees of the assessee. Further
the Authorities below stated that Shri Ramesh has not carried out
any sub-contract work for the assessee and this was confirmed by
Shri Manjunath and the assessee in their respective statements.
Therefore, it was concluded that the subcontract work carried out

by the 6 parties are bogus.

8.1 Pointing out to these, the ld. AR of the assessee firstly
submitted that the statements recorded during the survey

proceedings alone should not be taken into consideration for
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arriving at the conclusion. The affidavits of all 6 parties along with
the assessee enclosed with their income tax returns, bank
statements, Form 16A, retractions filed by the assessee, Shri
Ramesh, Shri Manjunath also to be considered. The 1d. AR also
submitted that the reason for statement alone should not be
considered for arriving at the conclusion is that the persons will be
virtually put under pressure and is denied of access to external
advice or opportunity to think independently. A battalion of officers
will pounce on the assessee or the person from whom the statement
has to be recorded and make him frightening. Therefore, a
statement alone without any corroborative evidence cannot be relied
upon. If on the other hand the statement is retracted, the
authorities have to establish their own case and cannot be merely

brush aside such retraction.

8.2 The Id. AR further submitted that the above 6 parties are
labour contractors and not sub-contractors. Therefore, during the
proceedings of survey, though those parties have admitted that they
have not carried out any subcontract work because they are labour
contractors and supervise them in the sites. Hence, they have not
accepted that they are sub-contractors and they have admitted that
they supervise in the site for which additional small payment is
received on recurring basis. The assessee relied upon the
statements recorded during the survey proceedings to support the

above submissions.

8.3 Lastly, the AR of the assessee submitted that the business of
the assessee is construction and in this kind of business, no person
will be ready to enter into any agreement for supply of labour in a
consistent and efficient manner. Therefore, no such agreement or
MOU will be entered into between the developers / owners with the

labour contractors. However, the AR submitted that the assessee
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produced the payment registers which were also available in the
premises of the assessee during the survey proceedings which were
also verified by the revenue authorities who had come for survey
but denied to rely upon such registers for allowing the labour
expenses. The revenue authorities were completely ignoring the
submissions of the assessee but dwelling upon the bills, vouchers,
agreements etc without understanding the nature of business and
transactions of the assessee. The AR of the assessee further
submitted that the payments were made to the above parties
through banking channels and TDS was deducted accordingly. If
they have not filed the return of income, it is not the responsibility
of the assessee to comply with those requirements and the
transactions in the books of the assessee cannot be doubted.
Therefore, the deduction claimed cannot be disallowed on the above

grounds.

8.4 Without prejudice to the above submissions, the AR of the
assessee also submitted that the statement of Shri Ramesh was
alone recorded but the disallowance has been made with respect to
expenditure incurred towards other 5 parties also without any
basis. However, Shri Ramesh has retracted the statement given
during the survey proceedings, showed the return of income filed
for financial year 2014-15 to 2017-18 where the current
assessment years also covered and brought payment registers on

record to support the submissions of the assessee.

9. The 1d. DR on the other hand vehemently submitted that the
Authorities below have correctly disallowed the expenses claimed
under section 37 of the Act in respect of sub-contract expenses paid
to the above 6 parties who were employees & relatives of the
assessee. Further, the 1d. DR submitted that the assessee could not

furnish any documentary evidence with respect to work done by the
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sub-contractors such as contract agreements, MOUs, nature of
work done, bills/vouchers etc. A written submissions was also filed
before this Tribunal placing high reliance on the findings of the
lower authorities and specifically submitting that the deduction of
tax at source is not credible evidence to prove the transaction as
genuine in terms of receiving the services and accordingly, prayed
to uphold the orders of the lower authorities and dismiss the

appeals of the assessee.

10. We have heard the rival submissions and perused the
materials available on record. The assessee is a civil contractor for
BBMP and undertakes the construction of roads, minor irrigation
projects and other works for the Government of Karnataka. During
the course of the assessment proceedings for the assessment year
2017-18, a survey u/s 133A of the Act was conducted on the
business premises of the assessee on 27/02/2019. However, notice
u/s 143(2) of the Act for the assessment year 2018-19 was issued
much after the date on which the survey conducted. The assessee
for both these assessment years has only challenged the
disallowance of Sub-contract expenses amounting to Rs.
4,65,00,000 and Rs. 1,94,62,591 for assessment 2017-18 and
2018-19 respectively. On going through the assessment order, we
take note of the fact that the sole basis for the disallowance of sub-
contract expenses for the assessment year 2017-18 & 2018-19 are
on the basis of statement recorded during the survey proceedings
which were later on retracted by all the parties. We take note of the
fact that the statements of the assessee as well as Shri. Ramesh S
and Shri. Manjunath were claimed to be received by the assessee
on 30.03.2019 and certain errors were noticed by the above parties
caused due to pressure & stress during the survey proceedings.
Therefore, the assessee along with the other two persons

immediately filed the revised replies on 04.04.2019 by retracting
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their earlier statements i.e. just within 4 days from the date of the
receipt of the copy of the statement recorded which in our opinion

is quite reasonable.

10.1 We are of the considered opinion that under section 133A of
the Act the revenue is authorised to conduct survey of business
premises, and the Officer can record statement of a person under
section 133A(3)(iii) of the Act. Section 133A(3)(iii) of the Act
authorises the authority to record statement of any person which
may be useful for or relevant to any proceedings under the Act.
However, the Officer is not authorised to record statement on oath
and hence, statement taken during the course of the survey has no
evidentiary value. It is simply an information which can be used for
corroboration purpose for deciding any issue in favour or against
the assessee. Whatever statement is recorded under section 133A of
the Act, is not given any evidentiary value obviously for the reason
that the Officer cannot administer any oath and to take any sworn
statement which alone has an evidentiary value as contemplated in
law. The Apex Court in the case of Pullangode Rubber Produce Co.
Ltd. V. State of Kerala (1973) 91 ITR 18 (SC), held that an
admission is extremely an important piece of evidence but it cannot
be said that it is conclusive and it is open to the person who made
the admission to show that it is incorrect. Further, Hon’ble Madras
High Court in the case of CIT v. S Khader Khan Son (2008) 300 ITR
157 (Mad) observed as follows-

“A power to examine a person on oath is specifically conferred on the
authorities only under section 132(4) of the act in the course of any search
or seizure. Thus, the Income Tax Act, whenever it thought fit and necessary
to confer such power to examine a person on oath, has expressly provided
for it, whereas section 133A does not empower any income tax officer to
examine any person on oath. Thus, in contradistinction to the power under

section 133A, section 132 (4) of the income tax act enables the authorised
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Officer to examine a person on oath and any statement made by such
person during such examination can also be used in evidence under the
income tax act. On the other hand, whatever statement recorded under
section 133A of the act is not given an evidentiary value, I the decision of
the Kerala High Court in Paul Matthews & Sons v. CIT (2003) 263 ITR 101
(Ker).”

Thus, respectfully following the above decision we are of the opinion
that during the course of survey the Officer can record the
statement of a person under sub-section (3)(iii) of section 133A of
the Act however, without any material evidence the statement given
in survey proceeding cannot be made the sole basis for the addition

of income.

10.2 Further, the High Court of Delhi in the case of CIT v. Dhingra
Metal Works [2011] 196 Taxman 488 (Delhi) has held that the word
“May” used in section 133A(3)(iii) of the Act clarifies beyond doubt
that the material collected and the statement recorded during the
survey is not a conclusive piece of evidence by itself. Reliance is
also placed on the decision of Hon’ble High Court of Gujarat in the
case of Commissioner of Income-tax Rajkot -III v M.P. Scrap Traders
[2015] 60 taxmann.com 205 (Gujarat). The relevant extract is

reproduced below for ease of reference —

“6. In view of the aforesaid factual aspect, more particularly, when the Assessing
Officer had no other material and/or corroborative material to justify the aforesaid
additions except the confessional statement of Shri Kishorebhai Mohanlal Karia
recorded on January 4, 2007, which was subsequently retracted within a period 19
days and the same came to be explained with respect to aforesaid additions, we are
in complete agreement with the view taken by the learned Tribunal. We see no
reasons to interfere with the impugned judgment and order passed by the learned
Tribunal deleting the aforesaid additions. Under the circumstances, the proposed
question of law are answered against the Revenue. Consequently, both the appeals
deserve to be dismissed and are accordingly dismissed. “

10.3 In the present case of the assessee, the books of Accounts

were audited by the Chartered Accountant. No defects in the
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accounts of the assessee are either pointed out by the auditor or by
the AO. Further, the books of Account of the assessee were also not
rejected by the AO u/s 145(3) of the Act. During the course of
assessment proceedings, the assessee produced/furnished the
labour register along with the labour payment register. Further,
during the course of survey a register titled “Workers and Drivers
payment book” & not the “Employees Register” were found. The
ledger were also found by the survey team. The AO also did not
point out any mistakes in the said book/extracts.

We are of the opinion that the AO had not brought any material on
record to demonstrate that the payment of sub-contractor expenses
that too after the deduction of TDS were bogus for these
assessment years. The revenue had also not pointed out any defects
in the Affidavits along with the income tax returns, bank

statements & Form-16A filed in respect of six parties.

10.4 We completely agree with the contentions of the AR of the
assessee that as the business of the assessee is a Civil construction
work & in this kind of business practically no body enters into an
MOU/agreements for supply of labour. It is also not hidden from
any one that the labour payments are made always on cash. They
will neither accept any Cheque or DD & nor they will give any
vouchers or bills. In the present case, the labour contractors had
given the bills for the supply of labours. The assessee had also
produced the payment registers which were also available in the
business premises of the assessee during the survey proceedings &
verified by the revenue Authorities. No defects had been pointed
out by the revenue in the said Register. The payments were made
by the assessee through the banking channels after due deduction
of Tax at source. We are of the opinion that the Revenue Authorities
by completely ignoring the submissions of the assessee & heavily

relied on the statements & dwelling upon the bills, vouchers MOU
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etc without understanding the nature of business. Further, during
the course of hearing, this Bench desired to get clarification
whether the AO directed to the Id. AR to produce the said sub-
contractors for verification or issued summons/s 131 of the Act to
them for their appearance before the AO for any clarification. The
ld. DR by way of written submission stated that the AO had not
requested the AR during the course of the assessment proceedings
to produce the sub-contractors for any clarification with regard to
the claim of bogus sub-contract expenditures. Thus, the revenue’s
reliance solely on the statements of the parties without any

corroborative evidence is not at all acceptable.

10.5 Further, we also observe that during the course of
assessment proceedings, the statement made by the assessee as
well as two other parties during the course of survey were also
retracted. The retraction / revised replies filed by the assessee as
well as Shri Ramesh and Shri Manjunath were not considered by
the lower authorities during the assessment and Appellate
proceedings. The lower authorities have held that the retractions
have not been filed immediately after the survey proceedings and
the submissions made in such retraction are mere afterthought. We
are of the opinion that such retraction should be considered for the
purpose of concluding the assessment especially when it was made
within 5 days from the date of the receipt of the statement copy. We
have observed that the statements of Shri Ramesh and Shri
Manjunath were recorded during the survey proceedings under
section 133A of the Act conducted at the assessee’s premises on
27.02.2019. The statement of the assessee was recorded on
01.03.2019. The copies of the statements were obtained by the
assessee on 30.03.2019. The retractions were filed by all the 3
persons on 04.04.2019. Therefore, the retractions were filed within

a very short period of 5 days from the date of obtaining the copy of
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the statements recorded. We are of the opinion that when the
retraction has been made within a short span then such
explanation has to be reasonably given effect to in concluding the
assessments. Reliance is placed on the decision of the co-ordinate
Bench of the ITAT Chandigarh in case of Lachhman Dass Bansal v.
Deputy Commissioner of Income-tax [2024] 162 taxmann.com 599
which held as under-

“41. In this regard, we find that firstly the retraction letter has been filed within a
short span of two weeks from conclusion of the survey proceedings duly supported
by an affidavit of the assessee which has been filed before the AO as well as copy
thereof has been filed before the senior authority i.e; Addl. CIT, Sangrur. As far as
the intervening period is concerned, the assessee duly explained that being a
senior citizen, he was under great shock and mental agony and once he was able to
recover from the shock of the survey proceedings, he has written the letter to the
AO retracting from the surrender so made. Therefore as far as period within which
the retraction has been made, we find that the same has been made within a
reasonable period of two weeks of close of the survey proceedings and therefore it
is not a case where the assessee has filed the return of income retracting from the
surrender so made and/or waited for issuance of the show cause by the AO and
thereafter, he has retracted from the surrender so made. We are therefore unable
to subscribe to the view of the ld CIT(A) where he says that where the retraction is
not made on an immediate basis, the same loose relevance after a course of time
and appear to be an afterthought to evade the due taxes. The decision of the
Hon'ble Delhi High Court in case of Avinash Satia (supra) doesn't support the case
of the Revenue as in that case, the retraction was made after a gap of two years.
Similarly, the decision of Hon'ble Madras High Court in case of MAC Public
Charitable Trust (supra) doesn't support the case of the Revenue as in that case,
the retraction was made after a period of eight months. In_our _considered view,
given_the fact that the retraction has been made within a short period of two
weeks of conclusion of the survey proceedings and even for intervening period of
two weeks, the assessee has provided the necessary explanation which we find
reasonable given the facts and circumstances of the present case,
the retraction so made doesn't loses its significance and clearly cannot be held as
an afterthought.”

10.6 We also rely on decision of co-ordinate Bench of ITAT Indore
in case of Saaras Agro Industries v. Assistant Commissioner of
Income-tax [2022] 143 taxmann.com 319 (Indore - Trib.). The
relevant extract is reproduced below for ease of reference:

“After careful reading of the judgment cited above, it is found that statement
recorded under section 133A of the Act has not given any evidentiary value.
Furthermore, addition made solely on the basis of statement without corroborative
evidence is not permissible under the law. Time and again such view has been
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taken by the different High Courts as it appears from the judgment as relied by the
assessee. Moreso, it is a settled principle of law that the Revenue has to prove
undisclosed income beyond doubt. So far as the document or loose paper or the
diary as relied upon by the AO, while making addition is concerned, it is a well
settled principle of law that the Revenue has to prove the undisclosed income
without any room for doubt. The document relied upon should be a speaking one
and should contain narration in respect of various figures noted therein. Unless
the document contains full details about the dates and the contents thereof are
supported by any corroborative material, cannot be relied upon for making
addition. Thus, it is an admitted position, in the case in hand, firstly the basis of
making addition is nothing but the statement given by the assessee during survey
which has already been dealt with by us hereinabove and considering the order
passed by different High Courts and the Hon'ble Apex Court, we find that the
statement which has already been claimed to have been retracted by the assesse
though the same has not been taken into consideration by the Revenue, even
otherwise cannot be relied upon since the same was recorded under section 133A
of the Act having no evidentiary value in the eye of law.”

Respectfully, following the above decisions of the co-ordinate
benches of the Tribunal, we have no hesitation to consider the
retractions as filed by the assessee and other two parties to arrive

at the conclusion.

10.8 We also take note of the fact that the assessee had
categorically in his statement dated 01/03/2019 had stated that
the purchase of raw materials are made through the Cheque
whereas the payments towards the labour are dine in cash.
Further, Sri Manjunath in his statement recorded on 27.02.2019
(Placed at Page Nos. 8 to 16 of PB) had answered to question
number 15 which is an explanation of the nature of work carried

out by the assessee. The same is reproduced for ready reference;
Q. No.15. Please explain the payments made to sub-contractors in detail

Ans: Shri. Chandrappa is a Class | Contractor and has eligibility of bagging Govt. of
Karnataka tenders. Some tenders bagged by Shn. C G Chandrappa are given in
entirety to other sub-contractors Ihey raise GST bills for the work dune by them ax"rj
we pay them in cheque after deducting 1% TDS. In case of works undertaken Dy
Chandrappa himself, most of the work is carried out by him with partial work given to
subcontractors
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( 16 No bills are raised for partial work | Sub-contractor charges contain 2 ?\7};09

taken undertaken by the sub-contract in | of expenses.
| case of works undertaken by Shri. | 1. Work is allocated to sub-contractors
Chandrappa himself. Hence we do not | for complete execution using their own
have proof of the same. resources. List of these type of
contractors are given in Annexure A for
last 3 years
2. Subcontractor supplies labourers to C

G Chandrappa and C G Chandrappa

does weekly payments after deduction
of taxes wherever required. List of these

J-tvpes. --of - .contractors . is given in

| Annexure B for last 3 years.

10.9 Mr Manjunath had explained that the assessee based on the
result of the tenders, gets the work from government of Karnataka
and some of which allotted to sub-contractors for carrying out the
entire work which includes purchase of materials, execution of
work as per the requirements of the assessee. This type of work
given is in the nature of sub-contracting work. Apart from the
above, he also explained that the assessee also undertakes works
himself with the help of labour contractors where it is the
responsibility of the assessee himself to purchase the raw materials
and execute the work with the labours hired through the labour
contractors as per the requirements of the project. He further
explained in his retraction dated 04.04.2019 (placed at Page Nos.
107 to 112) that where work is allocated to sub-contractors for
complete execution using their own resources is one type of work
and the other type where the assessee executed the work himself
with the help of labour contractors etc. Hence Shri. Ramesh and
Shri Manjunath clearly stated that they were not sub-contractors
and they have not carried out any sub-contract work because they
were labour contractors and during the recording of statement also

they have confirmed to have not carried out any sub-contract work
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because they were not subcontractors. We also take note that in Q.
No. 12 and Q.No. 15 of the retractions provided by Shri Ramesh
and Shri Manjunath confirmed that they were not sub-contractors
but the labour contractors. The explanation of Shri Ramesh S and
Shri Manjunath in the retractions filed seems to be reasonable for
the reason that the nature of work was explained during the
statement recorded and cannot be believed to be after thought.
Further, the Ramesh S and Manjunath not being well versed with
the English language had stated the same in their statements

recorded.

10.10 With regard to the contentions of the Id. lower
authorities that no documents were produced supporting the
expenditure incurred we have already held that there will be no
agreements or MOU for supplying the labour consistently and
efficiently in the construction field. Further, due to number of
workers or labourers are more in each and every project site and
being illiterate there will not be any bills or vouchers with signature
from those respective labourers. However, the AR of the assessee
drew our attention to the statements of assessee and Shri
Manjunath wherein when the same question was asked by the
revenue authorities during the survey proceedings, they have
produced the payment registers covering payments incurred
towards labour charges. The relevant portion of statements are

reproduced below;

Do you have bills and vouchers supporting these expenses? If so, please provide the

M,WN s Lf £ =
\\\g\ﬁ o) — 21D

Ans: I have ‘Payment register’ covering only a part of the payments incurred as ‘Labor
Charges Paid’. I do not have any documentary proof of the bills raised or expenses
incurred in respect of these entries.
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Q. No.33.1 am showing you the Cash Book for the month of March 2017. The entry
against the date 31.07.2017 shows ‘Labour charges Paid of Rs.2,18,12,400’ as a single
entry. Please substantiate the same with bills raised and proof of payment made.

Ans:| have ‘Payment register’ covering part of the payments incurred as ‘Labor Charges
Paid’. | do not have any documentary proof of the bills raised or expenses incurred in

respect of these entries.

10.11 Further, this Bench sought for the reasoning that the
said registers were never brought on record to prove the expenses.
The AR of the assessee submitted that right from the beginning of
the survey proceedings, the payment registers were on record and it
is not a new evidence. The AR of the assessee drew our attention to
the statements of the assessee and Shri. Manjunath to show that
the payment registers were always on record. However, the lower
authorities denied to accept the above payment register to justify
the payments made to labour contractors and were insisting only
upon the bills, vouchers, agreements and MOUs which was not
possible for the labour payments. The relevant portion of the

statements are reproduced below;

Do you have bills and vouchers supporting these expenses? If so, please provide the

Mot A7 2
\\2\\3 e i

Ans: I have ‘Payment register’ covering only a part of the payments incurred as ‘Labor
Charges Paid’. I do not have any documentary proof of the bills raised or expenses
incurred in respect of these entries.

Q. No.33.1 am showing you the Cash Book for the month of March 2017. The entry
against the date 31.07.2017 shows ‘Labour charges Paid of Rs.2,18,12,400" as a single
entry. Please substantiate the same with bills raised and proof of payment made.

Ans:| have ‘Payment register’ covering part of the payments incurred as ‘Labor Charges
Paid’. | do not have any documentary proof of the bills raised or expenses incurred in

respect of these entries.

10.12 During the course of hearing before us, the AR of the

assessee was asked to bring such payment registers on record to
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justify the payments made to the labour contractors. On such
directions, the ld. AR produced all the 6 registers maintained by
each of the labour contractor for their individual projects and
submitted that the registers were showing the details of the labours
present on each day in the project and at the end of the week, the
signature would be made to prove their work. Further, each
project’s work order was enclosed at page nos. 21, 90, 151, 209,
266 and 309 showing the details of the project site, allotment date
etc. to prove the existence of actual project, work carried out by the
labour. The screenshots of labour register and work order of Mr.

Ranganath and Saravanan are provided below;

—
L)oimss  HHT

s (@S

Q)r\\)L_)ll Lré:)

[ 0
S . B Henfeo)

L6 %\%o mﬁ{;
L_gk oy D\CO k\



ITA Nos.310 & 311/Bang/2025

Shri Chokkanahalli Gundappa Chandrappa, Bangalore

Page 23 of 30

R
el &
3
ol - LY P
ehen ¥
IR »
rog=ol-ep| | _|" &
PDJD:D.PD:.PPb.D.PPD:D.D.
e 0T-19 el al & ] R e g
- Sl al ol al g ol
fIog=01-0" :
AN el Al Qd el of O A Ol o &
brog=o7=(] hed Sy B4 B T B oot 2 e oy S s B
N e Nalaaasoaaaagaag ™
Jioe-a1 3| Y T T P S N e s e g s e e
asaaadiaglolal ol glel o a oo
_OﬂTCalW_ Lot ol Rl e e —] ] o r orl &1 ©T & © ¢
&9 i olalalalaloialglal o o &
_'v T Bl S " el l et e v B
_ m\!eMI = < & ”
9 N & L
4490395 [ 539 5458744
4 : o Sy
NS EEFER N E R ERE
0 Y5 o & M A d & N _
R LR PR
Y BEIGA ALY de
PEEL PP EEEEREEEL:

% - —_— et
B s e s e e e e
,.Q.PPfﬁPPPP,RP
ol ol & &l o4 &l &
1 8lolal Bl alaley fleda] -
sl 18 < B B i 4
aaaqglal Sy gl QLA
C
3
(= 9
EREELR
fh,Mr mlo mmwﬁem
s G~ Qo S SUNS
19909y 25
B oo €69 o] ol d




ITA Nos.310 & 311/Bang/2025
Shri Chokkanahalli Gundappa Chandrappa, Bangalore
Page 24 of 30




ITA Nos.310 & 311/Bang/2025
Shri Chokkanahalli Gundappa Chandrappa, Bangalore
Page 25 of 30

SITE vAMeE

MAHADEVA PU RO

‘---.-—_
O - v v A T ) SR —-‘i'a'

& P == : ——— 7} £
= /' ﬁ" - TR e .::=-’ A M\ "l’-."/,‘
—————

'/—,::' 'Il"" L ] 7[R ] 2 JA77 p
,/5ﬁ%mm_Jmﬁm.‘Wu“ -
.4’:'!—-:—:,:.'.';";-"""-3‘ CA R ey ‘l /"
; ?-." 25BN, "“"""—~/ AI'AMMIV‘: f“‘.. Z0K 'JH

: 7 < f v‘
/gé,{,’tgl.,mtzjn/'/tlllllr/’ —A—

LABOUR REGISTER By

SARHVAINAU

f//%;;7



ITA Nos.310 & 311/Bang/2025
Shri Chokkanahalli Gundappa Chandrappa, Bangalore

Page 26 of 30

Stip. | NaMe gl (#laln f&\\ﬂlﬂ qlal |b’|2'JH-- i [l

I 1SANThos B P |apt JoP) 3P R P Y P
A [(Mpal P ¢ A 2 hiP 94¥
2 Cangay pi e [# P haA {p

4 | SAKTHY P Lo |® |% hp dp

9 |npueeo ¢ lae he I he dp.

4 lkegmrk (e e ke lip i dp

3 [kumall pr e helan hP J°

8 |JEEVE AiiP haKP he 1p

TicHadRG J ¢ [P kP P AP qp

LN RV ¢ 'P e fie ka {p

KR ¢ HD ¢ 3P !-P ke &P P

12 gﬁmﬁvnm\r—\m; Pl P ke ha P

3 Mleay 1P 1P ln Rp AP P |

Y [ MUROEBN | Pl iR P [3f hP £

15 TAQUN) LEL 1P % Re &P o ipid

% MAVippeany [P 1f e LP iy Tp |
1+ [ATITH £ 1P ke qe v Tg T -
P : SRR SFTRREY ¥7x V1 e
el | LT

19[SV gl lef e o dp |

20 AT p e e fop 4 p'afe | T 3
o fCwenvan [ lp he dp P fp | QL e
RS 0en B!l P P -hA TP | Ll
B RaNTTWem | P [P hP A hep fp | _Wenss
¥ Yamuwna € 12 97 3¢ Pp-94 Whar
25 ST NDHY ? IR.1P Re dp 4P TN
% |Exyosnaeano PP 8 P T fp ]

2 I MADAY ¢ f? ne P "P 3l bﬁn&h
ig&L&MQ\’T , AR 5 100 e B AT Qesaf |
A |Pssen FRIIC e e 1B e

30 B 7 , I i %

I |




ITA Nos.310 & 311/Bang/2025
Shri Chokkanahalli Gundappa Chandrappa, Bangalore
Page 27 of 30

BRUHATH BANGALORE MAHANA(:ARA PALIKE . . R
Omce ofthe Exccutne Engmeer Road Infrastmc'ure -Mahadevapura DIVISlOIl. t* ﬂoor Anrex-3 Bmfdm,g, o

: g N R Squm; Banvalore-oz : Z
No: EE/RI/\/lpunu’\\/O:’OBII%Is o, 2 A D 0S40

Noticc to proceed with the work

44 Marutthxva.sa
ain, 2% Block; Kalyan Nagal
lore-360043

nder Notlﬁcanon No.. EE/RI M-Pura/TEND/05/2016-17 Dated 19.11.2016
ofﬁce LEOA No: EE/RI/M~pura/LoAf29/20|6 17 Date: 09/03/2017
reement:No EE/RI/ MpuraIAG/ 03 /l7 i8 Dated 05/04/2017

¥ . ! ek wk Rk N
suant to your furnishing the requisite security deposit as stipulated in ITT Clause 29.1 and
signing of the contract agreement. for the construction of “Improvement to road, drain and
Asphaltmg to: 7-sclected ‘Arterial, Sub: Arterial roads and other connechng roads  in

3 ‘GOK 2016—17—N—RI-MP Pacakage-13” " ° for Tender . Pnce of Rs.
¢ "-ICrores Twenty Sr( I'\khs Lwhty I‘our Thousand Seven o

e sald. works in accordance with the contract documents. The perlod of complenon of
oon. will chm months (06 months) from the date of issue of Notice to

- Yours uithuny,

10.13 Based on the registers maintained by the labour
contractors, the details of the labours engaged along with the
number of days of work and the nature of work carried out by bar
benders for steel work, masons and helpers for concrete / masonry
work, hamalis for shifting materials, skilful labours for centering for
roof etc. were available. Further it is seen that based on the number
of days of their presence in the site, the payments were calculated,
negotiated and paid. Hence, it is submitted that the payments or
settlement will not be regular or periodical but the details of such

labours and their work were well maintained and monitored.

10.14 Further, we also observed that the statement of Shri
Jayanth Kumar was recorded during the assessment proceedings
on 13.12.2019 and he had provided lot of details like the location of
the projects where he had carried out the work, number of

labourers he employed in each project, the nature of the work
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carried out in such sites, the period of the project carried out,
length of the road work carried out, vehicles hired for the work.
Hence, all the details are available on record and relying merely on
the selected portion of the statement of such labour contractor to
disallow the entire payments made to such party is not appropriate.
Further, we are of the opinion that merely non filing of the return
can’t be a ground to reject that Shri Jayanth Kumar was not a
labour contractor especially when no other adverse material was

brought on record by the AO.

10.15 The lower authorities have recorded the statement of
Shri. Ramesh only who is one of the labour contractors and the
same had been retracted. The Revenue could not brought any
adverse material on record except relying on his statement. Further,
the statement of Shri. Jayanth is also recorded which provides lot of
details and information supported by the evidences brought on
record by the assessee. However, the statements of remaining four
of them were never recorded and no details were collected regarding
such contractors. Hence, without bringing any material on record
regarding the remaining four of them and merely based on selected
portion of the statements of the above two parties, the disallowance

of entire labour expenses cannot be made.

10.16 The allegation of the AO that the amount credited in
the bank account were immediately withdrawn by cash by the
labour contractors also proved that the amounts withdrawn were
utilized for the payments to the Labours once the payment were
received from the assessee. Based on the above findings, this bench
also sought for the statement showing the comparative chart of the
turnover, sub-contract expenses, labour expenses, gross profit &
net profit and various ratios for the current as well as past years.

The assessee submitted the said statement and no irregularity or
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difference in the pattern was found compared to the earlier or
subsequent assessment years. It is also noticed that the profit
declared for the current year is much higher than preceding and
subsequent years and accordingly it can be concluded that there is
no inflation of expenses to reduce the profit corresponding to the

earlier or subsequent years.

10.17 Lastly, we are also surprised to note that the 1d.
Additional Commissioner of Income Tax, Range-1(2) had although
accepted the payments towards the sub-contractor expenses on one
hand, however on the other hand relying on the certain decisions of
the Hon’ble Supreme Court and High Court had directed the AO to
add Rs. 4,65,00,000/- u/s 37 of the Act treating the same as not
incurred wholly & exclusively for the business purpose of the
assessee. We could not understand that when the assessee is a civil
contractor & executed the work contract of Government of
Karnataka, then how the payments towards the sub-contract work/
Labour contract work are not related wholly & exclusively for the
business of the assessee. We are of the considered opinion that
these sub-contract work/ Labour contract expenses incurred by the
assessee is wholly & exclusively for the purposes of the business of

the assessee & hence the same is allowed u/s 37 of the Act.

10.18 In view of the above detailed discussions, we direct the
AO to delete the disallowances of expenditure amounting to Rs.
4,65,00,000/- & Rs.1,94,62,591/- as made for the assessment year
2017-18 & assessment year 20180-19 respectively.
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10.19 In the result both these appeals filed by the
assessee are allowed.

Order pronounced in the open court on 7t Nov, 2025

Sd/- Sd/-
(Prashant Maharishi) (Keshav Dubey)
Vice President Judicial Member
Bangalore,
Dated 7th Nov,2025.
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