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PER C.N. PRASAD, J.M.

This appeal is filed by the Assessee against the order of the Ld.
Commissioner of Income Tax (Appeals)-NFAC, Delhi dated 28.08.2018

for the AY 2017-18. The assessee has raised the following grounds:
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“JURISDICTIONAL GROUNDS (IMPUGNED REOPENING ACTION

U/S 148 IS TOTALLY INVALID)

1.

The Hon’ble Commissioner of Income Tax (Appeal),
National Faceless Appeal Centre (NFAC), Delhi erred in
law and fact in upheld the addition of Rs.59,83,820/- on
account of unexplained credit u/s 68 of the I.T. Act,
1961 without discarding audited books of the appellant
u/s 145 by making double taxation of gross receipt
declared in profit and loss account;

The Hon’ble Commissioner of Income Tax (Appeal),
National Faceless Appeal Centre (NFAC), Delhi erred in
law and fact in upheld the addition of Rs.59,83,820/- are
in nature of business receipts and accordingly
applicability of section 115BBE to the stipulated,
arbitrary, unjust and not sustainable;

The Hon’ble CIT(Appeal)-NFAC, Delhi has wrongly upheld
in law and fact the addition of Rs.6,72,000/- u/s 37;

The Hon’ble CIT(A)-NFAC, Delhi has wrongly upheld in
law and fact the addition of Rs.74,018/- u/s 37;

That impugned order passed u/s 250 by NFAC/CIT(A),
dismissing the appeal of the assessee and sustaining the
impugned assessment order of Ld. AO is unlawful as in
violation of principles of natural justice;

That impugned order passed u/s 250 by NFAC/CIT(A),
dismissing the appeal of the assessee and sustaining
impugned assessment order of Ld. AO is unlawful as no
valid show cause notice has been issued in compliance
with CBDT Instruction No.20/2015;

That the appellant craves leave to add/alter any/all
grounds of appeal before or at the time of hearing of
the appeal.”

2. The assessee also filed application for admission of the

following additional grounds:
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1. “That Ld. AO erred in issue of notice u/s 143(2) on
28.08.2019 is in violation  of  Instruction
F.No.225/157/2017/ITA-Il dated 23.06.2017 without
specifying scope and reasons of scrutiny and thus notice
itself is invalid as per law;

2. In view of admitted facts, assessee as per article 265 of
Indian constitution seeks to challenge the jurisdictional
validity of impugned reopening action u/s 143(2) of
1961 Act by taking additional legal ground vide rule 11
of ITAT Rules. Since the issue/question of validity of
reopening proceedings goes to the root of the matter
and touches the assumption of jurisdiction, same as per
settled law, deserves consideration at the end of
Hon’ble ITAT. Reliance is placed on:

a) SC in Singhad Technical Education Society 397 ITR 344;
b) SC in NTPC case 229 ITR 383

¢) SC in Karan Singh vs. Chaman Paswan 1955 1 SCR 117 (4 judge
bench)

Even it is settled law by now that such legal and
jurisdictional issue can be raised even for first time
before SC under article 136 of constitution of India
(refer 1950 SCR 852; AIR 1965 SC 1325; 1991 1 SCC 761,
AIR 1966 SC 249; 2020 2 SCC 524 & 2021 SCC online SC
552).”
3. Ld. Counsel for the assessee, at the outset, submits that
additional ground of appeal filed by the assessee is a legal ground
going to the root of the very validity of framing the assessment and
therefore the same may be admitted for adjudication. Reliance was

placed on the decision of the Hon’ble Supreme Court in the case of

NTPC vs. CIT 229 ITR 383.
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4.  Heard rival submissions. The additional ground raised by the
assessee since going to the root of the very validity of the assessment
made based on the notice issued u/s 143(2) the same is admitted for

adjudication.

5. Ld. Counsel for the assessee submitted that the notice dated
28.08.2018 issued u/s 143(2) of the Act by the Assessing Officer is
void ab initio having been issued in violation of the binding CBDT
Instruction No. F.No.225/157/2017/ITA-1l dated 23.06.2017. The Ld.
Counsel for the assessee further submitted that the issuance of
notice u/s 143(2) in proper format is a jurisdictional requirement and
any defect therein goes to the root of the assessment proceedings. A
notice issued in violation of law cannot confer jurisdiction on the
Assessing Officer to proceed with scrutiny assessment. Therefore, he
submits that the notice dated 28.08.2018 issued u/s 143(2) is invalid
and un-enforceable in law. Reliance was placed on the decision of
the coordinate bench in the case of Shilpi Sardana in ITA

No.1425/Del/2024 dated 27.08.2025.

6. Heard rival contentions, perused the materials placed before us
and the case laws relied on. The contention of the assessee that the

notice issued u/s 143(2) dated 28.08.2018 by the AO is in violation of
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the CBDT instruction dated 23.06.2017 as it is not in the specified

format. This fact was not controverted by the Revenue before us.

7. We observed that an identical issue has been decided by
Coordinate Bench in the case of Shilpi Sardana vs. DCIT (supra)

holding as under:

“4. Heard rival submissions. The additional ground
raised by the assessee since going to the root of the
very validity of the assessment made based on the
notice issued u/s 143(2) the same is admitted for
adjudication.

5. Ld. Counsel for the assessee submitted that the
notice issued u/s 143(2) by the Assessing Officer on
30.06.2022 is void ab initio having been issued in
violation of the binding CBDT Instruction No.
F.No.225/157/2017/ITA-Il dated 23.06.2017. Ld.
Counsel submits that the CBDT u/s 119 of the Act issued
the above instructions prescribing mandatory revised
formats for all scrutiny notices issued u/s 143(2) of the
Act. He submitted that these instructions are binding
on all the Income tax authorities and placed reliance on
the decision of the Hon’ble Supreme Court in the case
of UCO Bank vs. CIT (237 ITR 889) and Back Office IT
Solution Pvt. Ltd. vs. Union of India (2021) SCC OnLine
(Del) 2741. Ld. Counsel for the assessee referring to
para 3 of the above instructions of CBDT submitted that
the Board has directed that all scrutiny notices u/s
143(2) of the Act shall henceforth be issued in the
revised formats only. The Ld. Counsel for the assessee
submits that in the present case the Assessing Officer
did not issue the notice in the prescribed revised format
and this is a direct violation of the CBDT’s binding
instructions.  Ld. Counsel placed reliance on the
following decisions:

1. “Anita Garg vs. ITO, ITA No.4053/Del/2024 dated
30.07.2025;
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2. Ankur Dealcom (P) Ltd. vs. PCIT, ITA No.197/Kol/2025
dated 18.07.2025;

3. Hind Ceramics Pvt. Ltd. vs. DCIT, Circle - 10(1) [ITA Nos.
608 & 610/KOL/2024] dated 06.05.2025;

4. Tapas Kumar Das v. ITO, Ward-50(5), Kolkata [ITA No.
1660/ KOL/2024] dated 11.03.2025;

5. Sajal Biswas v. I.T.O, WD 24(1), HOOGHLY [I.T.O0, WD
24(1), HOOGHLY] [ITA No.1244/KOL/2023] dated
26.03.2025.”

6. The Ld. Counsel for the assessee further
submitted that the issuance of notice u/s 143(2) in
proper format is a jurisdictional requirement and any
defect therein goes to the root of the assessment
proceedings. A notice issued in violation of law cannot
confer jurisdiction on the Assessing Officer to proceed
with scrutiny assessment. Therefore, he submits that
the notice dated 22.09.2018 issued u/s 143(2) is invalid
and un-enforceable in law.

7. Heard rival contentions, perused the materials
placed before us and the case laws relied on. The
contention of the assessee that the notice issued u/s
143(2) dated 30.06.2022 by the AO is in violation of the
CBDT instruction dated 23.06.2017 as it is not in the
specified format. This fact was not controverted by the
Revenue before us.

8. We observed that on identical situation the
Kolkata Bench of the Tribunal in the case of Hind
Cyramics Pvt. Ltd. vs. DCIT in ITA Nos. 608 &
610/Kol/2024 dated 06.05.2025 quashed the assessment
framed pursuant to the notice issued u/s 143(2) which
was not in the prescribed format as per the CBDT
instructions observing as under:

“011. After hearing the rival contentions and perusing
the material on record, we find that the assessee has
raised an additional grounds of appeal challenging the
validity of the notice issued u/s 143(2) of the Act being in
an invalid format and in our opinion the issued raised in
the additional grounds is a purely a legal issue qua which
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all the facts are available in the appeal folder and no
further verification of facts is required from any quarter
whatsoever. In our considered view the assessee is at
liberty to raise any legal issue before any appellate
authority for the first time even when the same has not
been raised before the lower authorities. The case of the
assessee is squarely covered by the decisions of the Apex
court in the case of i) Jute Corporation of India Ltd. Vs CIT
(supra) ii) National Thermal Power Co. Ltd v. CIT (supra)
and also by the decision of Hon'ble Calcutta High Court in
PCIT vs. Britannia Industries Ltd. (supra). Therefore, we
are inclined to admit the same for adjudication.

012. The Id. AR vehemently submitted that the
notice u/s 143(2) of the Act issued to the assessee did not
.specify whether it was a limited scrutiny or a complete
scrutiny or a compulsory manual scrutiny. The Id. AR
submitted that the CBDT has issued specifically provided
vide instruction no. F. No. 225/157/2017/ITA-Il Dated 23-
06-2017, that the notice u/s 143(2) can be issued in one of
the three format which have specifically prescribed but
the present notice issued is not in accordance with such
said instruction and therefore, the assessment framed
consequently is invalid and void ab initio.

013. The Id. DR on the other hand submitted that
this is a computer-generated notice and the non-
mentioning of the fact of either limited or complete
scrutiny or compulsory manual scrutiny would not render
the issuance of notice u/s 143(2) of the Act as invalid.
Therefore, additional ground raised by the assessee may
kindly be dismissed.

014. After hearing the rival contentions and perusing
the materials available on record, we find that
undisputedly the notice issued u/s 143(2) of the Act dated
09.08.2018, specifies only computer aided scrutiny
selection which neither mentioned it either to be a limited
or a complete scrutiny nor compulsory manual scrutiny.
Thus, the said notice has been issued in violation of the
instruction issued by CBDT as noted above. In our opinion,
the revenue authorities have to follow the instruction
issued by CBDT and violation thereto would certainly
render the notice as invalid with the result all the
consequential proceeding would also be invalid. The case
of the assessee find support from the decision of the co-
ordinate Bench in the case of Tapas Kumar Das Vs. ITO
(supra), wherein a similar issue has been decided in favour
of the assessee. The operative part of the same is
extracted below:-
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"6. After hearing the rival contentions and perusing
the materials available on record, we find that
particularly the notice was issued u/s 143(2) of the
Act, a copy of which is available at page no. 25 of the
Paper Book. We note that the said notice has not been
issued in consonance with the CBDT Instruction F No.
225/157/2017/ITA-Il Dated 23.06.2017. The said
notice is extracted below for the sake of ready
reference:-

T MR 1951 FUAT I43(2) & e iR
Miotice pnger section 14302} of the Income-tax Acl, 1961
T (| FIEET AT ST T Scruting (Compuler Alded Sondting Selection)

SirfMadamy M/s,

Mo e S s f A A o 202 7-18 F oodt Fuar 26532276150104 7 &
HEE AU GaT e J0/ 10200 7 s ariae o i any Rl b el & I g
oy By

This 5 for your kind infarmation that the return of income fled by

BEFCEETAE ymar 201718 vide ack, no. 26832276130101F on 30 10201 has
been ssiected for Soruking.

2. @5 FEw s wwt Bt 16/ 11/2008 & 01:00 PM 55 T GIGT S0 M W
AET T AT W ey s o R o7 AT e ey Bt & made F ISR
&

2. In thes regard, an HEONTLUNTY B8 baing given b2 pou o sroduce or caose o

groduce any svigdencoe an which yodr may ke (o ey i suppart of [he sadd ratum
af écaree by 165132000 8 a 002 00 PM.

3. Jeger A wAnw T & NTE W ARTR B peesiae # A
Incomeatasindiaefitng.gov.in o st #-enfiB o gy S BT e B
SRR FEEET ST AT ey Y - ara gty gavr & aradth ettt o ow
FIFrT we AT FOw d R mee £

3. The asvidance/nlermalion specifed above fhas o Be furnished anifine
electronically through wour E-fiffng account v incomeraxingigerfling. oo, im.,
Subsaguan! afgesemeanl proceedings shal also be conducted electronically
thraugh the ‘E-Proceeding” faclity of lecama-tax Separtment, A brief note on 'E-
Frocageging’ is enciased fov paw kind referenca.

o, frvtror T I, S A g A e S iy e st () ar
T (=) W o A FeEt S S

<. Ir courms of gasessment proceacings, (F required, Specific guestionnakes] w
requisition|s) for informa tiomddocumentt stall e ssuad suhsequentiy.

5, gy Lo & B i aad orE 5 Ouplarer s i A et [ T3 e B e e
TN T T S Aoy 2 e Sy smrsbeef aneoke o i e w2

s crealed Dy pou, assessmemt proceedings shall be carried awl atther throwgh
pour spaciied e-mai oo ¢ oe manualy (IF e-mad is not avaitabiz),

Enclasura a5 ahova™

7. In our opinion, the notice issued u/s 143(2) of
the Act which is not in the prescribed format as
provided under the Act is an invalid notice and
accordingly, all the subsequent proceedings thereto
would be invalid and void ab initio. The case of the
assessee find support from the decision of Shib Nath
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Ghosh Vs. ITO in ITA No. 1812/KOL/2024 for A.Y. 2018-
19 vide order dated 29.11.2024, wherein the co-
ordinate Bench has held as under: -

"10. After hearing both the sides and the materials
available on record, we find that the notice issued u/s
143(2) dated 9th August, 2017 was not in any of the
formats as provided in the CBDT instruction
F.No.225/157/2017/ITA-Il dated 23.06.2017. We have
examined the notice, copy of which is available at page
no.1 of the Paper Book and find that the same is not as
per the format of CBDT Instruction
F.No.225/157/2017/ITA-Il dated 23.06.2017 as stated
above. In our opinion, the instruction issued by the
CBDT are mandatory and binding on the Income tax
authorities failing which the proceedings would be
rendered as invalid. Hon'ble Apex Court in case of UCO
Bank (supra) held that the circular issued by CBDT in
exercise of its statutory powers u/s 119 of the Act, are
binding on the authorities. The Hon'ble Apex court held
as under:

The Central Board of Direct Taxes under section 119
of the Income-tax Act, 1961, has power, inter alia, to
tone down the rigour of the law and ensure a fair
enforcement of its provisions, by issuing circulars in
exercise of its statutory powers under section 119 of
the Act which are binding on the authorities in the
administration of the Act. Under section 119(2)(a),
however, the circulars as contemplated therein
cannot be adverse to the assessee. The power is
given for the purpose of just, proper and efficient
management of the work of assessment and in public
interest. It is a beneficial power given to the Board
for proper administration of fiscal law so that undue
hardship may not be caused to the assessee and the
fiscal laws may be correctly applied. Hard cases
Which can be properly categorized as belonging to a
class, can thus be given the benefit of relaxation of
law by Issuing circulars binding on the taxing
authorities.

In order to aid proper determination of the income
of money lenders and banks, the Central Board of
Direct Taxes issued a circular dated October 6, 1952,
providing that where interest accruing on doubtful
debts is credited to a suspense account, It need not
be included in the assessee's taxable income,
provided the Income-tax Officer is satisfied that
recovery is practically improbable. Twenty-six years

9
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later, on June 20, 1978, in view of the judgment of
the Kerala High Court In STATE BANK OF
TRAVANCORE v. CIT [1977] 110 ITR 336, the Board by
another circular, withdrew with immediate effect
the earlier circular. However, by circular dated
October 9, 1984, the Board decided that Interest in
respect of doubtful debts credited to suspense
account by banking companies would be subjected to
tax but Interest charged in an account where there
has been no recovery for three consecutive
accounting years would not be subjected to tax in
the fourth year and onwards. The circular also stated
that if there is any recovery in the fourth year or
later, the actual amount recovered only would be
subjected to tax in the respective vyears. This
procedure would apply to assessment year 1979-80
and onwards."

8. Considering the facts of the instant case in the
light of the decision of the co-ordinate bench, we are
inclined to hold that notice issued u/s 143(2) of the Act
is invalid notice and accordingly, the assessment framed
consequentially to that is also invalid and is hereby
quashed.

9. The other grounds raised on merit are not being
decided at this stage and are being left open to be
decided if need arises for the same at later stage.

10. In the result, the appeal of the assessee is
allowed.”
015. Since the facts of the assessee’s case are similar

to one as decided by the co-ordinate Bench, we therefore,
respectfully following the same hold that the notice issued
u/s 143(2) of the Act is invalid notice and accordingly, the
assessment framed consequentially is also invalid and is
hereby quashed. The additional ground raised by the assessee
is allowed.”

9.  Similar view has been taken by the Kolkata Bench
of the Tribunal in the case of Sajal Biswas vs. ITO in ITA
No. 1244/Kol/2023 dated 26.03.2025, Srimanta Kumar
Shit vs. ACIT in ITA No.1911/Kol/2024 dated 19.11.2024,
Tapas Kumar vs. ITO in ITA No.1660/Kol/2025 dated
11.3.2025. We observed that coordinate bench of Delhi
Bench had taken similar view in the case of Anita Garg
vs. ITO (supra). Therefore, facts being identical
respectfully following the above said decisions, we hold

10
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that the assessment framed by the Assessing Officer u/s
143(3) dated 29.12.2022 pursuant to the notice issued
u/s 143(2) dated 30.06.2022 which was not in the
prescribed format as notified by the CBDT, is bad in law
and void ab initio and the same is hereby quashed. The
additional ground no.2 raised by the Assessee is
allowed.”

8. Similar view has been taken by the Kolkata Bench of the
Tribunal in the case of Sajal Biswas vs. ITO in ITA No. 1244/Kol/2023
dated 26.03.2025, Srimanta Kumar Shit vs. ACIT in ITA
No0.1911/Kol/2024 dated 19.11.2024, Tapas Kumar vs. ITO in ITA
No.1660/Kol/2025 dated 11.3.2025, Hind Cyramics Pvt. Ltd. vs. DCIT
in ITA Nos. 608 & 610/Kol/2024 dated 06.05.2025. Therefore, facts
being identical respectfully following the above said decisions, we
hold that the assessment framed by the Assessing Officer u/s 143(3)
dated 30.12.2019 pursuant to the notice issued u/s 143(2) dated
28.08.2018 which was not in the prescribed format as notified by the
CBDT, is bad in law and void ab initio and the same is hereby

quashed. The additional ground raised by the Assessee is allowed.

9. Since we have quashed the assessment allowing additional
ground, all other grounds are not adjudicated as they become only

academic at this stage.

11
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10. In the result, appeal of the assessee is partly allowed as

indicated above.

Order pronounced in the open court on 26.09.2025

Sd/- Sd/-
(M BALAGANESH) (C.N. PRASAD)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 26.09.2025
*Kavita Arora, Sr. P.S.
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