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MMEA/ORDER

Per Bench :

This is an appeal filed by the assessee against the order, dated
28.11.2024 passed by the Id. CIT(A), National Faceless Appeal Centre
(NFAC), Delhi for the assessment year 2016-2017, thereby confirming the
levy of penalty u/s.271D of the Act
2. It was submitted by the Id AR that the assessee had sold a
property. Admittedly the assessee had received cash of rs.3,40,000/- . It
was submitted that the Assessing Officer initiated proceedings u/s.271D of
the Act. It was the submission that provisions of Section 271D of the Act
related to violation of the provisions of Section 269SS of the Act, which
relates to loan and advances. It was the submission that the coordinate

bench of the Tribunal in the case of Arati Saraf, passed in ITA
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No0.375/CTK/2023, dated 13.05.2024 , wherein the coordinate bench of
the Tribunal has in para 11 & 12 held as follows :-

11. In the present case, as is evident from para 4 of the penalty
order that the AO has received information that the assessee has
received cash of Rs.5,22,000/- in cash from Shri Sushil Kumar
Nayak in relation to transfer of immovable property vide document
N0.10861600866 of Registering office, Jharsuguda. From this
observation, it is very much clear that the sale consideration was
received by the assessee in cash at the time of getting the sale
deed document registered before the sub-registrar. From the
perusal of the amendment made in Section 269SS of the Act,
where the term “specified sum” has been inserted, it is clear that it
is applied only where any advance against the sale of immovable
property transaction was received whether or not such transaction
has been converted into final sale. The statute has also introduced
in Section 269ST w.e.f. Assessment Year 2017-2018 to cover of the
cash transaction of Rs.2 lakhs or above, which are not covered in
Section 269SS of the Act and provided the levy of penalty
u/s.271DA of the Act for violation of provisions of Section 269ST of
the Act.

12. In the instant case, the AO has invoked the provisions of
Section 269SS of the Act and levied the penalty u/s.271D of the Act
for taking cash at the time of sale of immovable property. As
discussed above, provisions of Section 269ST and Section 271DA
has been introduced which are meant for the violation of making
cash transaction above Rs.2.00 lacs, which was not invoked by the
AO though the transaction referred is fallen under the provision of
Section 269ST of the Act. From the perusal of the intention of the
legislature as explained in the memorandum and notes on clauses,
while amendment made vide Finance Bill 2015, it is clear that
intention for bringing this provision was to curb the generation of
black money in real estate transaction for prohibiting the
acceptance of the payment of advance in cash of Rs.20000/- or
more. The “specified sum” as defined is applicable only for
“advance” receivable whereas the “advance otherwise” means
advance can be of any manner. Therefore, this provisions is not
applicable to the transactions were no advance payment in cash
has been received and the cash transactions have happened at the
time of registration of the sale deed. The present case of assessee
also falls in this category where admittedly entire cash was received
by assessee in one go at the time of execution of sale deed.
Therefore, in our considered view there is no violation of the
provisions of Section 269SS of the Act which has been wrongly
invoked in this transaction. Accordingly, the penalty levied is hereby
deleted.

3. It was the submission that the order of the Id. CIT(A) is liable to be

gquashed.
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4, In reply, Id. Sr. DR vehemently supported the order of the Id.
Assessing Officer and |d.CIT(A).
5. We have considered the rival submissions. A perusal of the penalty
order clearly shows that in para 3, the |d.AO recognizes that the assessee
had sold the property vide its sale deed. The Assessing Officer also
recognizes that the assessee has received cash of Rs.3,40,000/-. The
Assessing Officer, however, proceeded with applying the provisions of
Section 269SS of the Act and the penalty u/s.271D of the Act. A perusal
of the facts in the present case clearly shows that the provision of Section
269SS of the Act applies to loans and advances. The correct penalty i.e.
liable to be levied for violation of provisions of Section 269ST of the Act, is
Section 271DA and not Section 271D of the Act. As the penalty has not
been levied under the correct provisions, respectfully following the
decision of the coordinate bench of the Tribunal in the case of Arati Saraf,
referred to supra, on identical findings, the penalty levied by the
Assessing Officer and confirmed by the |Id.CIT(A) in the present appeal of
the assessee stands deleted.
6. In the result, appeal of the assessee is allowed.

Order dictated and pronounced in the open court on 14/08/2025.
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