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@icar / ORDER

PER ABY T. VARKEY, JM:

This is an appeal preferred by the assessee against the order of the
Learned Commissioner of Income Tax (Appeals)/NFAC, (hereinafter
referred to as “the Ld.CIT(A)”), Delhi, dated 11.04.2025 for the

Assessment Year (hereinafter referred to as "AY"”) 2013-14.

2. At the outset, the Ld.AR of the assessee brought to our notice that
the AO had passed an ex parte order after re-opening of assessment

u/s.148/147 of the Income Tax Act, 1961 (hereinafter referred to as ‘the




ITA No.1389/Chny/2025 (AY 2013-14)
Arunachallam Veeraiah

22
Act'). The Ld.CIT(A) merely taking note of the fact that the AO has
passed ex parte order u/s.144 of the Act [best judgment assessment] has
restored the assessment back to the file of the AO without considering the
legal issue raised by the assessee against the re-opening of assessment.
According to the Ld.AR, the legal issue if found valid would go to the root
of the jurisdiction of the AO to have reopened the assessment and
consequent framing of the assessment order itself. Therefore, according
to him, the Ld.CIT(A) ought to have decided the legal issue first and in
case if the assessee fails to succeed in its legal issue, then only he ought
to have restored the assessment back to the file of the AO for de novo

consideration.

3. Per contra, the Ld.DR doesn’t want us to interfere with the action of
the Ld.CIT(A) since it is undisputed that the AO has passed an ex parte
order and in such an event, the Ld.CIT(A) was empowered to restore the
assessment back to the AO and therefore, the impugned action should not

be interfered.

4, Having heard both the parties and after perusal of the records, we
note that the assessee didn't file any return for AY 2013-14. However,
based on certain information, the AO has reopened the assessment
u/s.147 of the Act by issuing notice u/s.148 of the Act on 30.03.2021.

Thereafter, the AO notes that the assessee didn’t respond to his statutory
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notices and thereafter taking note that the assessee had received income
from sale of immovable property to the tune of ¥1,72,25,000/- as well as
paid 25,14,822/- against credit card bills during the period is noted to
have considered the reply of the assessee dated 16.03.2022 and
thereafter, made an addition of ?1,72,25,000/- & ¥5,14,822/- by passing
the order u/s.144/147 of the Act dated 22.03.2022. On appeal, the
Ld.CIT(A) finding the assessment order to be an ex parte order, has
exercised his power given to him w.e.f.01.10.2024 and restored the
assessment back to the file of the AO for fresh assessment. The
assessee is in appeal before us against the impugned action of the
Ld.CIT(A) and the main grievance of the assessee is that the legal issue
raised by the assessee before the Ld.CIT(A) has not been adjudicated by
the Ld.CIT(A) and in this regard, drew our attention to Ground Nos.1-5
[as reproduced by the Ld.CIT(A) in the impugned order]. It is noted that
assessee before Ld CIT(A) had challenged the validity of the re-opening of
assessment by the AO. The Ld.CIT(A) is noted to have not adjudicated
the legal issue, which if found valid, then it strikes at the root of the
jurisdiction of the AO to have validly reopened the assessment to enable
him to pass the re-assessment order. Therefore, according to us, the
Ld.CIT(A) was duty bound to decide the legal issue and in case if the
assessee fails, then Ld CIT(A) could have restored the assessment back to

the file of the AO for de novo assessment provided the assessment was
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passed without hearing the assessee. Hence, the impugned action of the
Ld.CIT(A) is found to be erroneous and therefore, we are inclined to set
aside the impugned order of the Ld.CIT(A) and restore the appeal back to
the file of the Ld.CIT(A) with a direction to adjudicate the legal issue
raised by the assessee before him in accordance to law after hearing the

assessee.

5. In the result, appeal filed by the assessee is allowed for statistical

purposes.

Order pronounced on the 22" day of August, 2025, in Chennai.
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