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आयकर अपीलीय अिधकरण, इंदौर Ɋायपीठ, इंदौर
IN THE INCOME TAX APPELLATE TRIBUNAL

INDORE BENCH, INDORE
BEFORE SHRI B.M. BIYANI, ACCOUNTANT MEMBER

AND
SHRI PARESH M. JOSHI, JUDICIAL MEMBER

ITA No.330/JPR/2024
Assessment Year:2010-11

Mahesh Khandelwal,
Flat No.202, Tulsi Avenue,
130 Vidya Nagar,
Indore

बनाम/
Vs.

Addl. JCIT(A)-1
Jaipur

(Assessee/Appellant) (Revenue/Respondent)
PAN: AFNPK3252J

Assessee by Shri Rahul Jain, AR
Revenue by Shri Ashish Porwal, Sr. DR
Date of Hearing 24.07.2025
Date of Pronouncement 28.07.2025

आदेश / O R D E R

Per B.M. Biyani, A.M.:

Feeling aggrieved by order of first appeal dated 16.02.2024 passed by

learned Commissioner of Income-Tax (Appeals)-Addl/JCIT(A)-1, Jaipur

[“CIT(A)”] which in turn arises out of intimation of assessment dated

04.12.2010 passed by learned CPC, Bengaluru [“AO”] u/s 143(1) of Income-

tax Act, 1961 [“the Act”] for Assessment-Year [“AY”] 2010-11, the assessee

has filed this appeal on following ground:

“1. The AO is of the contention that I have adjusted settlement/speculation
loss of Rs 2,70,000/- against the other than speculation business income and
hence added it back to the Total Income. However, as per the original return
submitted by me for AY 10-11 on 17th September 2010 electronically, it can be
clearly seen that I have added back the speculation loss to the total income
and not adjusted. Hence the Ld. AO has erred in adding the same and
effectively taxing it twice. The AO is also of the contention that since intimation
u/s 143(1) was issued on 4th December 2010, appeal against the same on 9th
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October 2023 is well beyond the stipulated time as allowed under the
provisions of Income tax act and hence untenable. However, I have repeatedly
stated and confirmed during the faceless proceedings that I had not received
any communication from the department and also have submitted an affidavit
confirming the same. Hence, the appeal rejected on the grounds of delay is not
justified.”

2. The present appeal was filed by assessee/appellant to ITAT, Jaipur

bench and it was registered as ITA/330/JPR/2024. However, the same was

transferred to ITAT, Indore Bench through a U.O. dated 24.12.2024 of the

office of ITAT, Jaipur Bench citing that the jurisdictional AO in this case was

DCIT, Circle-1, Indore and therefore the Hon’ble President of ITAT has, in

the hearing which took place on 06.12.2024, allowed to transfer this appeal

to Indore Bench. Accordingly, the case records have been transferred to

Indore Bench and today this appeal has come before us for hearing with

original registration number i.e. ITA/330/JPR/2024. The case was heard

and we proceed to dispose of by this order.

3. The background facts leading to present appeal are such that the

assessee-individual e-filed his return of AY 2010-11 u/s 139(1) on

17.09.2010 declaring a total income of Rs. 4,74,040/-. The same was

acknowledged by AO vide E-filing Acknowledgement No. 155207281170910.

The return so filed was processed by AO u/s 143(1) determining total

income at Rs. 7,44,040/- after making an addition of Rs. 2,70,000/-.

Aggrieved, the assessee carried matter in first-appeal before CIT(A). The

CIT(A), however, dismissed assessee’s appeal on the ground of inordinate

delay of more than 12 years in filing. Now, the assessee has come before this

bench for redressal of grievance.

4. Ld. AR for assessee submitted that the assessee filed first-appeal to

CIT(A) on 12.04.2023 against the impugned intimation passed by AO u/s

143(1). He drew us to the copy of intimation u/s 143(1) issued by AO, placed

in original appeal set filed to ITAT and once again re-filed in the Paper-Book
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of assessee. For the sake of immediate reference, we have scanned the

relevant pages of intimation:
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5. Ld. AR referred the last page of the intimation to demonstrate that the

digital signature affixed thereon by the AO contains “Date:

20230403124606”, which clearly shows that the intimation was generated

and issued to assessee on 03.04.2023 and since the assessee filed first-

appeal to CIT(A) on 12.04.2023 within 30 days’ time-period as prescribed in

section 249(2), there was no delay in filing first-appeal. Ld. AR submitted

that the assessee filed an affidavit dated 11.01.2024 duly stamped,

notarized and witnessed, to CIT(A) and in Para 3 of same, a solemnized

averment was made that the impugned intimation was received through

online mode on 04.04.2023 and prior to this date, the same not received. A

copy of assessee’s affidavit is filed at Pages 21-23 of Paper-Book. Further,

the assessee made following reply to CIT(A) in response to the deficiency

letter dated 08.01.2024 issued by CIT(A) seeking explanation of delayed

filing; this reply of assessee is re-produced by CIT(A) in para 4.6 of

impugned order:

“Please note that there is no delay in filing the appeal and hence application

for condonation of delay was not required to be filed and hence was not filed.

Please note that I have preferred the Appeal within the prescribed time-limit

allowed of 30 Days from Receipt of the Order. The Order was received online

on 04.04.2023 and the Appeal was filed on 12.04. 2023 which is well within

the time limit prescribed. There is no delay in filing the Appeal. I attach an

Affidavit in the matter which is self-explanatory. In view of the above, please

note that the Appeal filed is within the time allowed and there is no delay in

filing the Appeal and hence on this point the Appeal should not be treated as

invalid.”

6. However, the Ld. CIT(A) passed following order and ultimately

dismissed assessee’s appeal:
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“5. Decision:

The facts of the case and the grounds raised by the appellant have been

considered carefully. There is inordinate delay in the filing of appeal for

which the appellant has stated that there is no delay in filing the appeal

hence application for condonation of delay is not required. The appellant has

stated that the intimation order was received online on 04.04.2023. On

careful perusal of the intimation order u/s 143(1) dated 04.12.2010, it is

seen that the address as mentioned on the intimation order is as under:-

Mahesh Chand Khandelwal

Flat no. 202, Tulsi Avenue, 130, Vidhya nagar,

Indore, MP-452009.

Here, it is pertinent to mention that the address as per the Form 35 dated

12.04.2023 is exactly the same as mentioned in the intimation order u/s

143(1) dated 04.12.2010. Thus, it can be seen that the intimation was duly

served on the appellant at the correct address.”

7. Ld. AR submitted that the CIT(A) has made a wrong presumption that

since the address of assessee was same in the intimation and Form No. 35,

the intimation passed by AO was duly served on assessee’s address whereas

the correct position is such that there was no physical service of intimation

upon assessee. Ld. AR emphasized the averment made by assessee in Para 3

of affidavit and submitted that the intimation was received for the first time

through online mode only on 04.04.2023 and prior to that date, no

intimation was received from department.

8. The narration made by Ld. AR was deliberated and the Ld. DR for

revenue was himself surprised that he has seen for the first time that the

intimation issued by AO mentions “Date of Order: 04.12.2010” but digital
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signature affixed thereon contains date of “03.04.2023”. He submitted that

the time gap is more than 12 years and it is an exceptional case. In response

to a query raised by bench as to whether any assistance can be received

from AO in this regard, Ld. DR narrated that the matter is quite old and

there have been time-to-time migrations/switching of departmental records

from physical to digital, etc., hence no fruitful assistance is likely to come.

He left the matter to the wisdom of bench.

9. Ld. AR for assessee, however, repeatedly and forcefully submitted that

the intimation u/s 143(1) bears digital signature dated 03.04.2023 and the

assessee’s has made a factual and true averment in the affidavit that the

impugned intimation was received only on 04.04.2023 and no intimation

was received from department before that date. He also asserted in open

court that he has himself downloaded the intimation from e-filing portal of

income-tax department placed before bench containing digital signature

dated 03.04.2023; that this intimation is still available in e-filing portal and

can be verified; and that there is no other intimation available in e-filing

portal. Therefore, his/assessee’s submission is very much correct and the

bench can rely.

10. Ld. AR thereafter went ahead to explain that the case of assessee

involves a very small dispute and that too can be resolved instantly on the

basis of documents held on record. He carried us to Page 1 of intimation (re-

produced above) to demonstrate that the AO has made an addition of Rs.

2,70,000/- and thereby increased business income from Rs. 5,24,683/- to

Rs. 7,94,683/- and total income from Rs. 4,74,040/- to Rs. 7,44,040/-. He

referred copy of the computation of total income of assessee placed at Page

No. 2 of Paper-Book, the same is scanned and re-produced for an immediate

reference:
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11. Referring to above computation of total income, Ld. AR pointed out

that the assessee has, before filing return of income, voluntarily made an

addition/disallowance of Rs. 2,70,000/- under the caption “ADD: LOSS ON

SETTLEMENT” and claimed carry forward of loss with the caption

“SPECULATION BUSINESS LOSS C/F Rs. 2,70,000”. This adjustment/

disallowance was made because as per provisions of law, the speculation

loss cannot be adjusted against any other income and the same can only be

carried forward to next year for set off against similar income. However, the

AO has again made addition of Rs. 2,70,000/- in the intimation u/s 143(1).

Thus, Ld. AR submitted, the addition made by AO is nothing but a double

addition of what the assessee had already made before filing return of

income. Ld. AR further pointed out that on Page No. 2 of intimation, the AO

has, however, rightly allowed the carry forward of loss of Rs. 2,70,000/- as

claimed by assessee and the assessee does not have any dispute so far carry

forward of loss is concerned. With this submission, Ld. AR made a

straightforward prayer that the addition made by AO deserves to be deleted

as the same had already been made by assessee. Ld. DR for revenue was fair

enough in quickly agreeing to this submission made by Ld. AR.

12. We have considered submissions of both sides and carefully perused

the documents to which our attention has been drawn. The undisputed fact

is that the intimation u/s 143(1) bears digital signature dated 03.04.2023

and the assessee filed first-appeal to CIT(A) on 12.04.2023. The CIT(A)

issued a deficiency letter to assessee seeking explanation qua the delay of

more than 12 years and in response the assessee filed an affidavit stating

that the impugned intimation was received on 04.04.2023 and no intimation

was received prior to that, therefore the appeal was filed within time and

there was no delay. The CIT(A) has, however, compared the address of

assessee in the impugned intimation and Form No. 35 and noted that since

the address is same, the intimation was duly served on assessee’s correct

address but this observation by CIT(A) is, as rightly contended by Ld. AR, a
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mere presumption. There is no basis mentioned by CIT(A) to conclude that

the intimation was in fact served by department through physical mode at

assessee’s address. Hence, the rejection of assessee’s submission by CIT(A)

is not proper. On the contrary, the Ld. AR has successfully demonstrated

that the intimation issued by AO itself contains digital signature dated

03.04.2023 and the appeal was thereafter filed on 12.04.2023 within

statutory time period of 30 days. Although the intimation contains “date of

order” as 04.12.2010 and the time gap in digital signature is more than 12

years which was a surprise for all persons available in court but the fact

remains that the intimation is dated 03.04.2023 and there is no other

intimation having been passed by AO available in e-filing portal as

categorically asserted by Ld. AR for assessee in open court. Further, the

case of assessee involves a petty dispute of Rs. 2,70,000/- and that too is

well explained by Ld. AR. Therefore, looking into these peculiar aspects, we

treat the first appeal filed by assessee to CIT(A) as having been filed within

statutory time period or alternatively, in the interest of justice, we condone

the delay if at all there be.

13. So far as the dispute involved is concerned, on perusal of documents

as noted above, we agree that the assessee has already made addition of Rs.

2,70,000/- before filing return of income and the addition made by AO in

the intimation u/s 143(1) has resulted in double addition which is liable to

be deleted. Faced with this situation, we direct the AO to delete the addition

of Rs. 2,70,000/-. The assessee succeeds in this appeal.
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14. Resultantly, this appeal is allowed.

Order pronounced in open court on 28/07/2025

Sd/- Sd/-

(PARESH M. JOSHI) (B.M. BIYANI)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Indore

िदनांक /Dated : 28/07/2025

Patel/Sr. PS
Copies to: (1) The appellant

(2) The respondent
(3) CIT
(4) CIT(A)
(5) Departmental Representative
(6) Guard File

By order
E COPYSr. Private Secretary

Income Tax Appellate Tribunal
Indore Bench, Indore


