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3IA/ORDER

PER MANU KUMAR GIRI, JM:

This is an appeal preferred by the revenue against the order of the
Learned Commissioner of Income Tax (Appeal)/NFAC, (in short ‘the
Ld.CIT(A)"), Delhi, dated 05.02.2025 for the Assessment Year (in short

‘AY’) 2017-18.

2. Brief facts of the case are as under:

The assessee is a temple and has not filed return of income for the year

under consideration. The assessee has made cash deposits amounting Rs.
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45,70,115/- during the demonetisation period. As per the AO's
observation, the assessee temple has not filed return and audit report in
form 10 BB in stipulated time u/s 139 as per provisions of section
12A91)(b) of the Act. The assessee remained non-responsive during the
assessment proceedings. Consequently, the AO passed best judgement
order making addition of Rs.1,83,17,175/- found to be excess of income

over expenditure.

3. Before the Id. CIT(A), the Id. AR of the assessee contended that the
assessee temple exists for the past 1000 years and had been all along
carrying religious activities. The assessee temple has filed its application
for registration u/s 12AA of the Act on 15.09.2019 and obtained its
registration u/s 12AA of the Act on 07.02.2020. The assessment order
was passed on 24.12.2019. The main contention before the CIT(A) was
that the temple has obtained registration in the year 2020 and the objects
of the trust are one and the same all along, therefore, the proviso to
section 12A(2) should be read as retrospective in operation with effect
from the date when condition of the eligibility for exemption under 11 and
12 as mentioned in section 12A provided for registration. The assessee
also relied upon the order of the Delhi Tribunal in the case of Sree

Ramkrishna Samity Vs D.C.I.T.
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4. The Id. CIT(A), upon hearing the assessee has passed following order

as under:

“..5.5 I perused the above referred case law and find that observations of
the Hon'ble ITAT in the above case are applicable to the instant case so
far as requirement of registration u/s 12AA to avail benefits of section 11
is concerned. However, the instant case differs on fact that the assessee
has not filed the return of income as required under section 139. The
appellant has contested against the deny of the appellant's claim towards
the exemption claim u/s. 11 of the IT Act. The AO has disallowed said
exemption as the original Return wasn't filed as per the provisions of
section 139 of the IT Act and the assessee was not registered u/s 12AA of
the Act. The appellant has also contested that disallowances of exemption
for not having registered u/s 12AA is not reasonable when the assessee
has obtained the said registration certificate which is also applicable for

the assessment year under consideration as held by various case laws.

5.6 The Appellant's contention has been taken into consideration and the
benefit of exemption should be available on the date of registration as the
assessment was pending before AO. it is noticed that the provisions of
section 12A(ba) provides that the exemption u/s 11 & 12 can be availed
only if the return of income was filed in the manner prescribed under the

provisions of section 139(4A) of the Act which in turn requires that an
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assessee claiming exemption of income u/s 11 to file the return of income
within the due date prescribed u/s 139(1) of the Act. However, the said
provision of section 12A(ba) of IT Act were inserted by the Finance Act
2017 w.e.f. from 01.04.2018 which isn't applicable in the case of the
appellant as the assessment pertains to AY 2017-18. Prior to the insertion
of said section, it wasn't specifically stipulated to file the ITR within the
due dates prescribed u/s. 139(1) of the IT Act in order to claim the

Exemption u/s. 11 & 12 of the IT Act.

5.7 In view of the above, I am of the considered opinion that the AO's
decision of denying exemption u/s. 11 of the IT Act isn't supported by the
provisions of the Income Tax Act. Accordingly, the appellant's contention
in this regard is found to be correct. Therefore, AO is directed to ascertain
the assessee's income allowing exemption available u/s 11 after due

verification of facts affecting eligibility for availing the said exemption.

5.8 Proviso to Section 251(1)(a) of the Income Tax Act wef 01/10/2024
provides that in the case of appeal against an order of assessment made
under section 144, the Commissioner (Appeals) is empowered to set aside
the order of assessment and refer the matter back to the Assessing officer

for making a fresh assessment.

5.9 In view of the power conferred under proviso to Section 251(1)(a) of

the Act, I hereby set aside the assessment and refer the case back to the
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Assessing Officer for making a fresh assessment, after giving reasonable
opportunity of being heard to the assessee. The assessee is directed to
file necessary documents for substantiating its case and not seek
unnecessary adjournment, so as to facilitate disposal of the case, in
accordance with the statutory provisions and the timelines prescribed

under Section 153(3) of the Act.

6. Accordingly, based on the above discussion, the appeal is allowed for

statistical purpose...”

5. Before us, the Id.DR for the revenue contended that the law as on the date
to be seen. Therefore, she contended that the present case is to be seen in
the light of the section 12A at prevalent time. She further pleaded that the

registration granted has no retrospective application.

6. Per contra, the Id. AR relied upon the order of the Id.CIT(A) and provisions
of section 251(1)(a) of the Act. He relied upon the findings of the Id. CIT(A)

as held in paras 5.5 to 6 page 9-10 of its order.

7. We have heard the rival submissions and perused the record and case
laws. Since the assessment order is ex-parte u/s144 of the Act, therefore,
the Id. CIT(A) is well within his power and has rightly invoked the section
251(1)(a) of the Act. Since, the assessment order is set aside and directed for

fresh assessment, the assessee has all right to take a plea or submit all such



ITA No.1015/Chny/2025(AY 2017-18)
Arulmigu Madhurakaliamman Temple
16

documents or audit report for the reason that the assessment proceeding is
open now by the order of the Id.CIT(A). Therefore, we do not find any
infirmity in the order of the Id.CIT(A) as noted in paras 5.5 to 6 page 9-10 of

his order.
8. In the result, appeal filed by the revenue is dismissed.

Order pronounced on the 28t day of July, 2025, in Chennai.
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