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ORDER 

Per: Smt. Beena Pillai, J.M.: 

 The present appeal filed by the assessee arises out of order 

dated 13/03/2025 passed by PCIT, Mumbai-3 for assessment 

year 2020-21 on following grounds of appeal : 
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“1. The Ld. Principal Commissioner of Income-tax-3, Mumbai erred in 

invoking the jurisdiction under Section 263 of the Income-tax Act, 

1961 ('the Act') and passing the order dated 13th March 2025 

setting aside the assessment order passed u/s. 143(3) of the Act, 

without appreciating that the assessment order dated 6th 

September 2022 passed under Section 143(3) r.w.s. 1448 of the 

Act is not erroneous in so far as it is prejudicial to the interest of 

the Revenue and thus the order passed u/s. 263 of the Act is 

without jurisdiction. 

2.  The Ld. Principal Commissioner of Income-tax-3, Mumbai erred in 

directing the Assessing Officer to disallow the claim of deduction of 

Rs. 29,00,000/- under Section 80G of the Act on the ground that 

the donation classified as 'Corporate Social Responsibility' 

expenditure is not eligible for deduction under Section 80G of the 

Act. 

3. The Appellant craves leave to add to, alter, amend or delete the 

grounds of appeal” 

Brief facts of the case are as under: 

2. The assessee is a Non-banking Financial Company with the 

Reserve Bank of India, carrying on the business of Finance and 

Investments. The assessee is engaged primarily into giving loans 

and advances and filed its return of income on 01/02/2021, 

declaring total income at Rs. 13,76,54,420/-. The case was 

selected for scrutiny under CASS and notice u/s. 143(3) 

r.w.s.144B was issued on 06/09/2022.  

2.1 On examination of the records, Ld.PCIT found that the 

faceless Assessing Officer (FAO) did not verified certain issues 

while passing the assessment order. 

2.2 The Ld.PCIT noted that, the assessee debited 

Rs.61,00,000/- on account of CSR Expenditure and added the 

same to the total income in its computation of income as the 
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same is not allowable u/s. 37(1) of the Act. However, claimed 

Rs.31,50,000/- out of the CSR Expenditure, as deduction u/s. 

80G of the Act. The Ld.PCIT noted in the computation of income 

that, the assessee added back Rs.2,50,000/- towards donations 

and The remaining deduction claimed u/s. 80G of the Act of 

Rs.29,00,000/- was considered out of the CSR expenditure. The 

Ld.PCIT noted that, the Ld.AO allowed assessee's claim of 

deduction u/s. 80G of the Act, which should not have been 

allowed. 

2.3 The Ld.PCIT was of the opinion that assessing officer failed 

to examine the issue regarding allowability of deduction u/s.80G 

of the Act on donations made out of CSR expenditure. He thus 

invoked the provisions of section 263 of the Act and the show 

caused notice dated 27/02/2025 was issued to the assessee. 

Copy of the notice is scanned and annexed here with as under: 
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” 

3. In response to the above notice, the assessee filed its reply 

dated 10/03/2025 and submitted as under : 

“3. It is submitted that there is no pre condition that to claim deduction 

under section 80G a donation should be voluntary. It is incorrect to 
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state that donations eligible for deduction u/s. 80G cannot be 

obligatory. Claim u/s. 80G of the Act is independent of computation of 

business income. 

4. In computing the business income in accordance with the provisions 

of section 37(1) of the Act, both CSR Expenses of Rs.61,00,000/- and 

donations of Rs.2,50,000/- both aggregating to Rs.63,50,000/- has 

been correctly disallowed. 

5. Complete details of CSR expenditure, eligible donations aggregating 

to Rs.63,00,000/- are enclosed herewith. Documents evidencing the 

genuineness of donations i.e. Donation Receipts, Bank Statement 

reflecting payment and Certificate u/s 80G of the Act are enclosed.” 

3.1 The assessee also relied on following decision in support of 

its claim : 

“(i) Synergia Lifesciences PVT Ltd/ v. DCIT [ITA No. 938/ Mum/ 
2023] dated 20.06.2023 

(ii) Sling Media (P) v. DCIT [135 taxmann.com 164 (Bang.)] 

(iii) Infineria India (P) Ltd. vs. JCIT [137 taxamnn.com 197 (Bang.)] 

(iv) FNF India (P) Ltd. v. ACIT [133 taxmann.com 251 (Bang.)] 

(v) JMS Mining (P) Ltd. v. Pr.CIT [130 taxmann.com 118 (Kol.)]” 

3.2 The assessee also placed reliance on the decision of 

coordinate bench of this Tribunal in case of Naik Sea Foods Pvt. 

Ltd. Vs. PCIT in ITA no. 490/Mum/2021 dated 26/11/2021 and 

decision of Inter Gold India Pvt. Ltd. Vs. PCIT in ITA No. 

4400/Mum/2023 dated 05/08/2024 and Societe Generale 

Securities India Pvt. Ltd. Vs. PCIT in ITA no. 1921/Mum/2023 

dated 20/11/2023 wherein it was held that claim of deduction 

u/s.80G in respect of expenditure classified as CSR was valid 

considering the fact that, assessing officer took up plausible view, 

section 263 of the Act could not be invoked. 

4. The Ld.PCIT after considering the submissions of the 

assessee was of the opinion that the assessment order is passed 
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without application of mind as the assessing officer has not made 

any inquiries into the issue of the claim of deduction u/s.80G of 

the Act in respect of expenditure incurred on CSR the relevant 

extract of the observations of PCIT are as under : 

“6. The order passed u/s. 143(3) r.w.s 1448 of the Act dated 

06.09.2022 is erroneous as the AO has not made enquiries into the 

issue of claim of deduction u/s 80G of the Act in respect of expenditure 

incurred on CSR. The assessing officer has not examined the issue of 

allowability of deduction claimed u/s. 80G of the Act, when the 

donations are made out of CSR expenditure. The AO has not specifically 

enquired into the allowability of the claim of the deduction U/S.80G of 

the Act, therefore, there is lack of enquiry on this specific claim of the 

assessee. It is observed that the AO has passed the order u/s. 143(3) 

r.w.s 144B of the Act on incorrect assumption of fact and law that the 

deduction u/s.80G of the Act is correctly claimed by the assessee. 

Therefore, the order passed u/s. 143(3) r.w.s 1448 of the Act dated 

06.09.2022is erroneous to that extent. 

6.1 As stated above, the order passed u/s. 143(3) r.w.s 144B of the Act 

dated 06.09.2022 is erroneous in so far as it is prejudicial to the 

interest of the revenue. The phrase prejudicial to the interests of the 

Revenue" is not an expression of art and is not defined in the Act. 

Understood in its ordinary meaning it is of wide import and is not 

confined to loss of tax. The High Court of Calcutta in Dawjee Dadabhoy 

& Co. v. S.P. Jain ((1957) 31 ITR 872 (Cal)], the High Court of Karnataka 

in CIT v. T. Narayana Pai ((1975) 98 ITR 422 (Kant)], the High Court of 

Bombay in CIT v. Gabriel India Ltd. [(1993) 203 ITR 108 (Bom)] and the 

High Court of Gujarat in CIT v. Minalben S. Parikh [(1995) 215 ITR 81 

(Guj)) treated loss of tax as prejudicial to the interests of the Revenue. 

The High Court of Madras in Venkatakrishna Rice Co. v. CIT [(1987) 163 

ITR 129 (Mad)] interpreting "prejudicial to the interests of the Revenue". 

The High Court held: 

"In this context, (it must) be regarded as involving a conception of 

acts or orders which are subversive of the administration of 

revenue. There must be some grievous error in the order passed 

by the Income-tax Officer, which might set a bad trend or pattern 

for similar assessments, which on a broad reckoning, the 

Commissioner might think to be prejudicial to the interests of 

Revenue Administration." 
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6.2 It is pertinent to mention that the Hon'ble SC in the case of CIT Vs 

Paville Projects P Ltd(2023) 149 taxmann 115(SC) held that the scheme 

of the Act is to levy and collect tax in accordance with the provisions of 

the Act and this task is entrusted to the Revenue. It is further observed 

that if due to an erroneous order of the Income-tax Officer, the Revenue 

islosing tax lawfully payable by a person, it will certainly be prejudicial 

to the interests of t Revenue. 

6.3 Therefore, considering the facts, the judicial pronouncements, it is 

held that the ord passed u/s 143(3) r.w.s. 1448 of the Act dated 

06.09.2022 is erroneous so far as it prejudicial to the interests of 

revenue. 

6.4 The assessee has mainly contended that there is no reference 

regarding inadmissibility or restriction for claiming deduction under 

section 80G for any donation made which qualifies as CSR expenditure. 

6.5 In none of the asseessee's submission before the assessing officer 

also, the assessee made any reference to this issue and argued that the 

donations being part of CSR expenditure are still eligible for deduction 

u/s 80G. So, it cannot be inferred that the assessing officer has applied 

his mind on this aspect. In any case, the assessing officer's failure to 

consider this issue despite it being in contravention of the provisions of 

the Act in view of the Explanation 2 to section 37(1) read with 

Explanatory notes to the Finance Bill 2014, caused erroneous 

allowance of deduction u/s 80G and made the order prejudicial to the 

interests of revenue. 

6.6 It is important to note that CSR expenditure has to be mandatorily 

incurred by certain specified companies as per provisions of Section 135 

of the Companies Act. It is a statutory obligation cast upon certain 

companies to share certain portion of profits to the activities towards 

social responsibilities. In other words, it is part of profit appropriation to 

the society at large which, in the new scenario of CSR regime, is one of 

the strategic stake holders of the company. It is for this reason that this 

expenditure was clarified to be an expenditure not incurred fully and 

wholly for the purpose of business through Explanation (2) u/s 37 (1) of 

the Act 

6.7 In this connection it is relevant to reproduce the provisions of the 

section 37 of the income-tax Act and section 135(5) of the Companies 

Act, 2013. 

Section 37 of the Income-tax Act, 1961 reads as under: - 
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"Any expenditure (not being expenditure of the nature described 

in section 30 to 36 and not being in the nature of capital 

expenditure or personal expenditure of the assessee) laid out for 

or expended wholly and exclusively for the purpose of the 

business or Profession shall be allowed in computing the Income 

chargeable under the head Profit and gains of business and 

Profession: 

Explanation2: For the removal of doubts, it is hereby declared 

that for the purpose of sub section (1) any expenditure incurred 

by an assessee on the activities relating to the corporate social 

responsibilities referred to in section 135 of the companies Act 

2013 (18 of 2013) shall not be deemed to be an expenditure 

incurred by the assessee for the purpose of the business or 

profession." 

Section 135(5) of the Company Act 2013 reads as under: - 

"The Board of every Company referred to in Sub section (1) shall 

ensure that company spends, in every financial year, atleast 2% 

of the average net profit of the company made during the three 

immediately preceding financial years or where the company has 

not completed three financial years. Since its incorporation, 

during such immediately preceding financial years, in pursuance 

of its CSR Policies." 

6.8 The legislative intent of introduction of this Explanation is 

elaborated in the Explanatory Notes to the Finance Bill2014which is 

reproduced below: 

"CSR expenditure, being an application of income, is not incurred 

wholly and exclusively for the purposes of carrying on business. 

As the application of income is not allowed deduction for the 

purposes of computing taxable income of a company, amount 

spent on CSR cannot be allowed as deduction for computing the 

taxable income of the company. Moreover, the objective of CSR is 

to share burden of the Government in providing social services by 

companies having net worth/turnover/profit above a threshold. If 

such expenses are allowed as tax deduction, this would result in 

subsidizing of around one-third of such expenses by the 

Government by way of tax expenditure." 

6.9 As may be seen, it is made clear at the beginning itself that it is an 

application of income. Though called as expenditure, as it being an 
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outflow for the company, it is strictly not an expenditure. Therefore, no 

deduction what so ever can be allowed for appropriation of profits. It is 

trite law that what cannot be allowed in view of specific provisions 

cannot be allowed indirectly unless specifically provided in the Act, 

thereby defeating the purpose of the section. The other argument that 

only two funds mentioned in section 80G to which donations given as 

part of CSR expenditure are not eligible, is also not tenable. It does not 

imply that donations to other funds towards CSR are eligible for 

deduction. Further, it is to be noted that in the orders relied upon by the 

assessee there is no discussion on the Explanatory Notes to the Finance 

Bill2014, wherein reference was made to the CSR expenditure as 

application of income and the same was not explicitly considered. 

6.10 Further, on the same issue, the Department has preferred appeals 

before the Hon'ble High Court against the orders of the Hon'ble ITAT. In 

some of the cases where the Department has preferred appeals before 

the Hon'ble High Court are enumerated as below 

Sr.
No 

Name of the 
Case 

PAN ITAT Order No. High Court Lodging 
No. 

1. Blue Cross 
Laboratories 
Pvt. Ltd 

AAACB1549G 1806/Mum/2023 ITXAL/30782/2024 

2. Worley 
Services 
Industries 
Pvt. Ltd. 

AAACH0456J 554/Mum/2024 ITXAL/4392/2025 

6.11 From the above, it is clear that the assessee has made CSR 

expenses to the extent of Rs.61,00,000/- and disallowed the same in 

the computation of income u/s 37(1) of the Act.Further, the assessee 

has claimed an amount of Rs.29,00,000/- in the guise of donation and 

claimed deduction u/s. 80G on it. Though, it is a disallowable 

expenditure, the assessee company claimed the same as a deduction 

u/s 80G and the FAO in the order under section 143(3) r.w.s. 144B of 

the Act dated 06.09.2022 has allowed it. Therefore, the order of the 

FAO passed u/s. 143(3) r.w.s 144B of the Act dated 06.09.2022, is 

erroneous in so far as it is prejudicial to the interest of the revenue. 

7. In light of the above discussions, the arguments of the assessee 

are not tenable and the order u/s 143(3) r.w.s. 144B of the Act dated 

06.09.2022 is set aside u/s 263 of the Act and AO is directed to 

disallow the deduction u/s.80G of the Act in respect of donation 

claimed out of CSR expenditure after due verification and giving 

opportunity of being heard to the assessee.” 
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Aggrieved by the order of the Ld.PCIT the assessee is in appeal 

before this Tribunal. 

5. The Ld.AR submitted that, both the issues raised in the 

present appeal are in respect of whether the assessment order 

passed on 06/09/2022 was erroneous in so far as prejudicial to 

the interest of the revenue as the Ld.AO allowed the claim of the 

assessee u/s.80G amounting to Rs.29,00,000/- that form part of 

CSR expenses. The Ld.AR submitted that, assessee had debited 

Rs.61,00,000/-as expenditure on CSR activities in its profit and 

loss account. The same amount was added back while computing 

taxable income as the same was not allowable u/s. 37(1) of the 

Act. However, the assessee claimed Rs.31,50,000/- out of the 

CSR Expenditure, as deduction u/s.80G of the Income Tax Act. 

Further, in the computation of income the assessee has added 

back an amount of Rs.2,50,000/- towards donations. Hence, 

deduction u/s. 80G of the Act was claimed at Rs.29,00,000/-, 

which was out of the CSR expenditure. 

5.1 Ld.AR submitted that, the documents evidencing the 

genuiness of donation being the bank statement reflecting the 

payment and certificate under 80G were filed before the Ld.PCIT. 

He also placed reliance on circular no. 1/2016 dated 

12/01/2016 being the frequently asked question(FAQ) issued by 

Ministry of Corporate Affairs (MCA) that clarifies the issue as 

follows : 

“"Question No. 6: What tax benefits can be availed under CSR? 

Answer: No specific tax exemptions have been extended to CSR 

expenditure per se. The Finance Act, 2014 also clarifies that 

expenditure on CSR does not form part of business expenditure. While 
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no specific tax exemptions have been extended to expenditure incurred 

on CSR, spending on several activities like Prime Minister's Relief Fund, 

scientific research, rural development projects, skill development 

projects, agriculture extension projects etc, which fund place in 

Schedule VII, already enjoys exemptions under different sections of the 

Income-tax Act, 1961” 

5.2 The Ld.AR vehemently relied on the decision of coordinate 

bench of this Tribunal in case of Sir Dorabji Tata Trust Vs. DCIT 

reported in (2020) 122 taxmann.com 274had considered a similar 

issue wherein the scope of section 263 was analysed. 

5.3 The Ld.AR submitted that, the assessing officer was under 

mandate to verify the issue pertaining to unsecured loans though 

the case of assessee was selected for complete scrutiny. He 

placed reliance on the notice issued u/s.143(2) of the Act at page 

50-51 of the paper book. Referring to page 61-62 the Ld.AR 

submitted that, questioner issued along with notice u/s.142(1), 

following details were sought.  
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5.4. Further the assessment order also acknowledges the fact 

that the assessment was picked up for complete scrutiny only to 

verify large squared up loans during the year. He placed reliance 

on the following observations on coordinate bench of this 

Tribunal in case of Sir Dorabji Tata Trust (supra). 

18. We find that the case of the Commissioner hinges on, what he 
perceives as, lack of inquiry, the inadequacy of inquiry, or taking up the 
pertinent line of inquiry but not following it to its logical conclusion. 
Learned Departmental Representative has also been very gracious to 
submit that none doubts the philanthropic work being done by the 
assessee trust but the short question before us really is whether or not 
the due verifications have been carried out by the Assessing Officer. 
The stand of the learned Commissioner has simply been reiterated by 
the Departmental Representative, and a lot of emphasis is placed on the 
fact in the light of Explanation 2 to Section 263 once Commissioner is of 
the view, as he has been on the facts of this case, that "the order is 
passed without making inquiries or verification which should have been 
made", the order is required to be treated as erroneous and prejudicial 
to the interest of the revenue. Therefore, we must examine the nature of 
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inquiries conducted by the Assessing Officer and whether these 
inquiries were so deficient as to render the order 'erroneous and 
prejudicial to the interests of the revenue', within meanings of that 
expression assigned under section 263. 
19. The question that we also need to address is as to what is the 
nature of scope of the provisions of Explanation 2(a) to Section 263 to 
the effect that an order is deemed to be "erroneous and prejudicial to 
the interests of the revenue" when Commissioner is of the view that "the 
order is passed without making inquiries or verification which should 
have been made". 
20. Undoubtedly, the expression used in Explanation 2 to Section 263 is 
"when Commissioner is of the view," but that does not mean that the 
view so formed by the Commissioner is not subject to any judicial 
scrutiny or that such a view being formed is at the unfettered discretion 
of the Commissioner. The formation of his view has to be in a 
reasonable manner, it must stand the test of judicial scrutiny, and it 
must have, at its foundation, the inquiries, and verifications expected, in 
the ordinary course of performance of duties, of a prudent, judicious 
and responsible public servant- that an Assessing Officer is expected to 
be. If we are to proceed on the basis, as is being urged by the learned 
Departmental Representative and as is canvassed in the impugned 
order, that once Commissioner records his view that the order is passed 
without making inquiries or verifications which should have been made, 
we cannot question such a view and we must uphold the validity of 
revision order, for the recording of that view alone, it would result in a 
situation that the Commissioner can de facto exercise unfettered powers 
to subject any order to revision proceedings. To exercise such a revision 
power, if that proposition is to be upheld, will mean that virtually any 
order can be subjected to revision proceedings; all that will be 
necessary is the recording of the Commissioner's view that "the order is 
passed without making inquiries or verification which should have been 
made". Such an approach will be clearly incongruous. The legal position 
is fairly well settled that when a public authority has the power to do 
something in aid of enforcement of a right of a citizen, it is imperative 
upon him to exercise such powers when circumstances so justify or 
warrant. Even if the words used in the statute are prima facie enabling, 
the courts will readily infer a duty to exercise a power which is invested 
in aid of enforcement of a right—public or private—of a citizen. [L 
Hirday Narain v. ITO [1970] 78 ITR 26 (SC). As a corollary to this legal 
position, when a public authority has the powers to do something 
against any person, such an authority cannot exercise that power 
unless it is demonstrated that the circumstances so justify or warrant. 
In a democratic welfare state, all the powers vested in the public 
authorities are for the good of society. A fortiorari, neither can a public 
authority decline to exercise the powers, to help anyone, when 
circumstances so justify or warrant, nor can a public authority exercise 
the powers, to the detriment of anyone, unless circumstances so justify 
or warrant. What essentially follows is that unless the Assessing 
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Officer does not conduct, at the stage of passing the order which is 
subjected to revision proceedings, inquiries and verifications expected, 
in the ordinary course of performance of duties, of a prudent, judicious 
and responsible public servant- that an Assessing Officer is expected to 
be, Commissioner cannot legitimately form the view that "the order is 
passed without making inquiries or verification which should have been 
made". The true test for finding out whether Explanation 2(a) has been 
rightly invoked or not is, therefore, not simply existence of the view, as 
professed by the Commissioner, about the lack of necessary inquiries 
and verifications, but an objective finding that the Assessing Officer has 
not conducted, at the stage of passing the order which is subjected to 
revision proceedings, inquiries and verifications expected, in the 
ordinary course of performance of duties, of a prudent, judicious and 
responsible public servant that the Assessing Officer is expected to be. 
21. That brings us to our next question, and that is what a prudent, 
judicious, and responsible Assessing Officer is to do in the course of his 
assessment proceedings. Is he to doubt or test every proposition put 
forward by the assessee and investigate all the claims made in the 
income tax return as deep as he can? The answer has to be 
emphatically in negative because, if he is to do so, the line of 
demarcation between scrutiny and investigation will get blurred, and, 
on a more practical note, it will be practically impossible to complete all 
the assessments allotted to him within no matter how liberal a time 
limit is framed. In scrutiny assessment proceedings, all that is required 
to be done is to examine the income tax return and claims made therein 
as to whether these are prima facie in accordance with the law and 
where one has any reasons to doubt the correctness of a claim made in 
the income tax return, probe into the matter deeper in detail. He need 
not look at everything with suspicion and investigate each and every 
claim made in the income tax return; a reasonable prima facie scrutiny 
of all the claims will be in order, and then take a call, in the light of his 
expert knowledge and experience, which areas, if at all any, required to 
be critically examined by a thorough probe. While it is true that an 
Assessing Officer is not only an adjudicator but also an investigator 
and he cannot remain passive in the face of a return which is 
apparently in order but calls for further inquiry but, as observed by 
Hon'ble Delhi High Court in the case of Gee Vee Enterprises v. Addl. CIT 
[1975] 99 ITR 375 "it is his duty to ascertain the truth of the facts stated 
in the return when the circumstances of the case are such as to provoke 
an inquiry. (Emphasis, by underlining, supplied by us). It is, therefore, 
obvious that when the circumstances are not such as to provoke an 
inquiry, he need not put every proposition to the test and probe 
everything stated in the income tax return. In a way, his role in the 
scrutiny assessment proceedings is somewhat akin to a conventional 
statutory auditor in real-life situations. What Justice Lopes said, in the 
case of Re Kingston Cotton Mills [(1896) 2 Ch 279,], in respect of the role 
of an auditor, would equally apply in respect of the role of the 
Assessing Officer as well. His Lordship had said that an auditor (read 
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Assessing Officer in the present context) "is not bound to be a detective, 
or, as was said, to approach his work with suspicion or with a foregone 
conclusion that there is something wrong. He is a watch-dog, but not a 
bloodhound.". Of course, an Assessing Officer cannot remain passive on 
the facts which, in his fair opinion, need to be probed further, but then 
an Assessing Officer, unless he has specific reasons to do so after a 
look at the details, is not required to prove to the hilt everything coming 
to his notice in the course of the assessment proceedings. When the 
facts as emerging out of the scrutiny are apparently in order, and no 
further inquiry is warranted in his bona fide opinion, he need not 
conduct further inquiries just because it is lawful to make further 
inquiries in the matter. A degree of reasonable faith in the assessee and 
not doubting everything coming to the Assessing Officer's notice in the 
assessment proceedings cannot be said to be lacking bona fide, and as 
long as the path adopted by the Assessing Officer is taken bona fide 
and he has adopted a course permissible in law, he cannot be faulted- 
which is a sine qua non for invoking the powers under section 263. In 
the case of Malabar Industrial Co Ltd. v. CIT [2000] 109 Taxman 
66/243 ITR 83, Hon'ble Supreme Court has held that "Every loss of 
revenue as a consequence of an order of the Assessing Officer cannot 
be treated as prejudicial to the interests of the revenue, for example, 
when an ITO adopted one of the courses permissible in law and it has 
resulted in loss of revenue; or where two views are possible and the ITO 
has taken one view with which the Commissioner does not agree, it 
cannot be treated as an erroneous order prejudicial to the interests of 
the revenue unless the view taken by the ITO is unsustainable in law." 
The test for what is the least expected of a prudent, judicious and 
responsible Assessing Officer in the normal course of his assessment 
work, or what constitutes a permissible course of action for the 
Assessing Officer, is not what he should have done in the ideal 
circumstances, but what an Assessing Officer, in the course of his 
performance of his duties as an Assessing Officer should, as a prudent, 
judicious or reasonable public servant, reasonably do bona fide in a 
real-life situation. It is also important to bear in mind the fact that lack 
of bona fides or unreasonableness in conduct cannot be inferred on 
mere suspicion; there have to be some strong indicators in direction, or 
there has to be a specific failure in doing what a prudent, judicious and 
responsible officer would have done in the normal course of his work in 
the similar circumstances. On a similar note, a co-ordinate bench of the 
Tribunal, in the case of Narayan Tata Rane v. ITO [2016] 70 
taxmann.com 227 (Mum.) has observed as follows: 

"20. Clause (a) of Explanation states that an order shall be 
deemed to be erroneous, if it has been passed without making 
enquiries or verification, which should have been made. In our 
considered view, this provision shall apply, if the order has been 
passed without making enquiries or verification which a 
reasonable and prudent officer shall have carried out in such 
cases, which means that the opinion formed by Ld. Pr. CIT cannot 
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be taken as final one, without scrutinising the nature of enquiry 
or verification carried out by the AO vis-a-vis its reasonableness 
in the facts and circumstances of the case. Hence, in our 
considered view, what is relevant for clause (a) of Explanation 2 
to sec. 263 is whether the AO has passed the order after carrying 
our enquiries or verification, which a reasonable and prudent 
officer would have claimed out or not. It does not authorise or give 
unfettered powers to the Ld. Pr. CIT to revise each and every 
order, if in his opinion, the same has been passed without 
making enquiries or verification which should have been made." 

22. Having said that, we may also add that while in a situation in 
which the necessary inquiries are not conducted or necessary 
verifications are not done, Commissioner may indeed have the powers 
to invoke his powers under section 263 but that it does not necessarily 
follow that in all such cases the matters can be remitted back to the 
assessment stage for such inquiries and verifications. There can be 
three mutually exclusive situations with regard to exercise of powers 
under section 263, read with Explanation 2(a) thereto, with respect to 
lack of proper inquiries and verifications. The first situation could be 
this. Even if necessary inquiries and verifications are not made, the 
Commissioner can, based on the material before him, in certain cases 
straight away come to a conclusion that an addition to income, or 
disallowance from expenditure or some other adverse inference, is 
warranted. In such a situation, there will be no point in sending the 
matter back to the Assessing Officer for fresh inquiries or verification 
because an adverse inference against the assessee can be legitimately 
drawn, based on material on record, by the Commissioner. In exercise 
of his powers under section 263, the Commissioner may as well direct 
the Assessing Officer that related addition to income or disallowance 
from expenditure be made, or remedial measures are taken. The second 
category of cases could be when the Commissioner finds that necessary 
inquiries are not made or verifications not done, but, based on material 
on record and in his considered view, even if the necessary inquiries 
were made or necessary verifications were done, no addition to income 
or disallowance of expenditure or any other adverse action would have 
been warranted. Clearly, in such cases, no prejudice is caused to the 
legitimate interests of the revenue. No interference will be, as such, 
justified in such a situation. That leaves us with the third possibility, 
and that is when the Commissioner is satisfied that the necessary 
inquiries are not made and necessary verifications are not done, and 
that, in the absence of this exercise by the Assessing Officer, a 
conclusive finding is not possible one way or the other. That is perhaps 
the situation in which, in our humble understanding, the Commissioner, 
in the exercise of his powers under section 263, can set aside an order, 
for lack of proper inquiry or verification, and ask the Assessing Officer 
to conduct such inquiries or verifications afresh. 
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5.5. The Ld.AR thus submitted that, the view adopted by the 

Ld.AO in respect of deduction claim u/s.80G is plausible view 

and the assessing officer was not required to verify anything and 

the were mentioned u/s.143(2) notice. He thus submitted that 

the assessment order thus passed cannot be treated to be 

erroneous in so far as prejudice to the interest of the revenue to 

fall within the ambit of section 263 of the Act.  

5.6. The Ld.AR also placed reliance on the memorandum to the 

finance (no. 2) bill, 2014 pertaining to the corporation social 

responsibility that reads as under : 

“Under the Companies Act, 2013 certain companies (which have net 

worth of Rs.500 crore or more, or turnover of Rs. 1000 crore or more, or 

a net profit of Rs.5 crore or more during any financial year) are required 

to spendcertain percentage of their profit on activities relating to 

Corporate Social Responsibility (CSR). Under the existing provisions of 

the Act expenditure incurred wholly and exclusively for the purposes of 

the business is only allowed as a deduction for computing taxable 

business income. CSR expenditure, being an application of income, is 

not incurred wholly and exclusively for the purposes of carrying on 

business. As the application of income is not allowed as deduction for 

the purposes of computing taxable income of a company, amount spent 

on CSR cannot be allowed as deduction for computing the taxable 

income of the company. Moreover, the objective of CSR is to share 

burden of the Government in providing social services by companies 

having net worth/turnover/profit above a threshold. If such expenses 

are allowed as tax deduction, this would result in subsidizing of around 

one-third of such expenses by the Government by way of tax 

expenditure. 

The existing provisions of section 37(1) of the Act provide that deduction 

for any expenditure, which is not mentioned specifically in section 30 to 

section 36 of the Act, shall be allowed if the same is incurred wholly 

and exclusively for the purposes of carrying on business or profession. 

As the CSR expenditure (being anapplication of income) is not incurred 

for the purposes of carrying on business, such expenditures cannot be 

allowed under the existing provisions of section 37 of the Income-tax 

Act. Therefore, in order to provide certainty on this issue, it is proposed 
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to clarify that for the purposes of section 37(1) any expenditure incurred 

by an assessee on the activities relating to corporate social 

responsibility referred to in section 135 of the Companies Act, 2013 

shall not be deemed to have been incurred for the purpose of business 

and hence shall not be allowed as deduction under section 37. 

However, the CSR expenditure which is of the nature described in 

section 30 to section 36 of the Act shall be allowed deduction under 

those sections subject to fulfilment of conditions, if any, specified 

therein. 

This amendment will take effect from 1st April, 2015 and will, 

accordingly, apply in relation to the assessment year 2015-16 and 

subsequent years.” 

5.7. He thus submitted that, it is all by virtue of this amendment 

that explanation to section 37(1) inserted was as to clarify the 

purpose of section 37(1) that expenditure incurred by an 

assessee for activities relating to CSR referred in section 145 of 

the Companies Act 2013, shall not to be deemed to be a 

expenditure incurred for the purpose of its business or 

profession. He thus submitted that, the CSR expenditure is 

therefore to be disallowed under the Explanation 2 to section 

37(1) while computing income under the head income from 

business profession. He thus submitted that the memorandum 

clarifies the impact of Explanation 2 to 37(1), wherein the 

legislature clearly indicated its mind regarding allowablity of 

deduction under those sections subject to fulfilment of conditions 

if any specified therein.  

5.8. The Ld.AR submitted that, even though the expenditure 

under the head CSR is disallowed u/s. 37(1), there is no such 

embargo to consider if the same is allowable u/s.80G of the Act. 

He submitted that, if the assessee is denied this benefit merely 

because such payment formed part of CSR expenditure, would 
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lead to double disallowance which is not the intention of 

legislature.  

5.9. The Ld.AR thus submitted that, on merits also the claim of 

the assessee is allowable and therefore there is no loss of revenue 

to the department in order to justify the initiation of 263 

proceeding merely because the assessing officer did not carried 

out any investigation on this issue.  

5.10. On the contrary, the Ld.DR vehemently supported the 

order passed by the Ld.PCIT. He also placed reliance on the 

decision of Hon’ble Delhi Tribunal in case of Agilent Technology 

(international)Pvt. Ltd. vs. ACIT reported in(2024) 160 

taxmann.com 238. He submitted that, the test of voluntariness is 

not satisfied in respect of the expenditure incurred under CSR. 

He submitted that, under 80G the claim of deduction is 

assuming the character of donation and the thus any payment 

made voluntarily can only be considered for deduction u/s.80G 

subject to the necessary conditions being satisfy therein. He 

emphasis that, the payment made under CSR lacks the character 

of it be a donation and therefore cannot be considered for 

deduction u/s.80G of the Act. 

5.11. In the counter to the above agreement of the Ld.DR, the 

Ld.AR placed reliance on a recent decision of coordinate bench of 

this Tribunal in case of ACIT vs. Sikka Port and Terminal Ltd. 

reported in (2025) 173 taxmann.com 366. He submitted that, the 

decision relied by the Ld.DR has been distinguished by observing 

as under : 
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“5. We heard the parties and perused the material on records. The 

assessee during the year disallowed a sum of Rs.33,85,00,000 under 

section 37 of the Act towards the CSR Spend in compliance with section 

135 of the Act. Since the institutions to which the said amounts are 

given are registered under section 80G of the Act, the assessee claimed 

50% i.e.16,92,50,000 of the same as deduction. The argument of the 

revenue is that the payment are made to comply with the mandate 

under the Companies Act, and therefore it cannot be treated as 

donations which are "voluntary" payments. The further argument of the 

revenue is that when the statute has denied the direct claim of the CSR 

spend under section 37, the assessee claiming the deduction indirectly 

under section 80G is against the intention of the legislature and cannot 

be allowed. The assessee's contention is that there is no restriction 

under section 80G to the effect that the contribution should be voluntary 

and that the CSR spend is an application of income which is eligible for 

deduction from the gross total income of the assessee as per the 

provisions of section 80G. 

6. The word "donation" has not been defined under the Act. However 

the Hon'ble Supreme Court in the context of Expenditure Tax Act in the 

case of P.V.G. Raju (supra) has described the meaning of the word 

"donation" in the following words 

When a person gives money to another without any material 

return, he donates that sum. An act by which the owner of a 

thing voluntarily transfers the title and possession of the same 

from himself to another, without any consideration, is a donation. 

We do not require lexicographic learning nor precedential 

erudition to understand the meaning of what many people do 

every day, viz., giving donations to some fund or other, or to some 

person or other. Indeed, many rich people out of diverse motives 

make donations to political parties. The hope of spiritual benefit 

or political goodwill, the spontaneous affection that benefaction 

brings, the popularization of a good cause or the prestige that 

publicized bounty fetches-these and other myriad consequences 

or feelings may not mar a donation to make it a grant for a quid 

pro quo. Wholly motiveless donation is rare, but material return 

alone negates a gift or donation.' 

7. Therefore to examine if CSR spending of the assessee would be a 

donation it is essential to examine whether the donations given by the 

assessee to M/s. Reliance Foundation and M/s Shyam Kothari 

Foundation without any material return and without any consideration 
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and whether it was a grant for quid pro quo. It is not the case of the 

revenue that the assessee has made contributions to these institutions 

with an intention get something in return. The only contention of the 

revenue is that the contributions are made as part of a mandate and 

not voluntary. However, the Hon'ble Supreme Court in the above case 

has laid down the basic principle that a payment made without any 

material return and without any consideration and not for quid pro quo 

is a donation. Therefore in our considered view, the payment made 

whether voluntarily or as part of a mandate does not negate the 

intention of the contribution made. The reliance placed by the Id DR on 

the decision of Agilent Technologies (International) Pvt. Ltd (supra) is 

factually distinguishable. The DRP whose order was upheld in the said 

case, had placed reliance on the decision of the Hon'ble High Court in 

the case of DCIT v. Hindustan Darr Oliver Ltd (1994) 45 TTJ Mumbai 

552 where the payment made was held as not a donation since it was 

found that the intention behind making the donation was to get 

reserved seats in the college run by the institute to whom the payments 

are made as part of CSR spending. As already mentioned, the revenue 

is not contending that the assessee in the present case has made 

payments to get something material in return” 

We have perused the submissions the advance by both sides in 

the light of record placed before us. 

6. The limited issue for consideration is, whether the 

assessment order passed by the Ld.AO without verifying the 

claim of deduction u/s.80G leads the assessment order to be 

erroneous in so far as prejudicial to the interest of the revenue. 

6.1.Admittedly notice u/s.143(2) was issued to the assessee to 

verify large squared up loans during the year, the notice though 

considers only one issue was issued for complete scrutiny 

scanned copy of the notice issued u/s.143(2) is as under : 
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6.2. Undoubtedly the assessing officer has broad powers 

u/s.143(2) when it is a complete scrutiny. The notice issued 

under 143(2) was for complete scrutiny and further clarification 

was called for in respect of unsecured loans only. However, 

during the assessment proceedings the assessing officer limited 

the scrutiny to issue relating to unsecured loans. There is 

nothing on record to suggest that, details relating to other issues 

were even called for and verified by the Ld.AO. It is noted that, 

the questioner issued by the assessing officer though called for 

all the information pertaining to computation of income, has only 

verified unsecured loans during the financial year relevant to 

assessment year under consideration. 

263. Revision of orders prejudicial to revenue. 

(1) The Principal Chief Commissioner or Chief Commissioner or Principal 
Commissioner or Commissioner may call for and examine the record of 
any proceeding under this Act, and if he considers that any order 
passed therein by the Assessing Officer or the Transfer Pricing Officer, 
as the case may be, is erroneous in so far as it is prejudicial to the 
interests of the revenue, he may, after giving the assessee an 
opportunity of being heard and after making or causing to be made 
such inquiry as he deems necessary, pass such order thereon as the 
circumstances of the case justify, including,— 
(i) an order enhancing or modifying the assessment or cancelling the 
assessment and directing a fresh assessment; 
or 
(ii) an order modifying the order under section 92CA; or 
 
(iii) an order cancelling the order under section 92CA and directing a 
fresh order under the said section. 
*** 
Explanation 2.— For the purposes of this section, it is hereby declared 
that an order passed by the Assessing Officer [or the Transfer Pricing 
Officer, as the case may be, shall be deemed to be erroneous in so far 
as it is prejudicial to the interests of the revenue, if, in the opinion of the 
Principal Chief Commissioner or Chief Commissioner or Principal 
Commissioner or Commissioner,— 
(a) the order is passed without making inquiries or verification which 
should have been made; 
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(b)the order is passed allowing any relief without inquiring into the 
claim; 
(c)the order has not been made in accordance with any order, direction 
or instruction issued by the Board under section 119; or 
(d)the order has not been passed in accordance with any decision 
which is prejudicial to the assessee, rendered by the jurisdictional High 
Court or Supreme Court in the case of the assessee or any other 
person." 

(Emphasis added) 

6.3. Therefore, while deciding the question as to whether or not 

the jurisdiction was rightly exercised by the Ld.PCIT under 

Section 263 of the Act, we would have to take into consideration 

the provisions of Section 263 of the Act, sans Explanation 2 ( 

inserted by Finance Act 2015 w.e.f. 1/04/2015) that elucidated 

the circumstances when an assessment order can be held to be 

erroneous and prejudicial to the interests of the Revenue. 

6.4. We also note that even before the said amendment, it 

stipulated the mandatory requirement of the order being 

“erroneous” as well as “prejudicial to the interests of the 

Revenue”. Therefore, what manifests from the above is the fact 

that, the twin conditions have to be met before assuming 

jurisdiction under Section 263 of the Act, and the PCIT has to 

form an opinion that the order passed by the assessing officer is 

“erroneous” and “prejudicial to the interests of the Revenue”. 

6.5. We also note that prior to the amendment, the scope of these 

words were explained by the Hon'ble Supreme Court. We refer to 

the decision of Malabar Industrial Co. Ltd. Vs. CIT reported 

in (2000) 243 ITR 83 Hon’ble Supreme Court inter alia laid down 

that, the prerequisite for exercise of jurisdiction by the Ld.PCIT 

under section 263 is that, the order of the assessing officer must 
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be erroneous in so far as it is prejudicial to the interests of 

Revenue.  The PCIT thus has to satisfy twin conditions, namely : 

(a)  The order of the assessing officer sought to be revised is 

erroneous,  and 

(b)  It is prejudicial to the interests of the Revenue. 

 

6.6. Hon’ble Supreme Court held that, if one of them is absent i.e; 

if the order of the assessing officer is erroneous, but is not 

prejudicial to the revenue, or, if it is not erroneous, but is 

prejudicial to the interest of the revenue, recourse cannot be had 

to section 263(1) of the Act. Hon’ble Supreme Court further held 

that: 

9. The phrase 'prejudicial to the interests of the revenue' has to be read 
in conjunction with an erroneous order passed by the Assessing Officer. 
Every loss of revenue as a consequence of an order of the Assessing 
Officer cannot be treated as prejudicial to the interests of the revenue, 
for example, when an ITO adopted one of the courses permissible in law 
and it has resulted in loss of revenue; or where two views are possible 
and the ITO has taken one view with which the Commissioner does not 
agree, it cannot be treated as an erroneous order prejudicial to the 
interests of the revenue unless the view taken by the ITO is 
unsustainable in law. It has been held by this Court that where a sum 
not earned by a person is assessed as income in his hands on his so 
offering, the order passed by the Assessing Officer accepting the same 
as such will be erroneous and prejudicial to the interests of the revenue 
- Rampyari Devi Saraogi v. CIT [1968] 67 ITR 84 (SC) and in Smt. Tara 
Devi Aggarwal v. CIT [1973] 88 ITR 323 (SC). 

 

6.7. Thus the Income-tax Officer is not only an adjudicator but 

also an investigator. He cannot remain passive in respect of a 

return which is picked up for complete scrutiny. The assessing 

officer must ascertain the truth of the facts stated in the return. 

It is in this context that Hon’ble Supreme Court assigns such 

meaning to the word "erroneous" for the purposes of section 263.  
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In present facts of the case, the return was picked up for 

complete scrutiny, as per the notice issued under section 143(2). 

It is thus incumbent on the assessing Officer to investigate the 

facts stated in the return, and circumstances would make 

prudent that the word "erroneous" in section 263 includes the 

failure to make such an inquiry. The order becomes erroneous 

because no inquiry was made, and not because there is anything 

wrong with the order if all the facts stated therein are assumed to 

be correct. 

6.8. Now the question arises is whether the assessing officer still 

applied his mind on the issue of deduction claimed by the 

assessee under section 80G of the Act. Admittedly, the Ld.AO did 

not issue any specific query regarding the deduction claimed by 

the assessee. The details filed by the assessee was not verified by 

the Ld.AO. Further, it cannot be lost out of mind that, the notice 

issued under section 143(2) of the act was for a complete 

scrutiny. The Ld.AO was under the mandate to verify every claim 

made in the return of income. Thus the test under Explanation 

2(a) to section 263 of the Act needs to be invoked. 

6.9. The Ld.AR vehemently relied on the decision of coordinate 

bench of this Tribunal in case of Sir Dorabji Tata Trust Vs. DCIT 

(supra).  We refer to specific observation in para 20 &22. At the 

cost of repetition, the same is reproduced herein below: 

20…………What essentially follows is that unless the Assessing Officer 
does not conduct, at the stage of passing the order which is subjected to 
revision proceedings, inquiries and verifications expected, in the 
ordinary course of performance of duties, of a prudent, judicious and 
responsible public servant- that an Assessing Officer is expected to be, 
Commissioner cannot legitimately form the view that "the order is 
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passed without making inquiries or verification which should have been 
made". The true test for finding out whether Explanation 2(a) has been 
rightly invoked or not is, therefore, not simply existence of the view, as 
professed by the Commissioner, about the lack of necessary inquiries 
and verifications, but an objective finding that the Assessing Officer has 
not conducted, at the stage of passing the order which is subjected to 
revision proceedings, inquiries and verifications expected, in the 
ordinary course of performance of duties, of a prudent, judicious and 
responsible public servant that the Assessing Officer is expected to be. 

……….. 

22. Having said that, we may also add that while in a situation in 
which the necessary inquiries are not conducted or necessary 
verifications are not done, Commissioner may indeed have the powers 
to invoke his powers under section 263 but that it does not necessarily 
follow that in all such cases the matters can be remitted back to the 
assessment stage for such inquiries and verifications.. ……….. 

(Emphasis supplied) 

Coordinate bench of this Tribunal in the above case also held 

similarly as observed by various decisions of Hon’ble Supreme 

Court, including Malabar Industrial Co. Ltd. Vs. CIT (supra). 

 
6.10. Considering the totality of the facts and the decisions relied 

by both sides as discussed herein above, we concur with the 

invoking provisions of section 263by the Ld.PCIT as the assessing 

officer failed to carry out any inquiry, failed to apply his mind 

while passing the assessment order in respect of the deduction 

claimed under section 80 G of the Act. 

Accordingly the ground 1 raised by the assessee stands 

partly dismissed.  

7. On the issue of the allowability of deduction under section 

80G of the Act out of the CSR spending, the Ld.PCIT during the 

revisionary proceeding had sufficient documents to conclude that 

the proceedings should be dropped. Section 263 is not enacted to 

facilitate a mere escape of revenue, which is addressed in other 
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provisions of the Act. The prejudice contemplated under section 

263 is the prejudice to the income-tax administration as a whole. 

Section 263 should be proceeded not as a jurisdictional corrective 

or as a review of a subordinate’s order in exercising supervisory 

power, but for correcting distortions and prejudices to the 

revenue. This is a unique concept that must be understood in the 

context of and in the interests of the revenue administration. 

 
7.1. The Ld.DR relied on the decision of Hon’ble Delhi Tribunal in 

case of Agilent Technology (international) Pvt. Ltd. vs. ACIT(supra) 

and submitted that no deduction is allowable under section 80G 

on the amount incurred for the purposes of CSR. He submitted 

that the assessment order was prejudicial, and the order passed 

under section 263 corrected such prejudice caused to the 

Revenue administration. 

7.2. We note that the decision of Hon’ble Bangalore Tribunal 

relied by the Ld.AR in case of First American (India) Pvt. Ltd. v. 

ACIT in ITA No. 1762 of 2019, vide order dated 29.04.2020 dealt 

with the applicability of section 80G by observing as under: 

11. Section 135 of Companies Act, 2013 requires companies with CSR 
obligations, with effect from 01/04/2014. Finance (No.2) Act, 
2014 inserted new Explanation 2 to sub- section (1) of section 37, so as 
to clarify that for purposes of sub- section (1) of section 37, any 
expenditure incurred by an assessee on the activities relating to 
corporate social responsibility referred to in section 135 of the 
Companies Act, 2013 shall not be deemed to be an expenditure incurred 
by the assessee for the purposes of the business or profession. 
12. This amendment will take effect from 1/04/2015 and will, 
accordingly, apply to assessment year 2015-16 and subsequent years. 
13. Thus, CSR expenditure is to be disallowed by new Explanation 2 
to section 37(1), while computing Income under the Head 'Income form 
Business and Profession'. Further, clarification regarding impact of 
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Explanation 2 to section 37(1) of the Income Tax Act in Explanatory 
Memorandum to The Finance (No.2) Bill, 2014 is as under: 
"The existing provisions of section 37(1) of the Act provide that 
deduction for any expenditure, which is not mentioned specifically 
in section 30 to section 36 of the Act, shall be allowed if the same is 
incurred wholly and exclusively for the purposes of carrying on 
business or profession. As the CSR expenditure (being an application of 
income) is not incurred for the purposes of carrying on business, such 
expenditure cannot be allowed under the existing provisions of section 
37 of the Income-tax Act. Therefore, in order to provide certainty on this 
issue, it is proposed to clarify that for the purposes of section 37(1) any 
expenditure incurred by an assessee on the activities relating to 
corporate social responsibility referred to in section 135 of the 
Companies Act, 2013 shall not be deemed to have been incurred for the 
purpose of business and, hence, shall not be allowed as deduction 
under section 37. However, the CSR expenditure which is of the nature 
described in section 30 to section 36 of the Act shall be allowed 
deduction under those sections subject to fulfilment of conditions, if any, 
specified therein." 
14. From the above it is clear that under Income tax Act, certain 
provisions explicitly state that deductions for expenditure would be 
allowed while computing income under the head, 'Income from Business 
and Profession" to those, who pursue corporate social responsibility 
projects under following sections. 
• Section 30 provides deduction on repairs, municipal tax and insurance 
premiums. 
• Section 31, provides deduction on repairs and insurance of plant, 
machinery and furniture  
• Section 32 provides for depreciation on tangible assets like building, 
machinery, plant, furniture and also on intangible assets like know-
how, patents, trademarks, licenses.  
• Section 33 allows development rebate on machinery, plants and 
ships. 
• Section 34 states conditions for depreciation and development rebate. 
• Section 35 grants deduction on expenditure for scientific research and 
knowledge extension in natural and applied sciences under agriculture, 
animal husbandry and fisheries. Payment to approved 
universities/research institutions or company also qualifies for 
deduction. In-house R&D is eligible for deduction, under this section. • 
Section 35CCD provides deduction for skill development projects, which 
constitute the flagship mission of the present Government. 
• Section 36 provides deduction regarding insurance premium on stock, 
health of employees, loans or commission for employees, interest on 
borrowed capital, employer contribution to provident fund, gratuity and 
payment of security transaction tax. 
Income Tax Act, under section 80G, forming part of Chapter VIA, 
provides for deductions for computing taxable income as under: 
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• Section 80G(2) provides for sums expended by an assessee as 
donations against which deduction is available. 
a) Certain donations, give 100% deduction, without any qualifying limit 
like Prime Minister's National Relief Fund, National Defence Fund, 
National Illness Assistance Fund etc., specified under section 80G(1)(i) 
b) Donations with 50% deduction are also available under Section 80G 
for all those sums that do not fall under section 80G(1)(i). 
Under Section 80G(2) (iiihk) and (iiihl) there are specific exclusion of 
certain payments, that are part of CSR responsibility, not eligible for 
deduction u/s80G. 
15. In our view, expenditure incurred under section 30 to 36 are 
claimed while computing income under the head, 'Income form Business 
and Profession", where as monies spent under section 80G are claimed 
while computing "Total Taxable income" in the hands of assessee. The 
point of claim under these provisions are different. 
16. Further, intention of legislature is very clear and unambiguous, 
since expenditure incurred under section 30 to 36 are excluded from 
Explanation 2 to section 37(1) of the Act, they are specifically excluded 
in clarification issued. There is no restriction on an expenditure being 
claimed under above sections to be exempt, as long as it satisfies 
necessary conditions under section 30 to 36 of the Act, for computing 
income under the head, "Income from Business and Profession". 
17. For claiming benefit under section 80G, deductions are considered 
at the stage of computing "Total taxable income". Even if any payments 
under section 80G forms part of CSR payments( keeping in mind 
ineligible deduction expressly provided  u/s.80G), the same would 
already stand excluded while computing, Income under the head, 
"Income form Business and Profession". The effect of such disallowance 
would lead to increase in Business income. Thereafter benefit accruing 
to assessee under Chapter VIA for computing "Total Taxable Income" 
cannot be denied to assessee, subject to fulfillment of necessary 
conditions therein. 
18. We therefore do not agree with arguments advanced by Ld.Sr.DR. 
19. In present facts of case, Ld.AR submitted that all payments forming 
part of CSR does not form part of profit and loss account for computing 
Income under the head, "Income from Business and Profession". It has 
been submitted that some payments forming part of CSR were claimed 
as deduction under section 80G of the Act, for computing "Total taxable 
income", which has been disallowed by authorities below. In our view, 
assessee cannot be denied the benefit of claim under Chapter VI A, 
which is considered for computing 'Total Taxable Income". If assessee is 
denied this benefit, merely because such payment forms part of CSR, 
would lead to double disallowance, which is not the intention of 
Legislature. 

 
7.3. The above decision analyses the ambit of exemption 

available under section 80G of the Income Tax Act and the 
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specific exceptions in respect of payments forming part of CSR 

(Corporate Social Responsibility) expenditure, on which 

deduction is not available under the said section. Accordingly, in 

respect of all other payments, deduction under section 80G 

cannot be denied merely on the ground that such payments 

form part of CSR spending. 

 
7.4. It is important to note that payments forming part of CSR do 

not form part of the profit and loss account for the purpose of 

computing income under the head “Profits and Gains of Business 

or Profession.” However, if certain payments that form part of 

CSR expenditure are otherwise eligible under section 80G, the 

deduction under section 80G cannot be denied, since the benefit 

under Chapter VI-A is available for the purpose of computing 

“Total Taxable Income.” 

 
7.5. Similar is the view taken by coordinate bench of this 

Tribunal in case of ACIT vs. Sikka Ports and Terminals 

Ltd(supra)and all subsequent decisions referred to therein. In the 

said decision, this Tribunal dealt with the term “donation” that is 

not defined under the Act, by observing as under: 

6. The word "donation" has not been defined under the Act. However 
the Hon'ble Supreme Court in the context of Expenditure Tax Act in the 
case of P.V.G. Raju (supra) has described the meaning of the word 
"donation" in the following words 
When a person gives money to another without any material return, he 
donates that sum. An act by which the owner of a thing voluntarily 
transfers the title and possession of the same from himself to another, 
without any consideration, is a donation. We do not require 
lexicographic learning nor precedential erudition to understand the 
meaning of what many people do every day, viz., giving donations to 
some fund or other, or to some person or other.' Indeed, many rich 
people out of diverse motives make donations to political parties. The 
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hope of spiritual benefit or political goodwill, the spontaneous affection 
that benefaction brings, the popularization of a good cause or the 
prestige that publicized bounty fetches -these and other myriad 
consequences or feelings may not mar a donation to make it a grant for 
a quid pro quo. Wholly motiveless donation is rare, but material return 
alone negates a gift or donation.' 
7. Therefore to examine if CSR spending of the assessee would be a 
donation it is essential to examine whether the donations given by the 
assessee to M/s.Reliance Foundation and M/s Shyam Kothari 
Foundation without any material return and without any consideration 
and whether it was a grant for quid pro quo. It is not the case of the 
revenue that the assessee has made contributions to these institutions 
with an intention get something in return. The only contention of the 
revenue is that the contributions are made as part of a mandate and 
not voluntary. However, the Hon'ble Supreme Court in the above case 
has laid down the basic principle that a payment made without any 
material return and without any consideration and not for quid pro quo 
is a donation. Therefore in our considered view, the payment made 
whether voluntarily or as part of a mandate does not negate the 
intention of the contribution made. The reliance placed by the ld DR on 
the decision of Agilent Technologies (International) (P.) Ltd. (supra) is 
factually distinguishable. The DRP whose order was upheld in the said 
case, had placed reliance on the decision of the Hon'ble High Court in 
the case of Dy. CIT v. Hindustan Dorr Oliver Ltd [1994] 48 TTJ Mumbai 
552 where the payment made was held as not a donation since it was 
found that the intention behind making the donation was to get 
reserved seats in the college run by the institute to whom the payments 
are made as part of CSR spending. As already mentioned, the revenue 
is not contending that the assessee in the present case has made 
payments to get something material in return.  

Applying the above observations and discussions to the present 

facts, there is nothing on record to conclude the intention behind 

the donation was material return or that the donation was a quid 

pro qo. Thus, in our view, the order passed under section 263 

cannot be sustained as the provisions of the Act allow the 

assessee to claim deduction under section 80G. 

Accordingly the ground 2 raised by the assessee stands 

allowed.  

In the result the appeal filed by the assessee stands partly 

allowed. 
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Order pronounced in the open court on 25/07/2025 

   Sd/-  Sd/- 
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