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MCA/ORDER

Per Bench :

These two appeals are filed by the assessee against the separate
orders of the Id. CIT(A), Bhubaneswar-2, both dated 28.02.2025 for the
assessment year 2012-2013.

2. At the outset, Id. AR submitted that ITA No0.243/CTK/2025 being the
guantum appeal and ITA No.248/CTK/2025 is a penalty appeal. As the
facts and circumstances involved in both the appeals are identical,
therefore, he argued first in the quantum appeal being ITA

N0.243/CTK/2025.



ITA N0s.243&248/CTK/2025

3. It was the submission that the assessee is a proprietor of M/s
Southern Construction and derives income from the contract work. A
search and seizure operation u/s.132 of the Act was conducted in the
flagship concern M/s BKD Infrastructure Pvt. Ltd. Sambalbhumi, NH-6,
Dhankauda, Sambalpur and group on 30.02.2017 and books of accounts
along with other documents were found and seized. Consequent upon the
said search and seizure action u/s.132 of the Act, a survey u/s.133A of
the Act was conducted in the premises of M/s Associate Infra Developers
Pvt. Ltd. on 03.02.2017. It was the submission that documents found
during the survey being AIDPL-01 to AIDPL-19 were found and
impounded. It was the submission that on the basis of document being
BKDO-11 seized from M/s BKD Infrastructure (P) Ltd. and documents
impounded on survey, the case of the assessee was taken for
assessment u/s.153C/143(3) of the Act. Subsequently after taking the
approval from the JCIT (Central), Bhubaneswar, the AO framed the
assessment in the case of the assessee u/s.153C/144 of the Act. It was
the submission of the Id.AR that the approval u/s.153D of the Act of the
draft assessment order u/s.153C of the Act issued by the JCIT (Central),
Bhubaneswar on 28.12.2018 was bad in law. The said approval reads as

follows :-



ITA N0s.243&248/CTK/2025

ANNEXURE-Y SERIEL.
i R\ = Ll K_ 5 36, g

wewhe umd

TR AT /GOVERNMENT OF INDIA

e S ST AT () e oo g Rl e s 751007
OFFICE OF THE JOINT COMMISSIONER OF INCOME TAX (CENTRAL), BHUBANESWAR ,AAYAKAR BHAWAN ANNEXE;
RAJASWA VIHAR, BHUBANESWAR-751007 Ph. & FaxNo. 0674-2589-279

2 email address: bhubagg’sWar.a’ddIclt,ceg@lncomem.govilg
No. Joint CIT(Central)/BBSR/Approval/153D/201 8-19/2.599 : Dated:- 28/12/2018

F=TH [To
The Dy.Commissioner of Income Tax,
Central Cirele, Sambalpur

Sub: Approval of the draft Assessment orders u/s 153D of the LT. Act, 1961

— htatter reg.
Ref': Your letter F.No.DCIT(Central)/15

office on 28-12-2018) seeking approval 0

3D/SBP/2018-19/ 1374 dtd. 27-12-2018 (received by this
£ draft assessment orders u/s 153D of the L.T.Act.

Please refer to the letter under reference in which approval ws- 153D has been sought for and |

also the several discussions had with you on this matter earlier. g
I have gone through the Assessment orders, appraisal report and other related materials of these %

cases. ¥
Now, approval is hereby accorded as per the provision of section 153D of the LT.Act for
passing assessment order in respect of the following cases. : %
Sk, Name of the assessee ~ PAN AY. Total Income Section under
No ; to be assessed which order i
.‘ g ; Bs) - proposed to be
A : y : assed
| R T Mn‘lleckunnel Philip ABVPVSAISK | 2011-12 | 67,70,000/- 153C riwis: 144
arghese ;
27 S Maleckunnel Philip | ABVPV8418K 2012-13 | 39,42,300/ 153C raw.s. 144
Varghese ; '
3 31l Maleckunnel Philip | ABVPV8418K 2013-14 44,87‘,9607- 153C r.w.s. 144
Varghese j
4. | Sri. Maleckunnel Philip ABVPV8418K | 2014-15 15,31,220/- 153C r.w.s. 144
. Varghese R b
5 Sti Maleckunnel Philip | ABV PVS4IsK | 2015-16 1,26,73,910/~ 153C raw.s. 144
Varghese 5 s e 2o .“ )
6. Sti. Maleckunuel Philip ABVPVS4IS8K | 2016-17 | 96,13,470/- 153C r.w.s. 144
.~ Varghese . v
7 [/ Maleckunnel Philip | ABVPVS4ISK | 2017-18 | 1.97,15,070%- 144
] Varghese ‘ 1

L ‘ ‘
This approval is accorded after due application of mind in these cases. .
The points mentioned in the appraisal report but not considered in the assessment should be:

ed in the note “not for the assessee”.

(g FAdmears) $K Bandyopadhyay)
i S : g A T (R

nelo: Records as forwarded with the proposal Joint Commissioner of Income Tax (Central) :
AP Bhubaneswar

FEDTIFIED TO BE TRUE CO
PY. :
G Scanned with OKEN Scanner




ITA N0s.243&248/CTK/2025

4. It was the submission that the Hon’ble Karnataka High Court in the
case of Sunil Kumar Sharma, reported in [2024] 469 ITR 197
(Karnataka)/[2024] 159 taxmann.com 179 (Karnataka) had categorically
held that, “the satisfaction note is required to be recorded under section
153C of the Act for each assessment year and hence, a consolidated
satisfaction note recorded for different assessment years, would vitiate
entire assessment proceedings”. The said decision of the Hon’ble
Karnataka High Court has been upheld by the Hon’ble Supreme Court
reported in [2024] 168 taxmann.com 77 (SC)/[2024] 469 ITR 271 (SC)].
The relevant observation of the Hon’ble Karnataka High Court in paras 53
t reads as follows :-

53. Further, satisfaction note is required to be recorded under
section 153C of the IT Act for each Assessment Year and in the
impugned proceedings, a consolidated satisfaction note has
been recorded for different Assessment Years, which also
vitiates the entire assessment proceedings. In view of all these
findings, it is said that the appeals do not have any substance

for seeking intervention as sought for by the appellant/Revenue.

54. The question as regards whether in an intra court appeal, a
Division Bench could remit a writ petition in the matter of
moulding the relief, it is relevant to refer to an Apex Court
decision dated 31-7-2018 rendered in the case of Roma Sonkar
v. Madhya Pradesh State Public Service Commission [Civil
Appeal Nos. 7400-7401 of 2018, dated 31-7-2018]. The

relevant paragraph 3 of the said order reads thus:

"3. We have very serious reservations whether the Division

Bench in an intra court appeal could have remitted a writ
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petition in the matter of moulding the relief. It is the
exercise of jurisdiction of the High Court under Article 226
of the Constitution of India. The learned Single Judge as
well as the Division Bench exercised the same jurisdiction.
Only to avoid inconvenience to the litigants, another tier of
screening by the Division Bench is provided in terms of the
power of the High Court but that does not mean that the
Single Judge is subordinate to the Division Bench. Being a
writ proceeding, the Division Bench was called upon, in the
intra court appeal, primarily and mostly to consider the
correctness or otherwise of the view taken by the learned
Single Judge. Hence, in our view, the Division Bench
needs to consider the appeal(s) on merits by deciding on
the correctness of the judgment of the learned Single
Judge, instead of remitting the matter to the learned Single

Judge."

55. In the totality of circumstances, and also on dwelling in
detail with the materials, it reveals that the learned Single Judge
has considered all the points and has gone through the
reliances facilitated on both sides and has rendered the
impugned order, which has been challenged by filing the
present appeals. The grounds urged in the appeals preferred by
the appellant/Revenue, do not have any substance and the
impugned order rendered by the learned Single Judge do not
JYOTI suffer from any infirmity and further, no warranting
circumstances arise for interference. Consequently, these

appeals deserve to be rejected as being devoid of merits.

5. It was further submitted that the Hon’ble Delhi High Court in the
case of Shiv Kumar Nayyar, reported in [2024] 163 taxmann.com 9

(Delhi)/[2024] 299 Taxman 385 (Delhi)/[2024] 467 ITR 186 (Delhi) has
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also held that, “where approval under section 153D of the Act for relevant
assessment year was granted by Addl. Commissioner for 43 cases on a
single day without perusing draft assessment orders at all and without an
independent application of mind, impugned assessment order was rightly
declared to be illegal by Tribunal.

6. Ld. AR further placed reliance on the decision of Jurisdictional High
Court in the case of Serajuddin & Co., reported in [2023] 150
taxmann.com 146 (Orissa)/[2023] 292 Taxman 566 (Orissa)/[2023] 454
ITR 312 (Orissa), wherein on similar finding the Hon’ble Jurisdictional
High Court has held that, “approval having been granted mechanically
without application of mind by Additional Commissioner resulting in
vitiating assessment orders themselves”. It was the submission that the
said decision of the Hon’ble Jurisdictional High Court has also been
upheld by the Hon’ble Supreme Court, reported in [2024] 163
taxmann.com 118 (SC)/[2024] 299 Taxman 448 (SC).

7. In reply, Id. CIT-DR submitted that the Id. JCIT has examined all the
assessment records and has given the approval. It was the submission
that the order of the |d. AO and that of the Id.CIT(A) are liable to be
upheld.

8. We have considered the rival submissions. A perusal of the
approval of the draft assessment orders granted by the 1d.JCIT(Central),
Bhubaneswar on 28.12.2018 shows that multiple approvals have been
granted by a single order. On this issue, respectfully following the decision

of the Hon’ble Karnataka High Court in the case of Sunil Kumar Sharma,
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referred to supra, which is also approved by the Hon’ble Supreme Court,
as it is noticed that the approvals have been granted by the Id.
JCIT(Central), Bhubaneswar in a mechanical manner by a single order,
therefore, we hold that the approval granted u/s.153D of the Act by the Id.
JCIT(Central), Bhubaneswar in the case of the assessee is liable to be
guashed and we do so.

9. A further perusal of the approval granted by the Id. JCIT shows that
the approval has been granted in a mechanical manner and without
application of mind. Consequently, respectfully following the decision of
the Hon’ble Jurisdictional High Court in the case of Serajuddin & Co,
referred to supra, which has also been upheld by the Hon’ble Supreme
Court, we hold that the approval granted by the Id. JCIT(Central),
Bhubaneswar dated 28.12.2018 in the case of the assessee is quashed
as unsustainable. Consequently the assessment order passed in
consequence to the approval granted u/s.153D of the Act, also stands
quashed. Thus, the appeal of the assessee in ITA No0.243/CTK/2025 is
allowed.

10. Now, we shall take up the appeal filed by the assessee in ITA
N0.248/CTK/2025 against the order of the Id. CIT(A) in confirming the
penalty levied by the AO u/s.271(1)(c) of the Act.

11. Since we have already quashed the assessment order while
adjudicating the quantum appeal of the assessee in ITA
No0.243/CTK/2025, therefore, the penalty levied by the Assessing Officer

and confirmed by the Id. CIT(A) would also stand quashed as the very
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foundation of levy of penalty in the case of the assessee would not more
survive. Thus, this appeal of the assessee is also allowed.
12. Inthe result, both appeals of the assessee are allowed.

Order dictated and pronounced in the open court on 24/07/2025.
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