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आदेश / O R D E R 
 

PER  PRABHASH  SHANKAR [A.M.] :-   

 The present appeal is preferred by the assessee against the order 

passed by the Learned Commissioner of Income-tax, Appeal [hereinafter 

referred to as “CIT(A)”] pertaining to a Penalty Order u/s. 271(1)(c) of 

the Income-tax Act, 1961 [hereinafter referred to as “Act”] dated 

26.03.2022 as passed by the DCIT, CC-2, Thane, for the Assessment 

Year [A.Y.] 2015-16. In the only ground of appeal, it is pleaded that the 

Ld. CIT Appeals erred in confirming the Penalty U/s 271(1)(c) of the Income 
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Tax Act, 1961 on sum of Rs.43,72,141/- being "On Money Receipt" declared in 

Return of Income filed in response to Notice U/s 153A of the Income Tax Act, 

1961. 

3. Brief facts of the case are that a search and seizure action 

u/s 132 of the Act was carried out in the case of the assessee on 

25.10.2017 who is in the business of TDRs and Real Estate. During the 

search operation, documents indicating that the assessee had 

received ‘on-money’ of Rs 43,72,141/-on certain projects were 

seized. In the statement recorded u/s. 132(4) of the Act, the 

assessee accepted receiving of unaccounted 'on-money' for the 

year under consideration. Subsequently, return u/s. 153A of the Act 

was filed by him declaring total income of Rs. 16,39,09,540/-. Thus, in 

the return filed u/s. 153A of the Act, the assessee declared following 

additional income:- 

Additional income declared on account of  ‘on-money’ Rs. 43,72,141/- 

Additional income under the head 'house property' Rs.5,72,709/- 

Total additional income Rs.49,44,850/- 

 

        3.1   While completing the assessment u/s. 143(3) r.w.s 153A of the 

Act, the AO accepted the income declared in the return filed u/s. 153A of 

the Act. Thus, the income was assessed at Rs. 16,39,09,540/-. However, 

the AO initiated penalty proceedings u/s. 271(1)(c) of the Act. As regard 
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the additional income of Rs.43,72,141/-, the assessee contended that the 

documents found during the search were unsigned and undated and did 

not carry any evidentiary value. The declaration of Rs.43,72,141/- was 

voluntary and therefore no penalty on this additional income should be 

levied. However, the AO held the assessee guilty of concealment of 

income which was also admitted by way of return filed in response to 

section 153A of the Act. 

           3.2    In the subsequent appeal, the ld.CIT(A) upheld the penalty 

observing that the additional income of Rs.43,72,141/- was discovered 

during the search operation and was declared by the assessee in the 

return filed in response to notice u/s. 153A of the Act. Further, for the 

year under consideration, in the original return of income the said 

income of Rs.43,72,141/- was not included, therefore Explanation 5A 

was applicable to this additional admitted income of Rs.43,72,141/-. As 

per this Explanation, even though the assessee had declared this income 

in the return filed u/s. 153A of the Act, he would be deemed to have 

furnished inaccurate particulars of income to the extent of 

Rs.43,72,141/-. Therefore, the penalty levied u/s. 271(1)(c) of the Act on 

this amount of Rs.43,72,141/- which was not declared in the original 

return of income, was upheld. 
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            4. When the case was called for hearing before this Bench, none 

was present nor any adjournment application was made. Therefore, we 

proceed to adjudicate the appeal filed by the assessee, based on 

materials available and also in the light of submissions of the ld. 

Departmenal Representative.For ready reference, we reproduce 

Explanation 5A to section 271(1)(c) as under: 

"Explanation 5A. -- Where, in the course of a search initiated under section 132 on or 

after the 1st day of June, 2007, the assessee is found to be the owner of-- 

(i) any money, bullion, jewellery or other valuable article or thing (hereafter in this 

Explanation referred to as assets) and the assessee claims that such assets have been 

acquired by him by utilising (wholly or in part) his income for any previous year; or 

(ii) any income based on any entry in any books of account or other documents or 

transactions and he claims that such entry in the books of account or other documents 

or transactions represents his income (wholly or in part) for any previous year, which 

has ended before the date of search and,-- 

(a) where the return of income for such previous year has been furnished before the 

said date but such income has not been declared therein; or 

(b) the due date for filing the return of income for such previous year has expired but 

the assessee has not filed the return, then, notwithstanding that such income is  decla 

red by him in any return of income furnished on or after the date of search, he shall, 

for the purposes of imposition of a penalty under clause (c) of sub-section (1) of this 

section, be deemed to have concealed the particulars of his income or furnished 

inaccurate particulars of such income.]" 

4.1  As observed by the AO in the penalty order, based on certain 

incriminating materials unearthed during search operation, it was 

noticed that the assesse had earned on-money by way of cash which was 

admitted by the assessee u/s 132(4) statement as also in the subsequent 

return filed in responses to proceedings u/s 153A of the Act. Therefore, 

the provisions of section 271(1)(c) explanation 5A are squarely 

https://indiankanoon.org/doc/144487481/
https://indiankanoon.org/doc/1277726/
https://indiankanoon.org/doc/144487481/
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applicable to the case of the assessee as there was a specific material 

found in the course of search in respect of the assessee. In pursuance of 

notice issued u/s 153A, the assessee filed return of income admitting 

taxable income including the undisclosed income as additional income 

which the AO accepted. In light of these undisputed facts, the provisions 

of Explanation 5A are clearly attracted in the instant case. 

4.2  The Explanation 5 was specifically inserted in the statute to 

deal with the situation where higher income was disclosed in the return 

filed consequent to a search operation, This also flows from the language 

of Explanation 5 itself, wherein the words used by the Legislature are 

“be deemed to have concealed the particulars of his income”, which 

shows that there is a deeming fiction by virtue of which such additional 

income is considered as concealment. We are unable to subscribe to the 

view that in the instant case, since there was voluntary disclosure in 

good faith to buy piece and avoid litigation as subscribing to such a view 

would make Explanation 5A otiose which has been specifically invoked 

in the instant case.  

4.3 In light of above discussion and in the entirety of facts and 

circumstances of the case, we do not find any infirmity in the appellate 

https://indiankanoon.org/doc/196180631/
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order and hereby uphold the levy of penalty under the deeming 

provisions of Explanation 5A to section 271(1)(c) of the Act.             

4.   In the result, the appeal is dismissed. 

Order pronounced in the open court on 19.06.2025. 
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