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CA/ORDER

Per Arun Khodpia, AM:

The captioned appeal preferred by the assessee is directed against
the order of the Commissioner of Income Tax (Appeal), NFAC, Delhi, [in short
“Ld. CIT(A)"], passed under section 250 of the Income Tax Act, 1961 (in short
“the Act”), dated 01.04.2021, for the Assessment Year 2011-12, which in turn
arises from the assessment order u/s 147 r.w.s. 144 of the Act, dated

05.12.2018, passed by Income Tax Officer-2(2), Bhilai (in short “Ld. AR”).
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2. The grounds of appeal raised by the assessee assailing the impugned
order are extracted as below:

1. In the facts and circumstances of the case and in law, the Ld. Commissioner
of Income-tax (Appeals), NFAC has erred in dismissing rectification application
u/s 154 of the Income-tax Act, 1961 for restoration of appeal, which was
wrongly dismissed holding that appellant has opted for Vivad Se Vishwas
Scheme Act, 2020 against assessment order, while Declaration filed under
VSVS Act was with respect to Penalty order and not against assessment order.

2. In the facts and circumstances of the case and in law, the Id. Commissioner of
Income-tax (Appeals), NFAC ought to have decided the appeal against
assessment on merits by rectifying his order dismissing the appeal wrongly
assuming that Appellant filed declaration under VSVS Act.

3. The impugned order is bad in law and on facts.

4. The appellant reserves the right to add, alter, omit all or any of the grounds of
appeal with the permission of the Hon'ble appellate authority.

3. Brief facts of the case are that the assessee’s case was reopened u/s
147 of the Act and a notice u/s 148 was issued on 09.03.2018 requiring the
assessee to furnish his Return of Income within 30 days, however, Return of
Income was not filed within the stipulated time. Accordingly, another
opportunity was granted by issuance of notice dated 11.08.2018, which was
delivered to the assessee through email but the assessee again failed to
comply with the said notices. Further, certain more opportunities were

provided to the assessee, but he remains silent during the entire assessment

proceedings. Ld. AO, therefore, have decided to complete the assessment
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under the provisions of section 144 of the Act and, thereby have made certain
additions / disallowance as under:
(i) Salary income of the assessee as per 26AS- Rs.2,50,000/-
(i) Payment towards credit cards bills- Rs. 5,04,409/-
In terms of the aforesaid additions, the assessed income of the

assessee determined at Rs. 7,54,409/-.

4. Aggrieved with the aforesaid additions, assessee preferred an appeal
before the Ld. CIT(A), wherein the appeal of assessee has been dismissed,
stating that the assessee had opted for VSVS, 2020. The observations of Ld.

CIT(A) while deciding the aforesaid appeal are extracted as under:

1t is noted that the appellant opted for the Vivad Se Vishwas Scheme, 2020,
vide application dated 22.12.2020. Pursuant thereto, the PCIT, Raipur-1 has
clarified that the full and final payment of Rs.2,500/- as taxes in term of Form
No. 5 dated 04.03.2021 (Certificate No. 933291130291220 dated 29.12.2020)
has been made by the appellant. In view of the above, the appeal is treated as
infructuous as per Sub section 2 of Section 4 of the Direct Tax Vivad Se
Vishwas Act, 2020.

3. Accordingly, the appeal is treated as dismissed for statistical purposes.

5. Dissatisfied with the aforesaid decision of Ld. CIT(A), assessee
preferred an appeal before us, which is under consideration in the present

matter.
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6. At the outset, it is submitted by the Ld. AR before us that the assessee
in the present case had not opted for VSVS, 2020. However, for the same
assessment year a penalty was imposed upon the assessee u/s 271(1)(b) of
the Act for Rs. 2500/-, which was settled by opting for VSVS, 2020,
accordingly, a separate appeal filed by the assessee against penalty order
was dismissed by the Ld. CIT(A), copy of said order is placed before us, which

is extracted hereunder for the sake of complete of facts:
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=

Order u/s 250 of Income Tax Act,1961

Instituted on 13/11/2019 from the order of ITo 2(2) BHILAI dated 29/05/2019

Appeal No CIT (A), Raipur- 2/10354/2019-20
Status/Deductor Category Individual

Residential Status Resident

Nature of Business Others

Section under which the order 271(1)(b)
appealed against was passed

Date of Order under which the 29/05/2019
order appealed against was

passed

Income/Loss Assessed (inRs .) | O
Tax/Penalty/Fine/Interest 10000
Demanded (in Rs.)

Present for the appellant Not Applicable
Present for the Department Not Applicable

The appeal was instituted on 13.11.2019 against the order dated 29.05.2019
passed under section 271(1)(b) of the Income Tax, 1961 by the ITO Ward 2(2) Bhilai
for the assessment year 2011-12. Subsequently the appeal was migrated to the
National Faceless Appeals Centre in terms of Notification No. 76 of 2020 in S.O.
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3296E dated 25.09.2020 from Central Board of Direct Taxes.

2. It is noted that the appellant opted for the Vivad Se Vishwas Scheme, 2020,
vide application dated 22.12.2020. Pursuant thereto, the PCIT, Raipur-1 has clarified
that the full and final payment of Rs. 2,500/- as taxes in terms of Form No. 5 dated
04.03.2021 (Certificate No. 933291130291220 dated 29.12.2020) has been made
by the appellant. In view of the above, the appeal is treated as infructuous as per Sub
section 2 of Section 4 of the Direct Tax Vivad Se Vishwas Act, 2020.

3. Accordingly, the appeal is treated as dismissed for statistical purposes.

7. It is further clarified by the Ld. AR that the assessee’s opting for VSVS,
2020 to settle the penalty imposed has been misconstrued under wrong
impression by the Ld CIT(A), that the appellant had also opted for VSVS, 2020
to settle the quantum additions, accordingly, the appeal for quantum additions
was also dismissed. However, the assessee had never opted for VSVS, 2020
towards pending appeal qua the quantum additions. It was the submission
that the appeal of the assessee has been dismissed under factual
misunderstanding. To substantiate this fact, Ld. AR drew our attention to
observations of Ld CIT(A) in both the appeals (extracted supra) that the same
certificate No. 933291130291220 dated 29.12.2020 for Rs. 2,500/- mentioned
in the penalty appeal by the Ld. CIT(A) is noted in the quantum appeal also.
On perusal of Ld. CIT(A)’'s impugned order, this fact is clearly emerging that
the same certificate no. and amount has been cited while dismissing the
appeal against the quantum addition, whereas the amount of quantum

addition was Rs. 7,54,409/- and no certificate was issued under VSVS, 2020.
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Such facts shows that the assessee’s application for VSVS, 2020 for penalty
addition are misconstrued by the Ld. CIT(A) and the information has been
repeated in the quantum appeal also, consequently, the appeal is dismissed

under mistaken belief about the facts.

8. Considering the aforesaid facts and circumstances of the present
case, it can be safely construed that the appeal of the assessee has been
dismissed by Ld. CIT(A), based on misreading of facts, therefore, it would be
appropriate to restore this matter back to the file for Ld. CIT(A) for

reconsideration, to which both the parties herein had fairly agreed to.

9. Accordingly, the impugned order of Ld. CIT(A) dated 01.04.2021
passed against the order u/s 147 r.w.s. 144 dated 05.12.2018 is set aside,

with directions to revisit the matter and adjudicate denovo.

10. Needless to say, the assessee shall be afforded with reasonable
opportunity of being heard in the set aside appellate proceedings, wherein the
assessee shall cooperate and assist proactively, failing which the Ld. CIT (A)

would be at liberty to decide the case in accordance with the mandate of law.

11. In result, appeal of the assessee is allowed for statistical purposes,

in terms of over aforesaid observations.
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Order pronounced in the open court on 30/06/2025.
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