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ORDER 

 

 

 This appeal has been preferred by the assessee against the 

order dated 01/11/2023 impugned herein passed by the Ld. 

Commissioner of Income Tax (Appeals)/NFAC, Delhi [in short, 

“Ld. Commissioner”] u/sec. 250 of the Income Tax Act, 1961 (for 

short, “the Act”) for the Assessment Year (for short, “AY”) 2011–

12. 
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2.  In the instant case, the case of the assessee was reopened 

u/sec. 147 of the Act mainly on the issue of capital gains of ₹  

1,26,11,045/– out of sale of plot & building and the expenses 

amounting to ₹  1,35,59,605/– incurred on the building, which 

were not reflected in the return of income, which escaped 

assessment.  Admittedly, the Assessing Officer (for short, “AO") 

did not make any addition on such count/issue, on which the 

case of the assessee was reopened u/sec. 147 of the Act.  

However, the A.O. vide assessment order dated 09/09/2016, 

u/sec. 143(3) r.w.s. 147 of the Act ultimately made the addition 

of ₹ 12,00,000/– on account of disallowance u/sec. 40A(3) of the 

Act, without issuing any fresh notice for this issue/count, which 

is un-sustainable, specifically in view of the judgment passed by 

the Hon'ble Bombay High Court in the case of CIT vs. Jet 

Airways (I) Ltd. (2011) 331 ITR 236, wherein it has been held as 

under:– 

“21. 

…………………………………………………………………………………

…………………………………………………………………………………

…………………………………………………………………………………

………………………………………..Sec. 147 has this effect that the 

AO has to assess or reassess the income ("such income") which 

escaped assessment and which was the basis of the formation of 

belief and if he does so, he can also assess or reassess any other 

income which has escaped assessment and which, comes to his 

notice during the course of the proceedings. However, if after 

issuing a notice under s. 148, he accepted the contention 

of the assessee and holds that the income which he has 

initially formed a reason to believe had escaped 

assessment, has as a matter of fact not escaped 
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assessment, it is not open to him independently to assess 

some other income. If he intends to do so, a fresh notice 

under s. 148 would be necessary, the legality of which 

would be tested in the event of a challenge by the 

assessee.” 

 

3. As observed above that in view of the dictum laid down by 

jurisdictional high Court in the case referred to above, the 

addition under consideration is unsustainable and therefore the 

same is deleted.  

4. In the result, appeal of the assessee is allowed.  

        Order pronounced in the open Court on 16.06.2025.  

                /-              Sd/- 
                         (Narender Kumar Choudhry) 
                                        Judicial Member                            
 

vr/- 
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