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AU /ORDER

PER SHRI S BALAKRISHNAN, ACCOUNTANT MEMBER:

1. This appeal is filed by the assessee against the order of Learned
Commissioner of Income Tax (Appeals), National Faceless Appeal Centre
(NFAC), Delhi [hereinafter in short “Ld.CIT(A)”] vide DIN & Order No.

ITBA/NFAC/S/250/2024-25/1067406378(1) dated 07.08.2024 for the
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A.Y.2021-22 arising out of order passed 154 of the Income Tax Act, 1961 (in

short ‘Act’) dated 25.05.2023.

2. At the outset, it is noticed from the appeal record that there is a delay of
51 days in filing the appeal before the Tribunal. Explaining the reasons for
belated filing of the appeal, the Ld. Authorised Representative [hereinafter
“Ld.AR”] drew our attention to the affidavit filed by the assessee along with a
petition seeking for condonation of delay and read out the contents of the

petition which is as under:

“The appellant respectfully submits the following for the
condonation ofdelay in filing the appeal:

The order under Section 250 of the Income Tax Act, 1961, was
passed on 07.08.2024 and uploaded to the IT portal. The
appellant, an employee working in the United Kingdom, was
unable to act promptly due to unavoidable personal circumstances.

It is stated that the appellant’s father passed away on 23.06.2024.
Beingthe son of the deceased father, the appellant had to perform
the last rites, including the immersion of ashes in Kashi and other
associated rituals, which continued until 20.07.2024. Thereafter,
the appellant fell ill with viral fever, cold, and cough, confining
him to his home until 04.08.2024. Subsequently, he returned to the
United Kingdom on02.09.2024,

On 18.11.2024, a relative residing in the appellant’s house was
informed by an Income Tax Inspector about an outstanding
demand. Upon receiving this information, the appellant
immediately contacted localauditors, M/s. Suresh & Babu, who
advised him to approach senior counsel Sri C. Subrahmanyam in
Visakhapatnam. Counsel required a week to review the case, and
the appeal was eventually filed on 27.11.2024, resulting in a delay
of 51 days.
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The appeal should have been filed by 06.10.2024 but was delayed
due to the above-mentioned circumstances. The appellant submits
that the delay was not intentional or due to any mala fide intent but
arose from genuine and unavoidable personal reasons.

In light of the above, the Hon'ble Bench is kindly requested to
condone the delay of 51 days in filing the appeal and consider the
case on itsmerits”

3. On perusal of the contents of the affidavit filed by the assessee as well as
the submission of the Ld. AR, we find that the assessee is prevented by a
reasonable and sufficient cause in filing the appeal beyond the prescribed time
limit with a delay of 51 days. Therefore, we hereby condone the delay of 51
days in filing the appeal before the Tribunal and proceed to adjudicate the

appeal on merits in the following paragraphs.

4, Brief facts of the case are, assessee being a Non-Resident Individual filed
his return of income on 30.09.2021 admitting a total income of Rs. 31,51,720/-
for the A.Y. 2021-22. While filing the return of income assessee also claimed
relief under section 90 of the Act for Rs. 5,73,915/- by filing Form No. 67
belatedly on 19.11.2022. The return was summarily processed on 28.10.2022
without granting relied claimed by the assessee under section 90 of the Act.
After filing the Form No 67, the assessee filed a petition under section 154 of
the Act on 15.05.2023 seeking reprocessing of the return filed. The Centrallized
Processing Center, Income Tax Department, while processing the petition filed
under section 154 of the Act did not consider the Form No. 67 filed by the

assessee thereby disallowing the claim for relief under section 90 of the Act.
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5. Feeling aggrieved by the order passed on rectification petition, assessee
filed an appeal before Ld. CIT(A). The Ld. CIT(A) considering the submissions
of the assessee and by relying on the decision of the Co-ordinate Bench of the
Tribunal in the case of Muralikrishna Vaddi v. ACIT[142 taxmann.com 32
(Visakhapatnam — Trib.)] observed that assessee has not filed Form No. 67
before the due date for filing the return of income as specified under Rule
128(9) of the L.T. Rules and no proper explanation being furnished by the

assessee for the delay and dismissed the appeal of the assessee.

6. Feeling aggrieved by the order of the Ld. CIT(A), the assessee is in

appeal before us by raising following grounds of appeal: -

“l. That, on the facts and circumstances of the case and in law,
the order passed u/s 154 of the IT Act, 1961, dt. 25.05.2023, and
upheld by the Learned Commissioner of Income Tax (Appeals)
["'CIT(A)"], National Faceless Appeal Centre ['NFAC"], vide
order passed u/s 250, dt. 07.08.2024, is contrary to the facts of the
case and the provisions of law.

2. The learned CIT(A) erred in law and on facts in
disallowing the foreign tax credit solely on the ground that Form
67 was not filed within the stipulated time under Rule 128(9) of the
IT Rules, 1962 as filing of such form is directory and not
mandatory.

3. The learned CIT(A) failed to appreciate that the appellant
had filed Form 67 before the application u/s 154 of the IT Act was
filed, rectifying the original return.

4. The Ld.CIT(A) erred in not considering judicial precedents
that have held that procedural delays should not affect the
substantive rights of the taxpayer.
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5. The Ld.CIT(A) erred in disallowing the FTC claim without
considering that the appellant has fully discharged its tax liability
in the foreign jurisdiction and any disallowance would result in
double taxation.

6. The Ld. CIT(A) failed to appreciate that Rule 128(9) does
not provide for any penal consequence or disallowance in case of
delayed filing of Form 67, and hence, the disallowance is arbitrary
and unjustified.

7. In view of the above, it is respectfully prayed that the

Hon'ble Tribunal may kindly allow the foreign tax credit to the
appellant and set aside the disallowance made by the CIT(A).”

7. The only issue agitated by the assessee is with respect to the disallowance

of Foreign Tax Credit wherein the Form No. 67 was filed belatedly.

8. At the outset, Ld.AR submitted that filing of Form No. 67 is directory in
nature and not mandatory. Further he submitted that the provisions of Double
Tax Avoidance Agreement (DTAA) override the Income Tax Act, and hence
when the DTAA provides by way of Article 24 for the credit of taxes paid on
the same income in another country it cannot be denied to the assessee on the
basis of procedural lapses which is arising out of the delay in filing of Form

No0.67 by the assessee.Ld.AR placed reliance on the following cases:

i. Shri Pradeep Lankapalli v. DCIT in ITA No. 560/Bang/2021 dated
31.01.2022.
i, M/s. 42 Hertz Software India Pvt. Ltd. v. ACIT in ITA
No0.29/Bang/2021 dated 07.03.2022.
M. Baburao Atluri v. DCIT in ITA No. 108/HYD/2022 dated

22.07.2022.

Iv. Shri Ritesh Kumar Garg v. ITO in ITA No. 261/JP/2022 dated
15.09.2022.

V. Purushothama Reddy v. ADIT (Int. Taxation)-1 in ITA

No0.526/HYD/2022 dated 05.12.2022.
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Vi. Atanu Mukherjee v. ITO in ITA No. 439/KOL/2022 dated
20.12.2022
vil. Ashish Agrawal v. ITO in ITA No. 337/HYD/2023 dated
26.09.2023
viii. CES Limited v. DCIT, CIRCLE — 1(1) dated 22.03.2024
IX. Ms. Brinda Rama Krishna v. ITO - 5(3)(1) in ITA

No.454/Bang/2021 dated 17.11.2021.

9. He therefore pleaded that many judicial pronouncements as cited in
various case laws above, have held that filing of Form No. 67 is directory and
not mandatory. He prayed that the Foreign Tax Credit be allowed to the

assessee.

10. Per contra, Ld. Departmental Representative [hereinafter in short
“Ld.DR”] heavily relied on the orders of the Revenue Authorities. She also
pointed out that Ld. CIT(A) relied in the case of Muralikrishna Vaddi v. ACIT
(supra) wherein on similar circumstances Foreign Tax Credit was not allowed
by this Tribunal. She therefore pleaded that the order of the Ld. CIT(A) be

upheld.

11. We have heard both the sides and perused the material available on
record. It is an undisputed fact that the assessee has filed the Form No. 67
belatedly on 19.11.2022 for the AY 2021-22 after the return was processed
under section 143(1) of the Act on 28.10.2022. Subsequently, the assessee has
filed rectification petition after filing the Form No.67 on 19.11.2022. It was the
contention of the Ld.AR that as per Rule 128(9) of the I.T. Rules, Foreign Tax

Credit cannot be denied for delay in filing the Form No. 67 which is only a
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procedural aspect. It was also further contended by the Ld.AR that there is no
specific provision for disallowances of taxes in Rule 128(9) of I.T.Rules if it is
not filed on or before the due date or filing the return of income under section
139 of the Act. The Article 24 of the DTAA between India-United Kingdom
also allows tax credit to the assessee if taxes have been paid in the other
country. On this issue, the CBDT vide notification dated 18.08.2022, amended
the I.T. Rules 1962 w.e.f 01.04.2022 wherein Rule 128(9) is substituted, which

Is reproduced below: -

"(9) The statement in Form No. 67 referred to in clause i) of sub-
rule (8) and the certificate or the statement referred to in clause
(ii) of sub-rule (8) shall be furnished on or before the end of the
assessment year relevant to the previous year in which the income
referred to in sub-rule (1) has been offered to tax or assessed to
tax in India and the return for such assessment year has been
furnished within the time specified under sub-section (1) or sub-
section (4) of section 139.

Provided that where the return has been furnished under sub-
section (8A) of section 139, the statement in Form No. 67 referred
to in clause i) of sub-rule (8) and the certificate or the statement
referred to in clause ii) of sub-rule (8) to the extent it relates to the

income included in the updated return, shall be furnished on or
before the date on which such return is furnished.".

12.  Further, Explanatory Memorandum to the amendment to Rule 128(9) of
the I.T. Rules also provides that all the claims of Foreign Tax Credit furnished
during the financial year 2022-2023, due to the aforesaid amendment effective

from 01.04.2022 shall be allowed even if it is filed belatedly. Explanatory
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Memorandum to the amendment to Rule 128(9) of the I.T. Rules is reproduced

below for reference:

“Explanatory Memorandum: This amendment is effective from the 1% day
of April, 2022 so that it applies to all the claims of foreign tax credit
furnished during the financial year 2022-2023. It is hereby certified that
no person is being adversely affected by giving retrospective effect to this
rule.”

13. From the above amendment we observe that legislature allows the
assessee to make the claim for the Foreign Tax Credit even though if it is filed
belatedly due to various circumstances. Article 24 of the DTAA also allows the
credit for taxes paid in the other countries. Since the amendment being a
clarificatory amendment it can be applied retrospectively. Accordingly, we are
of the considered view that the Form No. 67 filed belatedly by the assessee i.e.,
on 19.11.2022 claiming Foreign Tax Credit of Rs. 5,73,915/- under section 90

of the Act deserves to be allowed.

14.  The reliance placed by the Ld. DR in the case of jurisdictional Tribunal
cannot be applied to the instant case as the facts in that case are distinguishable
wherein the assessee has filed the Form No. 67 after a period of more than two
years during the scrutiny assessment proceedings. However, in the instant case,
assessee realisinghis mistake filed Form No. 67 immediately on receipt of
intimation under section 143(1) of the Act and also filed rectification petition

under section 154 of the Act.
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15.  Respectfully following the various judicial pronouncements as cited by
Ld.AR, and also considering the amendment to Rule 128 including the
Explanatory Memorandum, we direct the Ld. AO to allow the Foreign Tax
Credit of Rs. 5,73,915/- to the assessee, even though the Form No. 67 is filed

belatedly. Accordingly, grounds raised by the assessee are thus allowed.

16. Inthe result, appeal of the assessee is allowed.

Order pronounced in the open court on 09" June, 2025.

Sd/- sd/-
CEIRIE ) (THETATR W)
(RAVISH SOOD) (S. BALAKRISHNAN)

TRI% YS™/JUDICIAL MEMBER AERIE/ACCOUNTANT MEMBER
Dated:09.06.2025
Giridhar, Sr.PS
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