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3ITST/ORDER

PER MADHUSUDAN SAWDIA, A.M. :

This appeal is filed by M/s. Kisan (“the assessee”), feeling aggrieved by the
order passed by the Learned Commissioner of Income Tax (Appeals), National
Faceless Appeal Centre (NFAC), Delhi (“Ld. CIT(A)”), dated 16.10.2023 for the

A.Y. 2017-18.

2. At the outset, it is seen that, there is a delay of 12 days in filing of this
appeal for which the assessee has filed a condonation petition along with
affidavit explaining the reasons for such delay. After considering the

contents of the condonation petition and after hearing the Learned
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Department Representative (“Ld. DR”), the delay of 12 days in filing of this

appeal is condoned and the appeal is admitted for adjudication.

3. The assessee has raised the following grounds of appeal :

1. The order of the Appellate Commissioner is contrary to law, facls and
circumstances of the case.

2. The Appeliate Commissioner cught not to have confirmed the disallowance of
Depreciation of Rs.9,21,953/-, as claimed by the Appellant.

3. The Appellate Commissioner ought not {o have confirmed the addition of
Rs.80,01,400/- made under section 69 of the Act.

4. The Appeliate Commissioner ought not to have confirmed the addition on
account of disallowance of Rs.73,030/- under section 40(a)(ia).

5. The Appellate Commissioner erred in not considering the submission of the
appellant that, the AQ having disallowed the expenditure on purchase of

computers and laptops as a capital expenditure debited to revenue, should
have allowed depreciation on the same,

6. Any other grounds which the Assessee may urge either before or at the time of
the hearing.

4, The brief facts of the case are that, the assessee is a partnership firm
engaged in the business of textiles, filed its Return of Income (“ROI”) for A.Y.
2017-18 on 06.11.2017 declaring total income of Rs.35,02,000/-. The
assessee was constituted as a new partnership firm w.ef. 01.06.2016
comprising of 8 partners. Prior to this, all these 8 partners were also
partners in 4 different partnership firms (“old firms”) in different

combination, the details of which are placed at note nos.3 & 4 at page nos.6
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& 7 of the order of Learned Assessing Officer (“Ld. AO”) which is to the

following effect :

“3. These 8 partners were carrying on business in 4 different firms having
among themselves common partners and all the eight partners belong to the

same family.

4. The details of the firms are as undor

St No Name of the Firm Partners N

7 Kisan Cloth Emporium 1 Dhanpal Suryanarayana
2 Smt. D Manimala

3 D Uday Kumar

4 D Pratiay Kumar

5 D Vinay Kumar

2 Kisan Fashfon Core 1. Dhanpal Suryanarayana
2 Smt. D Manimals

3 D Uday Kumar

4. D Pranay Kumar

S. Smi D Anjali

6. Smt D Anitha

3 LAkruti Annexe 1. Dhanpal Suryanarayana
2 Smt. D Manimala

3. D Pranay Kumar

4 Smt D Anjals

5 Smt D Anitha

4 Akruti 1 Dhanpa! Suryanarayana
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2 Smt D Manimalo
3. D Uday Kumar
4. Smt D Anyali

5 Smi D Anitha

4.1 In order to have better business efficiency, old firms were closed on
31.05.2016 and the assessee firm was constituted w.e.f. 01.06.2016. On
closure of the old firm, the assets and liabilities of the erstwhile firms were
taken over by the assessee firm. The case of the assessee was selected for
scrutiny and notice u/s.143(2) of the Income Tax Act, 1961 (“the Act”) was
issued on 28.08.2018. After considering the submissions of the assessee, the
Ld. AO completed the assessment u/s.143(3) on 30.12.2019 by making
addition of Rs.1,09,32,958/- in the hands of the assessee. On appeal to Ld.

CIT(A), the Ld. CIT(A) partly allowed the appeal of the assessee.

5. Aggrieved with the order of Ld. CIT(A), the assessee is in appeal
before us. At the outset, the Learned Authorised Representative (“Ld. AR”)
submitted that, the ground nos.1 & 6 are general in nature and the assessee
is not pressing ground nos. 4 & 5. Therefore, ground nos.1 & 4 to 6 are not
required to be adjudicated separately. Accordingly, ground nos.1 & 4 to 6

are dismissed, being not pressed.



ITA No.652/Hyd/2023 | 5

6. Ground no.2 of the assessee is related to disallowance of depreciation
of Rs.9,21,953/-. The Ld. AR submitted that, on closure of old firms, the
assets and liabilities of the erstwhile firms were taken over by the assessee
firm. Among the assets transferred, the buildings which were originally
constructed by two of the old firms viz. M/s. Kisan Cloth Emporium and M/s.
Aakruti were also transferred to the assessee. During the relevant A.Y., the
assessee claimed depreciation of Rs.9,21,953/- on the said building
u/s.32(1) of the Act. However, the Ld. AO disallowed the claim of
depreciation on the ground that the assessee was not the owner of the
building as the transfer of the building was not made through a registered
sale deed. Therefore, the assessee cannot be treated as owner of the
building for the purpose of section 32 of the Act. The observation of the Ld.
AO with regard to such disallowances are placed at note nos.6.2 and 6.3 of

page nos.8, 9 & 10 of the order of Ld. AO, which is to the following effect :

6.2.  The submission of the assessee is not acceptable for the following reasons:

1.As claimed by the assessee these buildings are not constructed by the
assessee M/s. Kisan and also these buildings have not been constructed from
the finds of the assessee firm M/s. Kisan. These buildings were constructed by
the firms M/s. Kisan Cloth Emporium and Mis. Aakruthi only.

1. The assessee transferred these buildings from M/s. Kisan Cloth Emporium and
M/s. Aakruthi only by way of transfer entry and not through registered
documents. A Buiiding is a structure, which cannot be transferred by a mere
eniry as in case of a movable asset. The building constructed by the earlier



ITA No.652/Hyd/2023 | 6

firms belongs to them. As the property in question is an immovable property,
the title in the said property could not pass unless it was executed on a proper
stamp paper and was duly registered with the Sub-Registrar In the absence of
transfer of title, it could not be said that the assessee M/s. Kisan had becoms
the owner of the building. Reliance is placed on the Hon'ble Supreme Cour: of
India’s judgment in Civil Appeal No. 3360 of 2008 between Mis. Mother

Hospital Pvt. Lt¢ ang Commissioner of Income-Tax, Trichur. The relevant
portion of the order is as under

“Building which was constructed by the firm belonged to the fim
Admittedly it is an immovabhle property. The title in the sajd immovable
propedty cannot pass when its value js more than Rs. 100/ uniess it is
executed on a proper stamp paper and is also duly registered with the
sub-Registrar Nothing of the son took place. In the absence thereof, it

couvld not be said that the assessee had become the owner of the
properly.” :

1. The Hon'ble Supreme Court of India in the same judgment also had

discussion on explanation (1) to Section 32 of the Income Tax Act, 161 ar
held as under:

“This explanation reads as under: 32

{1)

Explanation 1. Where the business or profession of the assessee js
carried on in & building not owned by him but in respect of which the
assessee holds a lease or other night of OCcupancy and any capital
expenditure is incurred by the assessee for the purposses of the
business or profession on the construction of any structure or doing of
any work in or in relation to and by way of renovation or extension of
or improvement to the building, the provisions of this clause shall

apply as if the said structure or work is a building owned by the
assessee.”

As is clear from the plain language of the aforesaid explanation, it is oy
when the assessee holds a lease right or other nght of occupancy and
any capital expenditure is incurred by the assesee on the construction of
any structure or toing of any work in or in refation to and by way of
renovation or extension of or improvement to the building and the
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expenditune on construction s moarred by
would be enhitied 1c depreciation 1o :
incurred”’

e assesses. fhat 858¢8sen

. Aty .
the extent of any such expendiure

1.In the instant Case, assessee’s submissions show

construc!gd by the firms M!s, Kisan Cloth Emporium and M/s Aakruthi and the
construct:on'was not carried out by the assessee M/s. Kisan himself. Therefore
the explanation alse would not come to the aid of the assessee. |

that the buildings were

6.'3. As per the above discussion in para 6.2, the ownership of these assets is not
with thg as;essee M/s. Kisan and the depreciation claimed of Rs, § 21 953 on th

properties is not admissible under section 32 of Income tax Act ’19’61’ Accordi e'!se
Rs. 8,21,853 are disallowed u/s. 32 of Income Tax Act, 1561 and'addeci to incor::: Y;
the assessee. Penalty proceedings u/s. 270A are initiated for misreporting of inc:omec

[Addition: Rs. 9,21 ,953]

7. Aggrieved with the order of Ld. AO, the assessee filed appeal before the
Ld. CIT(A). The Ld. CIT(A) affirmed the disallowance made by the Ld. AO

following the same reasons.

8. Aggrieved with the order of Ld. CIT(A), the assessee is in appeal
before Tribunal. Before us, the Ld. AR submitted that, the old erstwhile firms
were closed and all their assets and liabilities were taken over by the
assessee w.e.f. 01.06.2016. The assessee had continued the same business
activity and had taken over all the business assets including the building in
question. Although there was no registered sale deed, physical possession,
control and uses of the building were with the assessee. It was also

submitted that, for the purpose of section 32 of the Act, the assessee need
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not be a legal owner, but must be the beneficial owner i.e. the person who
exercised the control over the assets and uses the assets in the course of
business. In support of their argument, the Ld. AR relied on the decision of
Hon'ble Supreme Court in the case of Mysore Mineral Limited Vs. CIT (1999)
239 ITR 775 (SC) and submitted that, the Hon'ble Supreme Court has held
that, the intention of the legislature in enacting the section 32 would be best
fulfilled by allowing deduction in respect of depreciation to the person in
whom for the time being vests the dominion over the building and who is
entitled to use it in his own right and is using the same for the purposes of
his business or profession. The Ld. AR also relied on the decision of Hon'ble
Supreme Court in the case of Dalmia Cement (Bharat) Ltd. Vs. CIT (2001)
247 ITR 267 (SC) and submitted that, the Hon'ble Court relying on the
decision of Mysore Mineral Limited Vs. CIT (supra), held that any one in
possession of property in his own title exercising such dominion over
property as would enable others being excluded therefrom and having right
to use the property and enjoy its usufruct in his own right would be owner
of buildings though formal deed of title may not have been executed and
registered, he could claim depreciation in respect of such property.
Accordingly, the Ld. AR submitted that, even if the building has not been got
registered in the name of the assessee, for all purposes, the assessee is

owner of the building and is eligible for depreciation u/s.32 of the Act.
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0. Per contra, the Ld. DR relying on the order of the revenue authorities
argued that, the registered ownership document was absent in this case. He
further submitted that, in absence of a registered sale deed, the assessee
cannot be treated as the legal owner and thus depreciation is not allowable
to the assessee. Accordingly, the Ld. DR submitted that, there is no infirmity

in the order of revenue authorities.

10. We have heard the rival contentions and also gone through the record
in the light of the submissions made by either side. There is no dispute about
the fact that all the old firms closed their business on 31.05.2016. It is also
not disputed that the assessee was constituted w.e.f. 01.06.2016 and taken
over all the assets and liabilities of the old firms. It is also a fact that the
building in question, were being used by the assessee for the purpose of its
business. The only dispute before us is that, whether the assessee can be
treated as owner of the building for the purpose of claiming depreciation
u/s.32(1) of the Act in absence of a registered document of transfer. We
have gone through the decision of Hon'ble Supreme Court in the case of
Mysore Mineral Limited Vs. CIT (supra), wherein at para no.14, the Hon'ble

Supreme Court has held as under:
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10.1 On perusal of above, we found that, the Hon'ble Supreme Court has
held that, the intention of the legislature in enacting section 32 would be
best fulfilled by allowing deduction in respect of depreciation to the person
in whom for the time being vests the dominion over the building and who is
entitled to use it in his own right and is using the same for the purposes of
his business or profession. Assigning any different meaning would not
subserve the legislative intent. We have also gone through the decision of
Hon'ble Supreme Court in the case of Dalmia Cement (Bharat) Ltd. Vs. CIT
(supra) and found that the Hon'ble Supreme Court in this case has followed
it’s decision of Mysore Minerals Ltd. Vs. CIT (supra). Hence once again, the
Hon'ble Court has confirmed that, any one in possession of property in his
own title exercising such dominion over property as would enable others
being excluded therefrom and having right to use the property and enjoy its
usufruct in his own right would be owner of buildings, though formal deed
of title may not have been executed and registered, he could claim

depreciation in respect of such property.
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10.2  On perusal of both the decisions of Hon'ble Supreme Court (supra),
we are of the opinion that, for the purpose of section 32 of the Act, the term
‘ownership’ must be assigned a wider meaning. A person, who, is in
possession of property and uses the assets for his business can be regarded
as owner for claiming depreciation. Further, the word ‘owner’ should not
necessarily confined to title ownership, but the beneficial ownership and
possession are sufficient. Thus, beneficial ownership of property used for

business is sufficient for claiming depreciation.

10.3 In the present case, the assessee has taken over the building, has
exercised possession, control, dominion and uses the building for the
purpose of business. Therefore, in our opinion, the substantial conditions
for claiming depreciation have been satisfied by the assessee. Further, the
mere absence of registered sale deed under these peculiar facts, cannot
defeat the claim for depreciation. Therefore, we find merits in the
contention of the Ld. AR and delete the disallowance of depreciation of

Rs.9,21,953/-. Accordingly, the ground no.2 of the assessee is allowed.

11. Ground no.3 of the assessee is related to addition of Rs.80,01,400/-
u/s.69 of the Act. In this regard, the Ld. AR submitted that, during the
demonetisation period i.e. from 10.11.2016 to 30.12.2016, the assessee had

deposited cash of Rs.1,71,16,000/- into its bank account, in Specified Bank
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Notes (“SBNs”) of Rs.500/- and Rs.1000/- denomination, which had been
declared invalid as legal tender by the Notification of the Government of
India w.e.f. 09.11.2016. During the assessment proceedings, the Ld. AO
called explanation regarding source of deposits of cash of Rs.1,71,16,000/-
in SBNs. In their submission, the assessee submitted that, they had closing
cash balance of Rs.91,14,650/- as on 08.11.2016 and the balance amount of
Rs.80,01,350/- rounded off to Rs.80,01,400/-, were sourced from cash sales
made during the demonetisation period in SBNs. The Ld. AO only accepted
the closing cash balance of Rs.91,14,650/- as on 08.11.2016 as explained
source and did not accept the explanation given by the assessee with regard
to deposit of Rs.80,01,350/- out of cash sales during demonetisation in
SBNs. Accordingly, the Ld. AO made the addition of Rs.80,01,400/- in the
hands of the assessee as unexplained income u/s.69 of the Act. The
observation of the Ld. AO with regard to the addition so made are placed at
para nos.7 to 7.5 of the order of Ld. AO which is to the following effect :
;’.s . Ié;s.ie;lso noticed.ihat the assessee was having cash balance of Rs. 91,14,650
o m (.12016. it is also noticed from the assessee’'s submission that the
S0 o a 160638% deposn§ to the tune of Rs. 1.71,16,000 in old demonetized Rs.
e oo i;a - notes during the pericd 10-11-2016 to 30-12-2016. Considering
excoss degmo: i aic?nce of Rs. 91.14 850 as on 08-11-2016 the assessee deposited
R 000e 1zed currency of Rs. 30,01!350 rounded to Rs. 80.01,400 (Difference
1,10, and 91,14,650) during the demonetization period. If no proper

explanation was furnished, vide this office show cause notice dated 20.12.2019 i
was proposed that Rs. 80,01,400 will be considered as unexplained.
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71 The assessee vide the e-submission dated 24.12.2019, submitted the

folloewing:

“In this regarct we submit that our firm had a cash ha_?fgnce g!h.“?s.lm? 4;55}053:25
banks accepted cash from 10-11-2016 as explained in Ouf‘-cdf‘!ifﬂ' 5(;1 r:nmme
regarding deposit of demonetised noles, we had to run our -busf“i‘-sf,:;n«;;,ﬁc e
trading activity and we cannot stop sales as our customers are ,;(; f;; i gm;’s e
could not get cash as new currency was not yet relea;ed and & , J; o e
short of cash, we had no other opton but to cqnhnus saies. arn [afﬁps e
demonelised currency we made every effort 1o guide m? ,‘J(;Q;_;lfft"rf((\/' z;]:;&_.srmed
faciity stil the customers from vanous parts of Nizaunabad disthict

Keep huge balances of cash we have deposited in bank tilt 31-12-2016 we submit
that they are nothing but sales ang included in our sale receipts and we fave
1ssued saje hills, and e have not accepted cash from any other person except
sales. Hence we request you to consider the sitvation anc aceept our explanation

On this issue the assessee vide the €-submission dated 26,12.2019, also submitte
the following:

“Difference in cash balance deposied during 08112016 1o 31122016 in this regarg
We submit that we haye ot received any other amount except sajes during the
demonetisation pencd e are submitting & comparitive sales for the past two
dsSsessment year of our Closed firms whose busmes 1s same The wtaf {urnover of
four fims for the assessment year s 75489583328 and the tum over for the
assessment year 2016-17 s Rs 582609937 ang the tumover of kisan for 10 months
period is 524095418 even if the part tumover of two months of ol firms vehich is at
Rs 101537601 the turnover cmes to 625633019 as there 15 NO substantial increase
i the turnover iy fact there is fall in the tumover henc we onee again bring it fo your
kind consideration that the cash depusited s nothing but sales  we also bring it to
Your consideraticn g recent judgement of Delhi Incometax Appellate tribunal
judgement in the case of AGSON GLOBAL PRIVATE LIMITED WHERE INIT IS

demonetization period and prmary grounds for detetion were parameters outtined
hy cBDtn its MIStructions issued O operation clean money Tnbhunat observed that
there was no Subistantial micrese i the sales post temonetisation period compared
e eartier years pven though the ruling s given p y Delhi ITAt the POINL 1 similar to the
case and aiso ohserving the paameters given by CBOT our submissions are
genuine and can b accepted, WE ARE ENCLOSING xt. STATEMENT 1N PROOF
OF COMPARATIVE SALES OF EARLIER YEARS"
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(1) The assessee cannot

Bank NoteS Of RS BCcept the demoneuzed

1000 & Currency i .

0 o Le.

nv'vards. as the same were Rs. 500 denomination Froym Specfied
notified n the G not a IeQal t 09-1 1-2016

Ge _ ender .
azette Notification of Mini er with certain exemptions as

stry of Finance in No. 2653 dated

8th November, 2016 In this notification. it has heen clearly notified that the
Central Government declared that the bank noles of existing series of
denomination of the value of five hundred rupees and one thousand rupees
(hereinafter referred to as the specified bank notes). shall cease to be legal
tender on and from the ath November. 2016.

(i) In this connection, Sec. 17, Sec. 27 and Sec. 26 of Reserve Bank 0l
india Act, 1934, are very relevant. Section 17 of RBI ACt $3yS that making
and issue of bank notes shall be one of the business of Reserve Bank of
india. As per section 22 of RBI Act, RBI shali have the sole nght to 1ssue
bank notes. Section 26 says that subject 10 sub-section (2) of Sec. 26,
every bank note shall be a legal tender in any place in India in payment for
the amount expressed therein and it shall be guaranteed by the Central
Government. While sub-section (2 says that Central Government on the
recommendation of Central Board (it is hoard of RB! directers) by
notification in Gazette of india may declare any series of bank notes will
cease o be legal tender from the date as notified in Gazette and term as
specified in the notification.
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ette
(i) On 8th November 2016, the Central Government, ;hr;U?hfrfiz i
n ' v declare a
- November, 2016.
tion 2652 dated 8th o ased 10
:Otl,icn?ber 2016, Rs. 500 and Rs. 1000 {Specified Ban}q‘Notes) r:: e
bz legal te-nder and it was subject tu certain conditions laid dor\:na“OWEd o
notifications issued with it and later on (Like these notes Wfa“ ‘eservation
ment in emergency services like hospital, petrol pump‘s.f' fanis and
p!ay} and public was asked to get limited notes exchanged from s In this
. i ns.
\e:u:s asked to deposit all demonetized notes 10 their t;?nk i;c;)eugard o e
- i been raised by the pubhc wi
ard, various queries have he same wefe
rdee%nonetlzalion of oid SBNs of Rs. 1000 & Rs. 500 ar_ndf1 the FAQ and
red through FAQs by the RBI Cueston no £ 0F e
answe

- W
relevant answer issued by the RBLiS reproduced here belo

"5 What is this scheme?

. -
& 0 t
/\“S i ?e ’8 8‘ le‘ 1(191" C}} 4 e rr D’qr ﬁ\ Of !Lha 3”’!

Rs 500 and Rs. 1000 issued !;y i‘i?;:rc s B k. Notes!
after referred to s opELITES
November 8. 2016 (herem

stands it

Wi ff C S q n

ansacting business and/or store of value for futyre usage ”

(v) That being the case, question arise
feceived such SBN notes after 9th Nowv
books of accounts. Here. the basic prin

relie
d upon. The money measurement concept underlines the fact that in

accounting and economic

S generally, every record

: . . ed event i
IS Measured in terms of money, ie.. the of transaction

, local currenc i
measure, Since the SBNs were just a pi Y moneftary unit of

S as to whether any person who
ember. 2016, can bring it into his
ciples of accountancy have to be

entered into cash books,
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(vi) Now, it is to be examined whether any provisions of Income Tax Act,
1961 is to be applied in circumstances, where the assessee has received
SBN notes after 09-11-20146 for any monetary transactions and brings the
same into his books of accounts. It'is to be noted that fiom 09-11-2016,
only legal tender currencies like Rs. 5, Rs. 10, Rs. 20, Rs. 50. Rs. 100, Rs.
200. Rs 500 and Rs. 2000 only can be accepted by the assesses for any
monetary transactions. Therefore, if the assessee has received any SBN
notes after 09-11-2016 on account of any monetary transactions and
utilizes the same for making cash deposits into the bank account, then, the
credit of the same into the books of accounts is not valid. Therefore the

same has to be treated as unexplained investments u/s B89/69A and
brought to tax.

(vii) The assessee's case does not come under the exempted Category as
notified by the RBI and therefore, the assessee is not allowed to receive

the old SBN notes for doing the monelary transactions and enter the same
into his books of account. In view of the discussions as above the
monetary transactions done by the assessee in the SBN notes after 09-11-
2016 are not valid and therefore, the same is to be treated as unexplained
investments.

7.3. Since, the transactions in demonetized currency in the case of assessee for
the period 09-11-2016 to 30-12-2016 are not valid. the same cannot be considered
as sales and no comparison with previous year figures arises. As the sales are in
itself not valid, the order of Hon'ble ITAT. Delhi is not applicable in this case.

7.4.  As enumerated in the decision of the Hon'ble Supreme Court in the case of
Roshan Di Hatti Vs CIT (1977) 107 ITR 938 (SC), Kale Khan Mohammed Hanif Vs
CIT (1963) 50 ITR 1 (SC), it has been held in various judicial pronouncement that
where the nature and source of any receiplinvestment whether it be a money of
other property, cannot be satisfactorily explained by the assessee. it is open for the
revenue to hold that it is the income of the assessee and no further burden lies on the
revenue to show that the income is from any panlicular source. In the case of the
assessee. the assessee could not explain the sources for the cash deposits of Rs.
80,061,400 made in demonetized currency during the perod 10-11-2016 to 30-12-
2016.
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7.5, In view of the above discussed, the sources for the cash deposits of Rs.
80.01,400 made in demonetized Currency during the period 10-11-2016 to 30-12-
2016 could not be explained by the assessee and the same are added u/s. 69 of

Incqme Tax Act, 1961. Penalty proceedings u/s. 271AAC(1) are initiated for the
addition being made u/s. 69 of Income Tax Act 1961

[Addition: Rs. 80,01,400]

12. Aggrieved with the order of Ld. CIT(A), the assessee filed appeal
before the Ld. CIT(A). The Ld. CIT(A) dismissed the appeal of the assessee

upholding the reason given by the Ld. AO.

13. Aggrieved with the order of Ld. CIT(A), the assessee is in appeal before
the Tribunal. The Ld. AR submitted before us that, the assessee had
collected the SBNs during demonetisation period which were properly
recorded by the assessee in their cash book. Further, the cash sales made
during the period were supported by proper sales bills and the assessee had
included the sales in its VAT return and paid the appropriate amount of
VAT. No discrepancy in its VAT return has been pointed out by the sales tax
department. The Ld. AO also did not find any discrepancy in the cash book,
sales invoices or the books of account of the assessee. The Ld. AR further
submitted that, the Ld. AO merely relied on the facts that receipt of SBNs
was prohibited after 08.11.2016, but did not dispute the genuineness of the
sales transactions recorded by the assessee. It was further submitted that,

even if acceptance of old currency note was restricted by RBI Circular,
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Income Tax treatment should be based on actual receipt and not on the
legality of the transaction. In support of their argument, the Ld. AR invited
our attention to para no.11 of the order of the co-ordinate bench of the
Tribunal in the case of ITO Vs. Surabii Gold in ITA no.372/Chny/2023 for
AY. 2017-18 dated 05.04.2024 and submitted that, in the said case, the
Tribunal has held that merely for the reason that there is a violation of
certain notification / G.0. issued by the Government in transacting with
SBNs, the genuine explanation offered by the assessee towards source of
cash deposit cannot be denied unless the Ld. AO makes a case that the
assessee has deposited cash into bank in SBNs out of unexplained source.
Finally, the Ld. AR submitted before the bench to delete the addition made

by the Ld. AO.

14. Per contra, the Ld. DR relied heavily on the orders of revenue
authority and submitted that, after 08.11.2016, the acceptance of SBNs was
prohibited by the government. Therefore, the explanation offered by the
assessee regarding cash sales in SBNs was not acceptable. Consequently, the
cash deposited in excess of cash balance as on 08.11.2016 should be treated
as unexplained income u/s.69 of the Act. Finally, the Ld. DR submitted that,
there is no infirmity in the order passed by the revenue authority and
prayed before the bench to dismiss the contention of the assessee on this

issue.



ITA No.652/Hyd/2023 | 19

15. We have heard the rival contentions and also gone through the
record in the light of the submissions made by either side. In the present
case before us, the assessee has made cash sales during the demonetization
period in SBNs and deposited the same in its bank account. The Ld. AO has
added the cash deposit of Rs.80,01,400/- u/s. 69 of the Act treating the cash
deposit as unexplained on the ground that acceptance of SBNs post
08.11.2016 was prohibited by the government. We found that under similar
circumstances, the co-ordinate bench of Tribunal in the case of ITO Vs.

Surabii Gold (supra) at para no.11 of its order has held as under :

“ 11. Having said so, let us come back whether is there any prohibition in
accepting demonetized currency notes of Rs. 500 and Rs. 1000 after
08.11.2016 and up to 31.12.2016. The Assessing Officer is mainly on the issue
of notification issued by the RBI to deal with the specified bank notes and
argued that the assessee is not one of the eligible person to accept or to deal
with specified bank notes and thus, even if assessee furnish necessary
evidence, the assessee cannot accept specified bank notes after
demonetization and the explanation offered by the assessee cannot be
accepted. No doubt specified bank notes of Rs. 500 & Rs. 1000 has been
withdrawn from circulation from 09th November, 2016 onwards. The
Government of India and RBI has issued various notifications and SOP to deal
with specified bank notes. Further, the RBI allowed certain category of
persons to accept and to deal with specified bank notes up to 31st December,
2016. Further, the specified bank notes (cessation of liability) Act, 2017, also
stated that from the appointed date no person can receive or accept and
transact specified bank notes, and appointed date has been stated as 31st
December, 2016. Therefore, there is no clarity on how to deal with
demonetized currency from the date of demonetization and up to 31st
December, 2016. Therefore, under those circumstances, some persons
continued to accept and transact the specified bank notes and deposited into
bank accounts. Therefore, merely for the reason that there is a violation of
certain notifications/GO issued by the Government in transacting with
specified bank notes, the genuine explanation offered by the assessee towards
source for cash deposit cannot be rejected, unless the Assessing Officer makes



ITA No.652/Hyd/2023 | 20

out a case that the assessee has deposited unaccounted cash into bank
account in specified bank notes.”

15.1 On perusal of above, we found that the Tribunal has held that
merely for the reason that there is a violation of certain notification/G.0.
issued by the government in transacting with SBNs, the genuine
explanation offered by the assessee towards source of cash deposit cannot
be rejected, unless the Ld. AO made out the case that the assessee has
deposited unaccounted cash into bank account in SBNs. We also found
from the order of Ld. AO that, the source of deposit of cash has been
explained by the assessee from cash sales and has been recorded in the
books of account of the assessee. Neither the books of account has been
rejected by the Ld. AO nor any deficiency in the books of account has been
pointed out by the Ld. AO. Further, no deficiency with regard to sales
invoices produced by the assessee in support of cash sales has been found
by the Ld. AO. The Ld. AO also did not point out any abnormal variation in
the turnover of the assessee and pattern of cash deposit by the assessee in
its bank account during demonetization period as compared to other
periods during the year as well as other years. There is no dispute about
the facts that no discrepancy qua source of cash deposit except receipt of
cash in SBNs has been pointed out before us. Therefore, relying on the
decision of the co-ordinate bench of Tribunal in the case of ITO Vs. Surabii

Gold (supra), we hold that, the mere fact that accepting SBNs post



ITA No.652/Hyd/2023 | 21

08.11.2016 might have violated RBI guidelines, cannot ipso facto lead to
addition u/s.69 of the Act. Therefore, under the present facts and
circumstances of the case, we are of the opinion that there was no
justification on the part of Ld. AO in denying the explanation given by the
assessee and make addition u/s.69 of the Act. Accordingly, the addition of

Rs.80,01,400/- made by the Ld. AO is hereby directed to be deleted.

16. Inthe result, the appeal of the assessee is allowed.

Order pronounced in the open Court on 19th May, 2025.
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