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ORDER / 3131

Per Pradip Kumar Choubey, JM:

This is the appeal preferred by the assessee against the order of Commissioner
of Income Tax (Appeals)- 21, Kolkata (hereinafter referred to as the Ld. CIT(A)] dated
21.11.2024 for AY 2019-20.
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2. Brief facts of the case of the assessee is that the assessee being a company filed
its return of income declaring total income of Rs. 38,03,23,967/- under normal provision
and Rs. 37,69,97,815/- under book profit u/s 115JB of the Act Subsequently the assessee
has filed a revised return u/s 139(5) on 26.11.2020 declaring total income of Rs.
38,03,23,967/- under normal provision and Rs. 37,69,97,815/- under book profit u/s
115JB of the Act. Consequence to search and seizure operation, notice u/s 153A of the
Act was issued on 28.06.2021. The assessee company has filed a return in response to
the said notice on 13.09.2021 declaring total income of Rs. 38,03,23,967/- under normal
provision and Rs. 37,69,97,815/- under book profitu/s 115JB of the Act. The assessment
has been completed u/s 153A dated 27.09.2021 determining total income of Rs.
38,03,23,970/- (as per ITR) as per normal provision and Rs. 37,69,97,815/- (as per ITR)
under book profitu/s 115JB of the Act. However, in the computation sheet attached with
the order dated 27.09. 2021, tax has been calculated @ 30% instead of 25% plus
surcharge and cess as specified of the Act. The assessee has filed rectification petition
u/s 154 dated 25.10.2021 and 13.06.2023 stating that the rate of tax for the assessment
year 2019-20 for a domestic company is taxable at 30%, however, the tax rate would be
25% if turnover or gross receipt of the company does not exceed Rs. 250 crores in the
previous year 2016-17. The turnover for the FY 2016-17 was Rs. 2,26,49,07,739/-. This
fact can be verified from the audited accounts of FY 2016-17. However, the Ld. AO
have wrongly charged rate of tax @ 30% in place of 25%. The Ld. AO rejected the
rectification petition vide communication letter dated 20.09.2023 DIN No.
ITBA/COM/F/17/2023-24/1056340521(1) on the ground that the gross total turnover of
the company for FY 2016-17 was Rs. 254,74,76,678/-.

3. Aggrieved by the said order, the assessee preferred an appeal before the Ld.
CIT(A) wherein the appeal of the assessee has been dismissed by observing that the
excise duty ought to have been excluded in calculation of turnover in pursuance to the

provision of Section 145A of the Act.

Being aggrieved and dissatisfied the assessee preferred an appeal before us.
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4. The Ld. A.R appeared on behalf of the assessee challenges the very impugned
order thereby submitting that the Ld. CIT(A) has erred in confirming the order passed
by the AO wherein it has been held that turnover of the assessee for AY 2017-18 is at
Rs. 254.74 crores in place of 226.43 crores (net of excise duty amounting to Rs. 24.32
crores). The Ld. Counsel submits that the turnover for AY 2017-18 was below of Rs.
250 crores therefore applicable rate of tax for AY 2019-20 should be 25% in place of
30% as assessed by the AO confirmed by the Ld. CIT(A). The Ld. Counsel submits that
the Ld. CIT(A) erred in confirming the order of AO by rejecting the rectification petition
dated 13.06.2023 on the wrong observation. The Ld. Counsel cited following decisions:

1) Copy of order passed by Hon’ble ITAT, Bangalore in case of M/s Kluber Lubrication
India (P) Itd. vs. DCIT (ITA No. 765/Bang/2023) dated 26.07.2024.

i1) Copy of order passed by Hon’ble High Court of Karnataka in case of CIT vs. Kurlon
Ltd. (2011) 15 taxmann.com 116 dated 20.07.2011.

i11) Copy of order passed by Hon’ble Supreme Court of India in case of CIT vs. Laxmi
Machine Works (2007) 160 taxmann 404 (SC) dated 25.04.20227.

iv) Copy of order passed by Hon’ble High Court of Madras in case of CIT vs. Wheels
India Ltd. (2005) 146 Taxman 442 dated 21.09.2024.

v) Copy of order passed by Hon’ble ITAT, Kolkata in case of ACIT vs. Cathay pacific
Airways Itd. (ITA No. 2468/Ko1/2018) dated 06.09.2022.

The Ld. A.R submits that the Hon’ble Apex Court has clearly held that the sales

tax and excise duty cannot be a form part of total turnover of the assessee.
5. Contrary to that the Ld. D.R supports the impugned order.

6. Upon hearing the submission of the counsel of the respective parties, we have
perused the order of AO as well as Ld. CIT(A) and find that in the instant case, the
assessee company has its total turnover for the FY 2016-17 was at Rs. 2,26,49,07,739/-
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. The said turnover has clearly been reflected in the profit and loss account which is as

follows:

7.
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The Ld. CIT(A) has in its order held that the excise duty ought to have been

excluded in calculation of turnover. The turn over exceeds more than 250 crores when

excise duty has been excluded. We have gone through the order passed by the Hon’ble

Apex Court as cited by the assessee and find that the Hon’ble Apex Court in a decision
of CIT vs. Laxmi Machine Works (supra) has held thus:

8.

“Section 8OHHC of the Income Tax Act, 1961- Deductions-Exporters- Assessment Year 1993-
94- Whether for purpose of computing allowable deduction under Section SOHHC, items of
sales and excise duty can form part of total turnover of assessee — Held, no

Words & Phrases — Total turnover as occurring in section SOHHC of the Income Tax Act, 1961.

Interpretation of statutes : Schematic Interpretation, purposeful interpretation.”

We have also gone through the order passed by Hon’ble Karnataka High Court

and find that the Hon’ble High Court has held thus:

9.

“II. Section SOHHC of the Income Tax Act, 1961 — Deductions — Exporters- Assessment year
1996-97- Whether since excise duty and sales tax are indirect taxes, they do not involve any
turnover and, therefore, they cannot form part of turnover, such taxes are to be excluded from
total turnover under Section SOHHC — Held yes.”

We have also gone through the order passed by Hon’ble Madras High Court in

CIT vs. Wheels India Ltd. (supra) wherein the Hon’ble High court has held thus:
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“Section SOHHC of the Income Tax Act, 1961- Deductions- Exporters — Assessment Years 1990-
91 and 1992-93 — Whether sales tax and excise duty could be included in total turnover while
computing deduction under section SOHHC- Held yes.”

10.  Keeping in view, the above cited decision and going over the present case, we
find that the present case is squarely covered by the decision of Hon’ble Apex Court
as in the instant case also after including the amount of excise duty the turnover of the
company exceeds of Rs. 250 crores. When the excise duty has been reduced the turnover
the case below of 250 crores. Hence we find substance in the argument of the Ld.
Counsel of the assessee. Accordingly, the appeal of the assessee has been allowed. The
calculation made by the assessee are found to be substantially correct, order passed by
the AO confirmed by the Ld. CIT(A) in which the AO has rejected the rectification

petition are hereby set aside.
In the result, the appeal filed by the assessee is allowed.

Order is pronounced in the open court on 22" May, 2025

Sd/- Sd/-
(Rajesh Kumar/ITeier $AR) (Pradip Kumar Choubey /919 FHAR dld)
Accountant Member/oT@T TETT Judicial Member/=a1&ie &g

Dated: 22" May, 2025

SM, Sr. PS
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Copy of the order forwarded to:
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