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आदेश/ORDER 

Per Manjunatha, G. A.M 
 
 This appeal filed by the assessee is directed against 

the final assessment order passed by the Assessing Officer u/s 

143(3) r.w.s. 144C(13) r.w.s. 144B of the I.T. Act, 1961 

dated,18/07/2024, in pursuant to the directions issued by the 

DRP-1 Bengaluru, dated 26/02/2024 u/s 144C(5) of the I.T. Act, 

1961 and relating to A.Y.2020-21. 
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2. The assessee has raised the following grounds of 

appeal: 
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3. The appellant, M/s. Delicatessen Engineering Services 

(P) Ltd is engaged in the business of construction and site 

preparation, has filed its return of income for the A.Y 2020-21 on 

05/02/2021 declaring current year loss of Rs.4,32,29,914/-. The 

company brought Global Engineering Services (GES) Division of 

MW High Tech Project India (P) Ltd through business transfer 

agreement. The appellant has reported international transaction 

in respect of sale engineering design services to its AEs. The ALP 

of the international transaction in EDS segment provided to its 

AEs has been determined by applying the TNNM method as the 

most appropriate method in the facts and circumstances of the 

case. The operating cost to the operating profit has been taken to 

be the profit level indicator (PLI) in TNNM analysis. The appellant 

has selected 8 comparable companies for engineering design 

services on the basis of search conducted in the public data basis.  

 

4. During the course of assessement proceedings, a 

reference u/s 92CA of the I.T. Act, 1961 has been made to the 

TPO to determine the ALP of international transactions with its 

AEs. During the course of TP proceedings, the TPO examined the 

taxpayers TP study and relevant search criteria adopted for 

selection of comparables. The TPO after analyzing the functions 

performed by the assessee and relevant search criteria considered 

for selection of comparables has observed that the assessee had 

considered certain inappropriate filters which are not relevant to 

identify the companies for the purpose of TP analysis. Further, 

the TPO had also analyzed the functions carried out by the 
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appellant in EDS segment and after considering the rule 10TA(g) 

of the IT Rules, 1962 which defines the Knowledge Process 

Outsource (KPO) services after considering the relevant definition 

of KPO observed that the functions performed by the assessee to 

its AE in EDS segment falls under engineering and design services 

and therefore, re-characterized the appellant as a KPO Service 

Provider. The TPO had also examined the TP study in light of 

certain additional filters including the filters that has KPO/EDS 

income more than 75% of its operating revenue, companies whose 

net sales were less than Rs.1 crore and companies having more 

than 25% related party transactions were excluded. The TPO had 

also adopted various other filters and conducted a fresh TP study 

to identify 5 companies which were found to be functionally 

comparable to the transactions under examination and the same 

have been accepted in the list of final comparables. The final set 

of comparables along with year-wise OP/OC are as follows: 
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5. Further, the TPO has computed the Arithmetic Means 

of 5 comparables at 26.62% and then proposed the TP adjustment 

of Rs.11,01,15,941/- in respect of price received by the appellant 

from its AE for rendering engineering design services and issued a 

show-cause notice and called upon the assessee to file its 

objections, if any, for proposed adjustment. In response, the 

assessee has filed its objection for recharacterization of appellant 

company into KPO services provider and also rejection of TP study 

conducted by the assessee. The assessee had also raised objection 

for selection of 5 comparables by the TPO by raising various 

objections including difference between the FAR analysis and the 
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filters adopted by the TPO for selection of comparables. The TPO 

after considering the relevant objections filed by the assessee and 

also taken note of relevant provision of Rule 10TA of the I.T Rules 

1962 which defines the KPO Services held that the services 

rendered by the appellant to its AEs in EDS segment falls under 

the KPO services and therefore, examined the objections filed by 

the assessee on each comparables including Mahindra Consulting 

Engineering Ltd, L&T Technology Services Ltd and Genesys 

International Corporation Ltd in the final set of comparables and 

has arrived at the arithmetic mean of OC/OP at 20.91%. Further, 

the TPO had also considered exceptional items being consultancy 

charges paid to M/s. Cyient Ltd by the erstwhile company MW 

High Tech Project India (P) Ltd amounting to Rs.5,68,86,667/- as 

part of operating cost to arrive at a total cost of Rs.49,56,96,297/- 

as against the total operating cost reported by the appellant at 

Rs.43,88,09,630/-. Further, the TPO after considering the 

operating cost of Rs.49,56,96,297/- has made a markup of 

20.91% to arrive at ALP to be received by the assessee  from its 

AEs for rendering services of Rs.59,93,46,393/-. Since the 

appellant has received revenue of Rs,.44,55,04,830/- from its AEs 

for rendering EDS services, the TPO had made a total adjustment 

of Rs.15,38,41,580/- to the international transaction of the 

assessee with its AEs. 

 

6. The Assessing Officer, in pursuant to the order of the 

TPO passed u/s 92CA(3) of the Act, dated 30/07/2023 has 

passed draft assessment order u/s 144C(1) of the Act on 
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13/09/2023 and determined the total income of the assessee at 

Rs.11,06,11,670/- by making TP adjustment proposed by the TPO 

in respect of international transactions with its AEs.  

 

7. The assessee has filed its objections against the draft 

assessment order passed by the Assessing Officer u/s 144C(1) of 

the Act dated 13/09/2023 before the DRP-1 Bengaluru and 

raised 11 grounds of objections and challenged the 

recharacterization of the services rendered by the appellant to its 

AEs as KPO services, rejection of the TP study conducted by the 

assessee including rejection of comparables, selection of fresh 

comparables and also re-computation of PLI by including 

consultancy charges paid to Cyient Ltd by the erstwhile company. 

The assessee had also challenged the rejection of capacity 

utilization adjustment sought by the assessee in light of under-

utilization of capacity for the year under consideration.  

 

8. The learned DRP after considering the relevant 

objections filed by the assessee and also taken note of various 

reasons given by the Assessing Officer to propose the TP 

adjustment has allowed the partial relief to the assessee, where 

the learned DRP has directed the TPO to include Prothious Engg. 

Services Ltd in the list of final set of comparables, provided on the 

basis of quantitative filters as adopted by the TPO and is part of 

the comparables. However, the DRP rejected all other objections 

taken by the assessee including exclusion of 3 comparables viz., 
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Mahindra Consulting Engineering Ltd, L&T Technology Services 

Ltd and Genesys International Corporation Ltd on the ground that 

all the 3 companies are functionally comparable to the assessee 

company and are engaged in providing KPO services. The learned 

DRP further held that merely because of the high turnover, a 

company cannot be excluded when it passes all filters applied by 

the TPO for selection of comparables and further the broader 

functions performed by the companies are similar to the assessee 

company. The DRP had also rejected the ground raised by the 

appellant challenging recomputation of operating cost by 

including consultancy charges paid to Cyient Ltd on the ground 

that the said expenditure is part of the operating cost of the 

appellant company because such expenditure has been paid in 

pursuant to the agreement with Cyient Ltd by the erstwhile 

company and the same has been transferred to the appellant 

company by virtue of business transfer agreement. Therefore, 

observed that there is no merit in the argument of the assessee 

that it is one time and exceptional in nature and cannot be 

considered as operating cost. The learned DRP had also rejected 

the ground taken by the assessee  challenging the reasons given 

by the TPO for not considering the amortization of goodwill and 

management fee and termination fee as part of operating cost on 

the ground that the amortization of goodwill is part of the 

operating cost of the assessee and also management fee & 

termination fee is part of the cost of the assessee as is evident 

from the treatment given by the assessee in its books of account. 

Therefore, rejected the grounds of objections filed by the assessee. 
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The DRP had also rejected capacity utilization adjustment sought 

by the assessee on the ground that a comparability adjustment 

must be carried on the profit margins of the comparables where a 

merit based method is used to determine the ALP. The capacity 

related details were required to be disclosed by manufacturing 

companies under erstwhile schedule of companies account, 

however, as per the new disclosure requirement, these details are 

not mandatory under Schedule-3. Hence it may be difficult to 

adjust for any capacity utilization between the assessee and 

comparable companies due to lack of sufficient data. Therefore, 

rejected the grounds taken by the assessee. 

 

9. In pursuant to the directions issued by the DRP u/s 

144C(5) of the I.T. Act, 1961,  dated 20/06/2024, the Assessing 

Officer has passed the final assessment order u/s 143(3) r.w.s. 

144C(13) of the Act on 18/07/2024 and determine the total 

income of the assessee at Rs.8,62,72,978/- by making 

adjustment of Rs.12,95,02,892/- to the international transactions 

of the assessee with its AEs for providing engineering design 

services. Aggrieved by the final assessment order passed by the 

Assessing Officer, the assessee is now in appeal before the 

Tribunal. 

 

10. Ground Nos.1 & 2 of the assessee’s appeal are general 

in nature and thus, not adjudicated. 

 



  ITA No 835 of 2024 Delicatessein Engg. Services (P) Ltd  

Page 11 of 32 
 

11. Ground No.3 of assessee’s appeal related to 

recharacterization of the services rendered by the assessee as 

knowledge process outsource or KPO services. The learned 

Counsel for the assessee submitted that the learned TPO has 

wrongly characterized the services rendered by the assessee as 

KPO only on the basis of definition of KPO services in terms of 

Rule 10TA of the I.T. Rules 1962 which contains engineering and 

design services.  However, the fact remains that there is a 

difference between the engineering services and engineering and 

design services. The learned Counsel for the assessee referring to 

the FAR analysis of the assessee company submitted that the 

significant function performed by the appellant and MW Group 

entities is design which includes the process of generating ideas 

for an optimum solution to the design requirement. MW group 

entities are EPC contractors wherein they provide solution to their 

customers. As part of complete process of required facility to its 

customers, the appellant understands the requirement and 

provides the broad parameters to the appellant company which 

design supporting services are provided. Therefore, considering 

the simple design services provided by the assessee on the basis 

of concepts supplied by the AEs cannot be considered as 

engineering design services as defined under KPO services in 

terms of section 10TA(g) of IT Rules, 1962. The learned Counsel 

for the assessee further referring to various evidences submitted 

that the appellant is providing services with the help of low skilled 

employees which includes Diploma Holders and ITI Trainees. 

Therefore, classifying the services rendered by low qualified 
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employees as KPO services which is generally provided by high 

skilled technical graduates is not correct. The TPO without 

understanding the relevant evidences simply recharacterized the 

appellant services as KPO only on the basis of definition of KPO 

services as per Rule 10TA(g)(iii) of the Act. Therefore, he submitted 

that recharacterization of services rendered by the TPO should not 

be upheld. 

 

12. The learned CIT (DR), on the other hand, supporting 

the orders of the DRP & TPO submitted that the assessee is 

engaged in the business of providing engineering design services 

to its AEs on the basis of broader concept supplied by the AE. The 

AE only provides concept but the assessee fully develops the 

design according to the requirement of the clients and the said 

services definitely falls under the engineering design services as 

defined under the definition of KPO in terms of Rule 10TA(g)(iii) of 

the I.T. Rules, 1962. Therefore, there is no merit in the grounds 

taken by the assessee challenging the recharacterization of the 

services and thus,  the order of the DRP should be upheld. 

 

13. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. There is no dispute with regard to the services 

rendered by the appellant to its AEs. The appellant is providing 

engineering design services to its AEs on the basis of concept 

provided by the AE as per requirement of the customers. The 
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services include in-depth  understanding of the clients business 

process, existing systems etc. However, on careful examination of 

various design services provided by the assessee which includes 

3D modelling and 2D Drawings from 3D modelling, clean room 

technical specification, 3D visualization (for Architecture), 3D 

Modelling and 2D Drawings from 3D Modelling of process plant 

equipment (pipes, ducts, cable tray, pipe racks etc.,) Staad 

analysis, connections design for (civil/structural) etc. For 

rendering the above services, the appellant company has 

employed various categories of technical staff including Diploma 

Holders, Engineering Graduates, PG Graduates and from the 

above, it is undisputedly clear that the services rendered by the 

appellant to its AEs in EDS segment is not a simple design 

services in the category of BPO services but it is a highly technical 

work in the category of Knowledge Process Outsourcing (KPO) and 

therefore, in our considered view, there is no error in the reasons 

given by the TPO to recharacterize the services of the appellant 

company as KPO services and thus, we reject the ground taken by 

the assessee. 

 

14. Ground No.4 relates to the exclusion of 6 comparable 

companies by the TPO/Assessing Officer. The learned Counsel for 

the assessee at the time of hearing submitted that the assessee 

does not wish to press the ground challenging the exclusion of 

companies. Therefore, Ground No.4 of the assessee has been 

dismissed as not pressed. 
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15. The next issue that comes for our consideration from 

Ground No.5 of assessee’s appeal is exclusion of Mahindra 

Consulting Engineers Ltd. The learned Counsel for the assessee 

submitted that the above company is not comparable to the 

appellant company because it has been in the business for almost 

27 years and further, it fails RPT filter. The learned Counsel for 

the assessee further submitted that it is also functionally different 

from the assessee company which is evident from the annual 

report of above company where if we go through the services 

rendered by above company, it is into multidisciplinary 

engineering consultancy services, project advisory services and 

infrastructure consulting. The clients base include Central & 

State Governments and Public Sector Undertakings etc., Since the 

company is into multidisciplinary engineering consulting services 

and also fails RPT filters, the same cannot be included in the final 

set of comparables. Although, the assessee has raised objection in 

the light of the above facts, the TPO and DRP has rejected the 

objections filed by the assessee and included the above company 

in the final set of comparables. In this regard, the assessee has 

relied upon the decision of the ITAT Bangalore Benches in the 

case of JCIT vs. Toyota Kirloskar Motors (P) Ltd in ITA No.2016/ 

Bang/2018 and the decision of the Hon'ble Karnataka High Court 

in the case of Pr. CIT vs. Yodlee Infotech (P) Ltd in ITA 

No.685/2017 dated 28/06/2018. 

 

16. The learned CIT (DR) on the other hand supporting the 

orders of the DRP submitted that Mahindra Consulting Engineers 
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Ltd  under engineering design services, derives 100% revenue 

from the said segment. Further, the assessee has computed the 

related party transaction at 33.6% by aggregating income and 

expenses whereas the TPO and the DRP has computed related 

party transactions separately and as per the said findings the 

related party transaction is less than 25% of the total revenue and 

total expenses and thus, it passes the RPT filter applied by the 

TPO. Further, the year of spending in the business does not 

matter when it comes to PLI and what is required to be seen is the 

broader functions performed by the company. Since the company 

is similar to the appellant company when it comes to functioning, 

the TPO/DRP has rightly included the above company and 

therefore, their orders should be upheld. 

 

17. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. There is no dispute with regard to the services 

rendered by the appellant to its AEs which includes 3D design 

execution, 2D equipment laid out and isometry from 3D Model 

Platform which are almost similar to the engineering consultancy 

services provided by the Mahindra Consulting Engineers Ltd 

which is evident from general information provided by the 

company in their annual report. Further, although Mahindra 

Consulting Engineers Ltd provides services to different classes of 

clients but going by the nature of services rendered by the above 

companies, it is predominantly in the field of engineering design 

services. Further, there is no difference between the engineering 



  ITA No 835 of 2024 Delicatessein Engg. Services (P) Ltd  

Page 16 of 32 
 

design services and engineering and design services as canvassed 

by the learned Counsel for the assessee in light of the definition of 

engineering services and design services as per various 

dictionaries. Further, going by the description of services by the 

assessee in their TP study, it is undisputedly clear that the 

assessee on the basis of broad concept provided by the AE, design 

drawings in the field of EPC contractor to M+W group of 

companies and therefore, from the above, in our considered view, 

it is very clear that the services rendered by the assessee to the 

AE are comparable to services rendered by Mahindra Consulting 

Engineers Ltd. Further, although the appellant contended that it 

fails the RPT filter, but in our considered view, the method of 

computation of related party transaction by the assessee is 

contrary, because related party transactions should be computed 

to revenue or expenses separately but there is no question of 

aggregating both the transactions and computing the percentage. 

Since related party transaction of the appellant company with 

related party is less than 25% in respect of income and 

expenditure separately, in our considered view, it passes the RPT 

filter applied by the TPO. Further, the standing in the business of 

number of years does not matter for the margin earned by the 

company, but all depends upon the nature of services rendered by 

the company. Therefore, the argument of the learned Counsel for 

the assessee that Mahindra Consulting Engineers Ltd is in the 

business of almost 37 years and cannot be compared with the 

appellant company being in the first year operation does not hold 
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water. Thus, we reject the argument of the assessee and upholds 

the inclusion of Mahindra Consulting Engineers Ltd. 

 

18. Ground No.6 relates to the selection of M/s Genesys 

International Corporation Ltd as a comparable company. The 

learned Counsel for the assessee objected the above company on 

the ground of long standing in the business of more than 37 years 

and non-availability of segmental information. The learned 

Counsel for the assessee submitted that Genesys International 

Corporation Ltd is engaged in providing Geographical Information 

Services comprising of photogrammetry, remote sensing, car 

topography, data conversion, state of the art terrestrial and 3D 

geo-content including location and other computer related 

services, whereas the assessee is into simple activities of 

engineering design services of EPC contractors. Therefore, the 

same cannot be compared with the assessee company. Further, 

the above company is into software company and products which 

is not similar to KPO. There is no segmental information. It owns   

intangible assets, hence the same cannot be considered as 

comparable companies. In this regard, he relied upon the decision 

of the ITAT in the case of MACOM Technology Solutions (India) 

Ltd vs. DCIT in ITA No.281/PUN/2016. 

 

19. The learned CIT (DR) on the other hand supporting the 

orders of the DRP submitted that the KPO services include 

geographical information services. Further, long standing in the 
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business does not any way matter with the margin earned by any 

company. Further, intangible assets owned by the above company 

cannot be linked with operating margins. Since the above 

company falls under the services of KPO, therefore, the TPO and 

DRP has rightly included and their orders should be upheld. 

 

20. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. The TPO/DRP included M/s Genesys 

International Corporation Ltd as a comparable company only on 

the basis of definition of Knowledge Process Outsource Services as 

per Rule 10TA(g) of the I.T. Rules, 1962 which includes 

geographical information system and various other 6 segment of 

services. Admittedly, the assessee is into engineering and design 

services which is unique and different from geographical 

information system services. Further, going by the services 

rendered by the assessee to its AEs in EDS segment, it provides 

services to EPC contractor. On the other hand, if we go through 

the services provided by M/s Genesys International Corporation 

Ltd as a comparable company, it predominantly into the services 

of geographical information system services comprising of 

photogrammetry, remote sensing, car topography, data 

conversion, state of the art terrestrial and 3D geo-content 

including location and other computer related services, whereas 

the assessee is into simple activities of engineering design services 

of EPC contractors and cannot be compared to each other. The 

TPO/DRP without considering the relevant facts simply included 
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the above company in the list of final set of comparables. Thus, 

we direct the TPO/Assessing Officer to exclude M/s Genesys 

International Corporation Ltd as a comparable company, from the 

list of final set of comparables. 

 

21. The next issue that came up for our consideration 

from Ground No.7 is selection of L&T Technologies Services Ltd as 

a comparable company. The learned Counsel for the assessee 

submitted that L&T Technologies Services Ltd is a huge 

conglomerate having turnover of more than115 times from that of 

the assessee company. It has its own brand value. Further, the 

company is not functionally comparable to assessee company 

because it renders services in various segments including 

engineering and research development and uses A.I. It has huge 

brand value and carry intangible assets. Therefore, the above 

company cannot be compared with the assessee company. 

 

22. The learned CIT (DR) on the other hand supporting the 

orders of the DRP submitted that the turnover filter is not a 

criteria of exclusion of any company in case of FAR analysis of the 

company  is similar to the appellant company. Further, going by 

the annual report, the services rendered by L&T Technologies 

Services Ltd is similar to the assessee company. The DRP after 

considering the relevant facts has rightly included the above 

company and therefore, the orders of the TPO/DRP should be 

upheld. 
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23. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. There is no dispute with regard to the fact that 

the appellant company turnover for the year under consideration 

is less than Rs.50crores, whereas the turnover of the L&T 

Technologies Services Ltd is more than Rs.6000 crores which is 

more than 115 times of the assessee company. It is a well 

established principle of law that, the turnover filter is one of the 

criteria for exclusion of any company from the list of comparables. 

The various Courts and Tribunals have consistently held that the 

lower and upper limit of 10 times of the turnover filter should be 

applied to any company, for the purpose of computing FAR 

analysis. If we apply 10 times lower or upper turnover limit, then 

L&T Technologies Services Ltd does not pass the turnover filter. 

Therefore, selection of this company i.e L&T Technologies Services 

Ltd is incorrect. Further, on going through the broader services 

rendered by the assessee company and L&T Technologies Services 

Ltd, there is huge difference between the services rendered by 

both the company. L&T Technologies Services Ltd is into research 

and development services in the field of engineering consultancy 

services and provides services to manufacturing technology and 

process engineering company to help them develop projects, 

processes and infrastructure required to deliver project and 

services to their end customers. Therefore, in our considered view, 

L&T Technologies Services Ltd is not a comparable company to 

the appellant company which is providing engineering design 
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services to its AEs for EPC Contractor. Therefore, on this count 

also, L&T Technologies Services Ltd cannot be included in the list 

of final set of comparables. Therefore, we direct the 

TPO/Assessing Officer to exclude L&T Technologies Services Ltd 

from the list of final set of comparables. 

 

24. The next issue that came up for our consideration 

from Ground No.8 is regarding inclusion of exceptional item being 

consultancy charges paid to Cyient Ltd for Rs.5,68,86,667/- as 

part of operating cost. The appellant has acquired global 

engineering design services division of M+W  Hightech Services (P) 

Ltd vide business transfer agreement dated 01/06/2019. Before 

acquisition of the global engineering design services by the 

assessee, MW Hightech Projects (P) Ltd entered into a service 

agreement with Cyient Ltd on 9/12/2016 for a period of 3 years 

from 1/2/2017 for rendering engineering design services. In the 

BTA agreement, it is mentioned that Cyient Ltd shall receive the 

consultancy charges for the purpose of establishing the global 

engineering design centre in Hyderabad. Since the agreement 

period lasted for the financial year under consideration and the 

appellant has taken over global engineering services division in a 

slump sale w.e.f. 1/6/2019, the appellant has allocated the 

consultancy charges payable to Cyient Ltd pre business transfer 

agreement period and post business transfer agreement period 

and accordingly debited an amount of Rs.1,62,53,333/- as 

professional and consultancy charges and the balance amount of 

Rs.5,68,86,667/- has been shown below the line as exceptional 
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item in the P&L Account. The TPO has considered exceptional 

item as part of operating cost to the assessee on the ground that 

the expenditure is definitely for the purpose of the business i.e. 

now in the possession of the assessee and further, the benefits of 

the agreement occurs for A.Y either be in the form of increased 

expertise of the staff of the assessee or completion of particular 

project and in both the cases, the benefit to the assessee only on 

account of its being a successor to M+W Hightech Projects (P) Ltd. 

The learned DRP upheld the reasons given by the TPO. 

 

25. The learned Counsel for the assessee submitted that 

the exceptional item being consultancy charges paid to Cyient Ltd 

did not pertain to the previous year relevant to A.Y 2020-21. The 

payment made to Cyient Ltd relates to the services rendered by 

M+W Hightech and the agreement was part of slump sale. It is 

always operating expenses of relevant previous year alone has to 

be considered under Rule 10TA(g) of the I.T. Act, 1961. The 

assessee did not debit sum of Rs.5,68,86,667/- to P&L A/.c and 

treated it as a below the line item. The learned Counsel for the 

assessee further submitted that on one side the Assessing Officer 

has not considered exceptional item as expenditure incurred for 

the purpose of business while computing income, whereas on the 

other side treated it as operating expenditure. If the expenditure  

considered operating in nature, then the same should be allowed 

as deduction while computing the income. Therefore, he 

submitted that the Assessing Officer/TPO erred in treating the 

exceptional item and the same should be deleted. 
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26. The learned CIT (DR) on the other hand supporting the 

orders of the DRP submitted that the agreement with Cyient Ltd is 

for a period of 3 years from 1/2/2017 and it lasts up to 

31/01/2020. Part of the agreement pertains to the financial year 

relevant to the A.Y 2020-21. Further, as per business transfer 

agreement, the appellant has taken over global engineering design 

division and necessary payment required to be made to Cyient Ltd 

is the responsibility of the assessee. The assessee has treated part 

of expenditure pertains to its business operations and the 

remaining part of expenditure not pertains to its operation only on 

the ground that the period pertains to the business transfer 

agreement. But the fact remains that since the payment is made 

for various services including drawing, designing etc., the benefit 

from the said services may accrue to the assessee in future and 

therefor, the TPO/DRP has rightly included the said expenditure 

as operating expenditure and their orders should be upheld. 

 

27. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. There is no dispute with regard to the fact that 

the agreement with Cyient Ltd  and the erstwhile company is for a 

period 3 years starting from 1/2/2017 and it lasted up to 

31/01/2020. In fact, the assessee itself has apportioned the 

expenditure into 2 parts i.e. prior to BTA agreement and post BTA 

agreement. The expenditure related to prior to BTA agreement has 
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been treated as exceptional item. The question now before us is 

whether the expenditure incurred by the assessee company 

towards consultancy charges paid to Cyient Ltd in pursuant to 

the agreement pertains to the period prior to BTA Agreement is 

operating in nature or exceptional item. Going by the agreement 

between the parties, Cyient Ltd provides various services 

including recruitment, operational management services, drawing, 

design etc., The services provided by the Cyient Ltd in the field of 

drawing, design and recruitment services will definitely help the 

assessee in furtherance of the business for the subsequent period. 

Further, the appellant itself has taken over the said agreement as 

part of business transfer agreement and also agreed to pay service 

charges on its own. It at all the claim of the assessee is correct, 

the payment made to Cyient Ltd is for 3 years and payment 

pertains to period prior to BTA agreement is not for the assessee, 

then there is no question of assessee being taken over the said 

agreement and making payments in total including payments 

pertains to earlier period. Since the assessee itself has taken over 

the agreement in a slump sale and further the entire amount of 

consultancy charges has been paid by the assessee, in our 

considered view, unless the assessee derived benefit from the 

agreement, it may not have taken over agreement and agreed to 

make payment to Cyient Ltd. Therefore, from the above, it is 

undisputedly clear that the benefits of agreement from Cyient Ltd 

is furthering the business of the assessee in subsequent years 

and for this purpose, the assessee agreed to make payment. 

Therefore, once the expenditure is related to the business 
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operations of the assessee, then it should be definitely part of the 

business expenditure do the assessee and partakes the nature of 

operating cost. The TPO/DRP has rightly considered exceptional 

item, being service charges paid to Cyient Ltd as operating in 

nature. Thus, we are inclined to uphold the findings of the 

TPO/DRP and reject the ground taken by the assessee. 

 

28. The next issue that came up for our consideration in 

Ground No.9 of assessee’s appeal is considering Amortization of 

Good Will amounting to Rs.1,42,69,565/- as part of operating 

cost. The learned Counsel for the assessee submitted that the 

appellant had acquired global engineering services division as a 

going concern from M+W Hightech Projects by way of BTA in 

financial year 2019-20. This acquisition resulted in a goodwill of 

Rs.8,56,17,387/- which had been recognized in the final 

statement and in this year, a sum of Rs.1,42,69,565/- has been 

amortized and debited to P&L Account. The assessee submitted 

before the DRP that  amortization of goodwill was an 

extraordinary item and was not pertaining to the regular 

operation of the assessee and the same has to be considered as 

non-operating in nature. The DRP without considering the 

relevant aspect held that the appellant cannot claim depreciation 

of goodwill arising out of amalgamation even though they 

challenged before the DRP whether it is operating or non-

operating. Since the amortization of goodwill, one time 

expenditure, the same should be excluded for the purpose of 

operating cost.  
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29. The learned CIT (DR) on the other hand supporting the 

orders of the DRP submitted that the assessee has not challenged 

the exclusion of amortization of goodwill from the operating cost 

before the TPO. The assessee has taken a ground for the first time 

before the DRP and argued that the amortization of goodwill is 

non-operating  nature and should be excluded from the operating 

cost. Therefore, the DRP has rightly rejected the contention of the 

assessee. Therefore, he submitted that the order of the DRP 

should be upheld. 

 

30. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. There is no dispute with regard to the fact that 

the assessee has treated amortization of goodwill as part of its 

operating cost in financial statements. In fact, the assessee has 

not raised any objection before the TPO for exclusion of 

amortization of goodwill from operating cost. However, the 

assessee has taken this ground for the first time before the DRP 

and argued that amortization of goodwill is not operating in 

nature. We find that the term operating expenditure means, the 

cost incurred in the previous year by the assessee in relation to 

the international transaction during the course of its normal 

operations, but it does not include extra ordinary items or loss on 

transfer of assets or investment other than assets on which the 

depreciation is included in the operating expenses. From the 
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definition of operating cost, it is undisputedly clear that the 

depreciation on any asset is part of operating cost because the 

assets are used in the course of business of the assessee. 

Whether goodwill is an asset and the same has been used in the 

business of the assessee to be eligible for depreciation and part of 

operating cost has to be seen in relevant facts of the case. In the 

present case, goodwill is not self-generated one to be considered it 

as asset employed in the business. Further, the goodwill arises 

out of acquisition of global engineering design from another 

company. The excess of liabilities over assets has been treated as 

goodwill. Since it is one time extra ordinary expenses arise on 

account of acquisition of global design services division from 

another company and a difference between the asset and 

liabilities of the transferor company, in our considered view, said 

asset being goodwill cannot be included as asset employed in the 

business of the assessee to be considered as operating in nature. 

Further, the learned DRP has itself given a finding that goodwill 

acquired on account of amalgamation or business transfer 

agreement is not eligible for depreciation. Once the assessee is not 

eligible for depreciation on goodwill, then the same cannot be 

considered as operating in nature for the purpose of computing 

margin. Therefore, we are of the considered view that the TPO is 

erred in including amortization of goodwill as part of operating 

cost. Thus, we direct the TPO to exclude amortization of goodwill 

from operating cost. 
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31. The next issue that came up for our consideration 

from Ground No.10 relates to considering management fee 

amounting to Rs.6,58,03,545/- and value fee amounting to 

Rs.1,62,53,333/- as part of operating cost.  

 

32. We have considered an identical issue in Ground No.8 

of assessee’s appeal with relation to exceptional item being 

consultation/management fees paid to Cyient Ltd. The assessee 

has considered the very same expenditure in Ground No.10 and 

seeks to exclude the amount as part of operating cost. Since we 

have already held that consultancy/management fees paid to 

Cyient Ltd is part of operating cost, in our considered view, 

Ground No.10 taken by the assessee challenging the exclusion of 

management fee amounting to Rs.6,58,03,545/- and value fee at 

Rs.1,62,53,333/- is devoid of any merit and thus, we reject the 

ground No.10 taken by the assessee.  

 

33. Ground No.11 relates to rejecting capacity utilization 

adjustment sought by the assessee amounting to 

Rs.2,11,93,445/-. The learned Counsel for the assessee referring 

to the business transfer agreement dated 1/65/2019 submitted 

that the previous year of the assessee comprises of 10 months 

and it is the first year of design services division, the assessee 

could not fully support its AEs with its design services. The 

capacity utilization of the appellant is 87.8% as against the 

comparables which utilized 100% in their capacity. Therefore, he 
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submitted that a suitable adjustment needs to be allowed for 

under-utilization of capacity. 

 

34. The learned CIT (DR) on the other hand supporting the 

orders of the DRP submitted that the appellant  seeks to allow 

capacity utilization without any documentary evidence in support 

of its claim. The DRP after considering the relevant facts has 

rightly rejected the claim of the assessee and therefore, the order 

of the DRP should be upheld. 

 

35. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. Admittedly, the assessee has not made any 

claim for under-utilization of capacity before the TPO. For the first 

time, the assessee has made a request for capacity utilization 

adjustment before the DRP on the ground that it is the first year 

of operation of the appellant and has only utilized 86.87% as 

against the comparables which utilized 100% of their capacity. We 

find that the assessee has taken over existing running business of 

global engineering design division from another company and 

therefore, the argument of the assessee that it is the first year of 

operation in respect of the said segment is devoid of any merit 

because it may be a 10 month period for the assessee, however, 

the said segment was fully functional in the previous period with 

another company and therefore, we cannot accept the argument 

of the assessee that it is the first year of operation for the segment 
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of business. Further, the assessee has claimed to have utilized 

86.87% capacity and for this purpose the assessee considers the 

total value hours and the hours utilized under consideration and 

claims that the total utilization for the year is only 86.87%. In our 

considered view, there is no basis for adopting the total available 

hours and further, the assessee has not submitted any details for 

the number of hours utilized for the under utilization and 

therefore, on this ground itself, capacity utilization computed by 

the assessee should be rejected. However, the case of the assessee 

is that it has utilized 86.87% whereas the comparables which 

utilized 100% of their capacity. In our considered view, once again 

the assessee is making a claim without there being any evidence. 

We do not know whether the comparables are operating with full 

capacity to say that they are operating with 100% capacity. In 

absence of any evidence, it cannot be said that the comparables 

are operating at 100% capacity. Since the appellant has failed to 

file any evidences to support its claim, in our considered view, 

there is no reason to deviate from the reasons given by the DRP to  

reject allow adjustment towards capacity utilization. Thus, we 

reject ground No.11 taken by the assessee. 

 

36. Ground No.12 relates to the filing of additional ground 

for inclusion of comparables which are functionally comparable to 

the assessee. The learned Counsel for the assessee submitted that 

owing to data base related problem, it could not list Code Ploy 

Engg. Ltd and E2G Engineering & Design Services (P) Ltd in the 

list of comparables, even though the above two companies are 
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functionally comparable to the assessee company. The TPO/DRP 

not allowed the assessee to file the additional grounds of appeal. 

Therefore, he submitted that a suitable direction may be given to 

the TPO to allow the appellant to file the additional ground for 

selecting the above two comparables. 

 

37. The learned DR, on the other hand, submitted that the 

grounds raised by the assessee is frivolous because the assessee 

has not made out a case that what is the reason for not selecting 

the above 2 companies. Further, the assessee has not made any 

claim before the TPO. Since the TPO has not examined the FAR 

analysis of the two companies, there is no reason to allow the 

assessee to raise the additional ground on this issue. Therefore, 

ground raised by the assessee should be rejected.  

 

38. We have heard the rival contentions, perused the 

material available on record and gone through the orders of the 

authorities below. There is no dispute with regard to the fact that 

the assessee has not taken any ground before the TPO raising 

inclusion of above 2 companies in the list of final set of 

comparables. Further, the assessee has also not taken any 

ground before the DRP on this issue. Therefore, the argument 

that the TPO/DRP not allowing the assessee to take an additional 

ground for inclusion of the above two companies is devoid of any 

merit and cannot be accepted. Further, the assessee has not 

placed relevant material before the TPO to examine the FAR 
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analysis of the 2 companies to consider for inclusion or exclusion 

for the purpose of computing the ALP. Therefore, we are of the 

considered opinion that there is no merit in the argument of the 

assessee and therefore, the Ground No.12 taken by the assessee 

is rejected. 

 

39. In the result, appeal filed by the assessee is partly 

allowed. 

 
Order pronounced in the Open Court on 16th May,  2025. 
                     Sd/-                                           Sd/- 
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