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ACA/ORDER

PER BENCH:

These five appeals emanate from the separate orders dated 16.12.2024
and 06.12.2024 passed by the Commissioner of Income-tax (Appeals)/National
Faceless Appeal Centre, Delhi [in short “CIT(A)”], for Assessment Years (AYs)
2010-11 to 2012-13 and 2007-08 respectively. Since facts of the cases and the
grounds taken up in the appeals are similar except variation in the amounts,
these appeals were heard together and a common order is passed for the sake
of convenience and brevity. ITA No. 107/SRT/2025 is taken as the lead case.

2. The grounds of appeal raised by the revenue as per in ITA No.
107/SRT/2025 (AY.2010-11), are as follows:

“a) On the facts and circumstances of the case and law, the Id.CIT(A) has erred
in deleting the penalty levied by the A.O. u/s 271(1)(c) of the I.T. Act, 1961 of
Rs.24,019/- without appreciating the fact that the assessee claimed bogus
purchases in its Return of Income in order to suppress taxable income thereby
making himself liable for Penalty u/s 271(1)(c) of the Income-tax Act, 1961.

b) Whether on the facts and circumstances of the case and law, the Id. CIT(A)
has erred in deleting the penalty is not in accordance with the decision of
Hon'ble jurisdictional High Court in the cases of Commissioner of Income Tax
Vs Subhash Trading Co. [1996] 86 Taxman30 (Gujarat) and Commissioner of
Income Tax Vs S.P Bhatt [1974] 97 ITR 440(Guj.)?

c) Whether on the facts and circumstances of the case and law, the Id. CIT(A)
has erred in deleting the penalty levied by the AO u/s.271(1)(c) of the Act of
Rs.24,019/- without appreciating the fact that the Assessing Officer has
correctly held that the assessee has failed to substantiate the transactions
claimed in its return of income thereby evaded taxes to that extent?

d) Whether on the facts and circumstances of the case and law, the Id. CIT(A)
has erred in not appreciating the fact that the act of assessee clearly falls
within the ambit of provisions of Explanation-1 to section 271(1)(c) of the Act
as the assessee had failed to offer an explanation or which was found by the
A.O. to be false?
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e) On the basis of the facts and circumstances of the case and in law, the Ld.
CIT(A) ought to have upheld the order of the Assessing Officer.

f) It is therefore prayed that the order of the Ld. CIT(A) may kindly be set aside
and that of the Assessing Officer be restored.

g) The appellant craves leave to add, alter, amend and/or withdraw any
grounds of appeal either before or during the course of hearing of the appeal.”

3. The grounds of appeal raised by the revenue in ITA No. 115/SRT/2025
(AY.2007-08), are as follows:

“a) On the facts and circumstances of the case and law, the Id.CIT(A) has erred
in deleting the penalty levied by the A.O. u/s 271(1)(c) of the I.T. Act, 1961 of
Rs.2,77,371/- without appreciating the fact that the assessee claimed bogus
purchases in its Return of Income in order to suppress taxable income thereby
making himself liable for Penalty uls 271(1)(c) of the Income-tax Act, 1961.

b) Whether on the facts and circumstances of the case and law, the Id. CIT(A)
has erred in deleting the penalty is not in accordance with the decision of
Hon'ble jurisdictional High Court in the cases of Commissioner of Income Tax
Vs Subhash Trading Co. [1996] 86 Taxman 30 (Gujarat) and Commissioner of
Income Tax Vs S.P Bhatt [1974] 97 ITR 440(Guj.)?

c) Whether on the facts and circumstances of the case and law, the Id. CIT(A)
has erred in deleting the penalty levied by the AO u/s.271(1)(c) of the Act of
Rs.2,77,371/- without appreciating the fact that the Assessing Officer has
correctly held that the assessee has failed to substantiate the transactions
claimed in its return of income thereby evaded taxes to that extent?

d) Whether on the facts and circumstances of the case and law, the Id. CIT(A)
has erred in not appreciating the fact that the act of assessee clearly falls
within the ambit of provisions of Explanation-1 to section 271(1)(c) of the Act
as the assessee had failed to offer an explanation or which was found by the
A.O. to be false?

e) On the basis of the facts and circumstances of the case and in law, the Ld.
CIT(A) ought to have upheld the order of the Assessing Officer.

f) It is therefore prayed that the order of the Ld. CIT(A) may kindly be set aside
and that of the Assessing Officer be restored.

g) The appellant craves leave to add, alter, amend and/or withdraw any
grounds of appeal either before or during the course of hearing of the appeal.
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4. The grounds of appeal raised by the assessee in CO No.1/SRT/2025

(AY.2007-08), are as follows:

“a. There being no concealment of income / furnishing of inaccurate
particulars, no proper investigation and higher satisfaction of proof for
initiation of penalty, also notice not being clear on applicable limb, penalty
deletion be upheld.

b. Appellant’s plea that deletion of penalty is not in accordance with decision
of Hon'ble jurisdictional high court in cases of CIT Vs. Subhash Trading Co.
(1996) 86Taxman30 (Guj.) and CIT Vs. S.P. Bhatt (1974) 97 ITR 440 (Guj.) is
incorrect. In fact both the above cases are in favour of assessee whereby
penalty has been deleted. Here appellant reference to decision of Hon'ble
jurisdictional high court is against its plea.

c. Hon'ble ITAT has reduced the addition to 5% of total alleged purchases i.e.,
to Rs.40,494/-. The sustained addition is on estimated basis and therefore no

penalty is attracted.

d. It is therefore prayed that order of Ld. CIT(A) be restored and penalty order
by Ld. Assessing Officer be quashed.

e. The respondent prays to add, alter, delete any of cross objections.”

ITA No.107/SRT/2025 (AY.2010-11):

5. The facts of the case in brief are that against returned income of
Rs.2,99,217/-, the Assessing Officer (in short, ‘AQ’) assessed the total income
at Rs.4,16,213/- by making addition of Rs.1,16,996/- us 69C of the Act. The AO
also initiated penalty proceedings u/s 271(1)(c) of the Act for furnishing
inaccurate particulars of income. The AO has disallowed 25% of total non-
genuine purchases of Rs.4,67,985/- from the concerns of Rajendra Jain Group,
who were found to have provided accommodation entries by way of bogus
purchase, sale and unsecured loan to various parties. It was so established due
to a search and seizure operation conducted u/s 132 of the Act on 03.10.2013

on the concerns of Shri Rajendra Jain group, Shri Dharmichand Jain group and
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Shri Sanjay Chaudhary group. On appeal, the CIT(A) upheld the addition made
by AO. On further appeal, the ITAT, Surat vide order dated 09.11.2021
involving AYs from 2009-10 to 2012-13 restricted the estimated addition at 6%
of bogus purchases made in each year. During the penalty proceedings, the
assessee requested to keep the penalty proceedings in abeyance since appeal
before the ITAT was pending for disposal. The AO did not accept such request
and proceeded to levy the penalty because the CIT(A) had dismissed appeal of
the assessee. He levied minimum penalty of Rs.24,019/- u/s 271(1)(c) of the
Act, being 100% of tax sought to be evaded.

6. Aggrieved by the order of AO, the assessee filed appeal before CIT(A)
where appellant raised three grounds including validity of the notice issued u/s
274 r.w.s. 271(1)(c) of the Act and merit of the penalty imposed by the AO. The
CIT(A) has passed order u/s 250 of the Act for AY.2010-11 in which he had
noted that the ITAT passed an order on 09.11.2021 involving AYs.2009-10 to
2012-13 by restricting the estimated addition at 6% of bogus purchases made
in each year. He has reproduced relevant portion of the ITAT order at pages 4
and 5 of the appellate order. Thereafter, he observed that estimated addition
at 25% of bogus purchases was restricted to 6% by the ITAT. He also stated
that no adverse inference on the basis of quantitative analysis could be laid
down by AO to establish the bogus purchase. The books of account were also

not rejected. Hence, presumption under Explanation to Section 271(1)(c)
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stands rebutted. Therefore, penalty cannot be imposed. Accordingly, he
directed AO to delete the penalty and allowed the appeal of the assessee.

7. Aggrieved by the order of CIT(A), the revenue filed appeal before the
Tribunal. The learned Senior Departmental Representative (Id. Sr. DR) for the
revenue supported the order of AO. She submitted that the case of revenue
right from the beginning is that the assessee has shown bogus purchases and
thus, furnished inaccurate particulars of income. The stand of revenue is
upheld by the ITAT in restricting the addition to the extent of 6%. Therefore,
the penalty u/s 271(1)(c) of the Act should be upheld qua the addition upheld
in the quantum assessment proceedings.

8. On the other hand, the learned Authorized Representative (ld. AR) of
the assessee submitted that in case of the appellant, the assessment order u/s
143(3) r.w.s. 147 of the Act was passed on 15.12.2016, wherein 25% of the
bogus purchase from concerns of Shri Rajendra Jain group was disallowed and
added to the total income. The addition u/s 69C of the Act was Rs.1,16,996/-
on total purchase of Rs.4,67,995/- from the said group. In appeal, the CIT(A)
upheld the said disallowance. The appellant filed appeal before ITAT, Surat
Bench, which restricted the addition to 6% of bogus purchases as against 25%
made by the AO and CIT(A). The Id. AR of the assessee submitted that the
addition in quantum assessment as well as appellate proceedings before the
ITAT were made/upheld on estimation basis. He submitted that it is now fairly

well settled that in Income-tax proceedings, no penalty is leviable on addition
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made on estimated addition. Therefore, the penalty levied by the AO is liable
to be deleted. The Id. AR further submitted that the decisions relied upon by
the revenue in cases of CIT vs. Subhash Trading Co., (1996) 221 ITR 110 (Guj.)
and CIT vs. S. P. Bhatt, (1974) 97 ITR 440 (Guj.), are in fact in favour of the
assessee whereby the penalty has been deleted. The revenue’s reference to
the above decisions of the jurisdictional High Court is against its own plea.

9. We have heard both the parties and perused the materials available on
record. We have also deliberated upon the decisions relied upon by the Id. Sr.
DR. Though the revenue has raised seven grounds of appeal, they are either
inter-connected or general in nature. Hence, the grounds are decided together
in terms of the discussion made hereafter. The assessment order was passed
u/s 143(3) r.w.s. 147 of the Act by disallowing 25% of the purchases from the
concerns of Shri Rajendra Jain group. The disallowance was restricted to 6% of
the impugned purchase by the ITAT. Thus, it is clear that the additions all
through have been made on estimation basis. The penalty u/s 271(1)(c) of the
Act has been levied on the estimated addition by the AO, which has been
deleted by the CIT(A). The Id. AR has argued that the Hon’ble jurisdictional
High Court in cases of Subhash Trading Co. (supra) and S. P. Bhatt (supra) has
held that penalty u/s 271(1)(c) of the Act could not be levied where addition
was on estimated basis. The Co-ordinate Bench of ITAT, Surat in cases of
Yogendra Raj U Sanghvi, in ITA No.459/SRT/2021, dated 19.10.2023, Deepak

Banwarilal Agarwal, in ITA No.827/SRT/2023, dated 27.02.2024 and DCIT vs.
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M/s Opulent Jewels Pvt. Ltd.,, in ITA No. 1855/AHD/2010/SRT, dated
15.11.2018, have also held that no penalty is leviable on estimated addition.
The ITAT, Mumbai in case of Mun Gems vs. ACIT, 155 taxmann.com 1, has held
that where AO treated entire purchase as bogus based on findings of
Investigation Wing and levied penalty u/s 271(1)(c), since payment of purchase
had been made through account payee cheques and there was corresponding
sales, ad hoc GP rate applied on alleged bogus purchases to factor in
suppression of alleged gross profit could not be basis of levying penalty for
furnishing of inaccurate particulars of income or concealing particulars of
income. Since the facts are similar, following the above decisions, the direction
of CIT(A) to the AO to delete the penalty levied u/s 271(1)(c) of the Act is
upheld. Accordingly, the grounds of the revenue are dismissed.

10. In the result, appeal of the revenue is dismissed.

ITA Nos. 108 & 109/SRT/2025 (AYs.2011-12 & 2012-13):

11. The facts and grounds taken up by the revenue in these appeals are
similar as in ITA No.107/SRT/2025 for AY.2010-11, decided above. Following
the reasons given in the said appeal, the order of the CIT(A) is upheld.

12.  Inthe result, the appeals of the revenue are dismissed.

ITA No.115/SRT/2025 & CO No.1/SRT/2025 (AY.2007-08):

13.  The facts and grounds taken up by the revenue in these appeals are
similar as in ITA No.107/SRT/2025 for AY.2010-11, decided above. Following

the reasons given in the said appeal, the order of CIT(A) is upheld.
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14. In the result, the appeal of the revenue is dismissed, whereas the Cross
Objection of the assessee is allowed.

Order is pronounced under provision of Rule 34 of ITAT Rules, 1963 on

06/05/2025.
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