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ORDER

PER SANJAY AWASTHI, ACCOUNTANT MEMBER

1. In this case, the Ld. Commissioner of Income Tax (Appeals), National
Faceless Appeal Centre (NFAC), Delhi [hereafter “the Ld. CIT(A)”], passed
u/s 250 of the Income Tax Act, 1961 (hereafter “the Act”). In this case,
before the Ld. AO, the assessee admittedly did not submit complete and
comprehensive details in justification of the returned income shown by
him. On this basis, the Ld. AO estimated net income @ 8% of total gross
turn over of Rs. 41,48,27,572/-, leading to an estimated net profit of Rs.
3,31,86,205/-. This in turn led to net addition of Rs. 92,50,521/-, after

subtracting the profit already shown.
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1.1 Aggrieved with this action, the assessee approached the Ld. CIT(A),
where he could not make any presentation of facts to as many as three
opportunities provided to him by the Ld. CIT(A). Thereafter, the action of

Ld. AO was confirmed.

1.2 Further aggrieved, the assessee has approached the ITAT with the

following grounds:

“1. For that the Ld. CIT(A) has erred in dismissing the appeal filed by the appellant
and upholding the order passed by the A.O.

2. For that the Ld. CIT(A) has erred in deciding the appeal without allowing
opportunity of virtual hearing after furnishing of written submission.

3. For that the action of the Ld. CIT(A) in not allowing opportunity of virtual hearing
is in utter violation of the basic tenet of law that no person should be condemned
unheard.

4. For that the Ld. CIT(A) has erred in not relying on the judicial precedents provided
by the appellant that too without distinguishing the same with the appellant's case.

5. For that the Ld. CIT(A) has erred in holding that the orders/ judgments relied
upon are not identical on facts whereas the fact remains that all the orders of
Jurisdictional Tribunal and judgment of the Jurisdictional High Court are clearly
applicable on facts and thus, were required to be followed unreservedly, being
binding precedence.

6. For that the Ld. CM(A) has erred in estimating the net profit @ 8% without citing
/ relying on any comparable case and by arbitrarily rejecting the comparable
instances relied upon by the appellant.

7. For that the Ld. CIT(A) has erred in sustaining addition of Rs.92,50,521/-
(3,31,86,205 - 2,39,35,684) and thereby upholding estimation of net profit rate of @
8% of the total gross turnover.

8. For that the Ld. CM(A) has erred in upholding the application of net profit rate of
8% on total gross turnover.

9. For that the Ld. CM(A) has erred in estimating net income @ 8% and making
addition of Rs.92,50,521/ - although the net income declared by the appellant is in
consonance with the past records.

10. For that the order passed by the Ld. CIT(A) is wrong, illegal and unjustified in
the facts and circumstances of the appellant's case.

11. For that the appellant reserves its right to furnish detailed written submission
along with documents and evidences on or before date of hearing.

12. For that the appellant may be given opportunity of personal hearing
physically/virtually at the time of hearing of the appeal.

13. For that the whole order is bad in fact and law of the case and is fit to be
modified.
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14. For that the other grounds, if any, shall be urged at the time of hearing of the
appeal.”

2. Before us, the Ld. AR fairly admitted that the books of accounts and
supporting vouchers were not fully produced before either of the authorities
below. The Ld. AR read out the important findings from the Ld. AO’s order
at page 4 and also at page 14 of the impugned order. The Ld. AR mentioned
that on somewhat similar facts the Hon’ble jurisdictional High Court has
estimated the net profit of civil contractor @ 6%. The Ld. AR read out
portions from the case of DCIT Vs. Rishi Builders in MA No. 694 of 2010
(Patna) dated 23.10.2018. However, the Ld. AR fairly mentioned that in
case the net profit rate of 6% was adopted then the income would go below
the returned income. Accordingly, he prayed that since the return income
was more than 6% of the gross turn over then that is what should be
sustained. The Ld. AR placed before us the computation of income in both
scenarios where 6% net profit rate is adopted and in another case were the

return of income is accepted.

2.1 The Ld. AR supported the orders of authorities below and stated that
in the absence of books and vouchers the Ld. AO has adopted the rate of
income prescribed for presumptive assessment in the case of businesses
where books of account are not maintained (section 44AD of the Act).

Accordingly, the Ld. AR supported the action of authorities below.

3. We have carefully considered the rival submissions and also gone
through the documents placed before us, specially the case law relied upon
by the Ld. AR. Respectfully following the said case law (supra), we direct
that the returned income of the assessee should be accepted and the

addition to the income over and above that must be deleted.

4. In the result, appeal filed by the assessee is allowed.



Order pronounced on 23.04.2025

Sd/-
(Duvvuru RL Reddy)
Vice President
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