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The captioned nine appeals by the revenue are filed against
the separate orders of the Commissioner of Income Tax
(Appeals)-19, Chennai dated 15.09.2023 for the
assessment year 2015-16, 2016-17 and 2017-18.

2. The revenue has filed the following grounds of appeal in
1274, 1275 and 1283/Chny/2023 against the impugned
orders for the A.Ys. 2015-16, 2016-17 and 2017-18:

ASSESSMENT YEAR : 2015-16:

"1. The order of the learned Commissioner of Income Tax (Appeals) is
erroneous on facts of the case and in law.

2. The Ld.CIT(A) erred in directing the assessing officer to delete the
addition of Rs. 28,33,33,333/- towards unaccounted receipt of partners
remuneration quantified on the basis of materials seized during the course
of search.

2.1 The Ld. CIT(A) failed to appreciate that the remuneration was
received in cash by the assessee from the firm as evidenced by the
materials seized in the office of the firm, which is required to be assessed
in the hands of the assessee.

2.2 The Ld.CIT(A) held that the partners remuneration to the extent
which has not been allowed as deduction in the hands of firm as per the
provisions of 40(b) of the Act is not liable to be included in the total
income of the partners.

The assessment in the case of SRS Mining has been set aside by the
Hon'ble High court with certain directions and the SLP filed by the
assessee challenging the order of High Court is pending before the
Supreme Court as on date. Since the assessment in the case of firm has
not attained finality, the remuneration received in cash is assessable in the
hands of partners.

3.For these grounds and any other ground including amendment of
grounds that may be raised during the course of the appeal proceedings,
the order of learned CIT(Appeals) may be set aside and that of the
Assessing Officer be restored.”

ASSESSMENT YEAR : 2016-17:
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The order of the learned Commissioner of Income Tax (Appeals) is
erroneous on facts of the case and in law.

2 The Ld.CIT(A) erred in directing the assessing officer to delete
the addition of Rs. 6,66,66,66//- made towards unaccounted receipt of
partner's remuneration quantified on the basis of materials seized
during the course of search.

2.1 The Ld.CIT(A) failed to appreciate that the remuneration was
received in cash by the assessee from the firm as evidenced by the
materials seized in the office of the firm, which is required to be
assessed in the hands of the assessee.

2.2 The Ld.CIT(A) held that the partner's remuneration to the extent
which has not been allowed as deduction in the hands of firm as per
the provisions of 40(b) of the Act is not liable to be included in the
total income of the partners.

The assessment in the case of SRS Mining has been set aside by the
Hon'ble High court with certain directions and the SLP filed by the
assessee challenging the order of High Court is pending before the
Supreme Court as on date. Since | the assessment in the case of firm
has not attained finality, the remuneration received in cash is
assessable in the hands of partners.

The Ld.CIT(A) erred in directing to delete the addition of
Rs.1,10,00,000/- made towards cash payments to Shri. Gopu
Rajagopal for purchase of property from M/s. Kara Property Ventures
LLP.

3.1 The Ld.CIT(A) erred in failing to appreciate that the addition
was made on the basis of entries made in the materials seized during
the course of search in the office premises of M/s.S.R.S.Mining, the
firm in which the assessee is one of the partners. Shri.Gopu Rajagopal,
in the sworn statement recorded u/s.132(4) admitted that the said
payments in cash were received by him on behalf of M/s.Kara
Property Ventures UP, as on money for property transactions which was
outside the books of account.

3.2 The Ld.CIT(A) erred in placing reliance on the retraction filed by
Shri.Gopu Rajagopal vide affidavit dated 03/01/2017, without
appreciating that the retraction of statement was not backed by any
evidence and only after thought by the influence from the parties
involved in the transaction.

3.3 The Ld.CIT(A) ought to have appreciated that Shri.Gopu Raja
Gopal admitted Rs.3,30,00,000/- under PMGKY Scheme 2016 vide
Form:1 dated 15/02/2017. During the course of assessment
proceeding in the case of Shri.Gopu Rajagopal, in response to query
dated 28/11/2018, regarding the amount of Rs.3.3 Crores proposed
for assessment, he submitted that the said amount is offered under
PMGKY Scheme, Considering his reply, the AO has not made any
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addition in the assessment order for AY 2016-17 in the hands of Shri.
Gopu Rajagopal. In view of the above, the retraction made by
Shri.Gopu Raja Gopal is proved to be invalid.

4. For these grounds and any other ground including amendment
of grounds that may be raised during the course of the appeal
proceedings, the order of learned CIT(Appeals) may be set aside and
that of the Assessing Officer be restored.

ASSESSMENT YEAR : 2017-18:

1.The order of the learned Commissioner of Income Tax (Appeals) Is
erroneous on facts of the case and in law.

2 The Ld.CIT(A) erred in directing the assessing officer to delete the
addition of Rs.16,50,00,000/- made towards unaccounted receipt of
partner's remuneration quantified on the basis of materials seized during the
course of

search.

2.1 The Ld.CIT(A} failed to appreciate that the remuneration was
received in cash by the assessee from the firm as evidenced by the materials
seized in the office of the firm, which is required to be assessed in the hands
of the assessee.

2.2 The Ld.CIT(A) held that the partners remuneration to the extent
which has not been allowed as deduction in the hands of firm as per the
provisions of 40(b) of the Act is not liable to be included in the total income
of the partners.

The assessment in the case of SRS Minining has been set aside by the
Hon'ble High court with certain directions and the SLP filed by the assessee
challenging the order of High Court is pending before the Supreme Court as
on date. Since the assessment in the case of firm has not attained finality,
the remuneration received in cash is assessable in the hands of partners.

The Ld.CIT(A) erred in directing to delete the addition of Rs.3,83,33,330/-
made towards cash payments to Shri.Gopu Rajagopal for purchase of
property from M/s.Kara Property Ventures LLP.

3.1 The Ld.CIT(A) erred in failing to appreciate that the addition was
made on the basis of entries made in the materials seized during the course
of search in the office premises of M/s.S.R.S.Mining, the firm in which the
assessee (s one of the partners. Shri.Gopu Rajagopal, in the sworn
statement recorded u/s.132(4) ARWPR3777N AY 2017-18 M/s.Kara Property
Ventures LLP, as on money for property transactions which

was outside the books of accounts.

3.2 The Ld.CIT(A) erred in placing reliance on the retraction filed by
Shri.Gopu Rajagopal vide affidgavit dated 03/01/2017, without appreciating that
the retraction of statement was not backed by any evidence and only after
thought by the influence from the parties involved in the transaction.

3.3 The Ld.CIT(A) ought to have appreciated that Shri.Gopu Raja Gopal
admitted Rs.3,30,00,000/- under PMGKY Scheme 2016 vide Form:1 dated
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15/02/2017. During the course of assessment proceeding in the case of
Shri.Gopu Rajagopal, in response to query dated 28/11/2018, regarding the
amount of Rs.3.3 Crores proposed for assessment, he submitted that the said
amount Is offered under PMGKY Scheme. Considering his reply, the AO has not
made any addition in the assessment order for AY 2016-17 in the hands of Shri.
Gopu Rajagopal. In view of the above, the retraction made by Shri.Gopu Raja
Gopal is proved to be invalid.

4. For these grounds and any other ground including amendment of grounds that
may be raised during the course of the appeal proceedings, the order of learned
CIT(Appeals) may be set aside and that of the Assessing Officer be restored.”

3. Both the parties informed this bench that there is no stay
of these appeal proceedings by the any forum. Hence, with
the consent of both the parties we proceed to hear and
adjudicate these appeals. We are taking I.T.A.Nos.1274,
1275 and 283/Chny/2023 for Assessment Years
2015-16, 2016-17 and 2017-18 as lead case and
the findings in these appeals will accordingly apply
mutatis mutandis to I.T.A.Nos.1276, 1277 and
1278/Chny/2023 an I.T.A.Nos.1279, 1280 and
1281/Chny/2023. The facts and issues involved in

these nine appeals are identical.

4. The brief facts of the case are that a search u/s 132 of
the Act was conducted in the case of Shri. M.Premkumar,
Shri. K.Srinivasulu, Shri. J.Sekar Reddy and M/s SRS Mining
(hereinafter referred to as ‘SRS Group’) on 08.12.2016.
During the course of the search, certain books of accounts,
documents and loose sheets were found and seized from
various office premises of M/s SRS Mining. The Appellant is
a Partner in M/s.SRS Mining and his residential premises
was also searched on 10.12.2016.As a result of search, the
AO issued notices u/s 153A of the Act for AYs 2015-16 and
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2016-17 on 31.08.2017.

notices,

In response to the aforesaid
the Appellant filed returns of income for the
relevant assessment years on 10.08.2018. Notices u/s
143(2) of the Act were issued by the AO for the said
assessment years on 24.08.2018. In respect of AY 2017-18
the Appellant filed the return of income for AY 2017-18 on
31.03.2018 and the AO issued notice u/s 143(2) for the
said assessment year on 05.09.2018. Based on the material
the AO issued notices u/s
142(1)(ii) on 07.09.2018 for AYs 2015-16 to 2017-18.
the AO letters dated 03.05.2019 and
09.05.2019 and notice dated 03.06.2019 requesting the
assessee to furnish reply to the notice u/s 142(1)(ii) issued
earlier on 07.09.2018.The Authorized Representative of the

seized during the search,

Further, issued

assessee appeared in response to the same and furnished
the details called for by the AO. After taking

consideration, the seized material, the written submissions

into

of the assessee and the material available on record, the AO
completed the assessments u/s 143(3) r.w.s 153A for AYs
2015-16 to 2017-18 vide orders dated 06.02.2020. In the

assessment orders, the AO made the following additions:

AY 2015-16 AY 2016-17 AY 2017-18
Total income admitted by 8,65,82,390 14,70,57,450 13,90,42,170
assessee
Addition on account of 1,10,00,000 3,83,33,330
investment as per para 4.4
Addition on account of 28,33,33,333 6,66,66,667 16,50,00,000
salary as mentioned in para
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4.4/54

Unaccounted investment - 10,00,000 24,00,000
declared before ITSC from
undeclared business activity

Total income assessed 36,99,15,723 22,57,24,117 34,47,75,500

5. Aggrieved by the order of the AO the assessee preferred
appeals before the Id.CIT(A)-19, Chennai. Before the
Id.CIT(A) the assessee has taken various grounds. After
hearing the lengthy arguments of the assessee, the Id.
CIT(A) adjudicated the appeals and summarized the
detailed submissions of the assessee. On the first issue of
“addition of unaccounted partner’s remuneration received
from the SRS mining”, the Id.CIT(A) held as under:

54 [have considered the pround of appeal raised by the Appellant regarding non-affording
of sufficient opportunity to submit further details in support of the claims mede in the return of
income. The Appellam: did not furmish specific contentions in respect of this ground of appeal
in the writlen submission furnished during the appellate proceedings. On perusal of the
asacsament order, it i3 noticed that the AQ jssued a notice wa 14201000 alongwith a
guestionnaire on 07091998, having regard to the cottents of the scized material. The AQ
sibsequently issued several reminder letters / notices on 14,01,20019, 07.02.2019, 25.02.2019,
03.05.2019, 09.05.2017 and 03.06.2019 sinze the Appellant did ot furnish the details sought
b the A in the guestionnaine attached to the notice ofs 142(1 )i dated 07.00. 2018, However,
sibsequently, the AR of the Appellant appesred beforethe AU trom time 1o time and Turnished
the details saught by the AD, It istherefore evident from the said facts stated in the assessment
order that the Appellart was afforded adequate opportunity during the assessment proceedings
o furnish the details in support of the claims made i the retum of income. Moreover, the
Appellant has also been afforded sufficient opportunity during the appellste procescings to
fumish his contentions with regand to various issues disputed by bim in the grounds of appeal.

Hence, it is considered that the Appellant has not been deprived of adeguate opportunity to
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wresert his case. Therefore, this ground of appeal is held (0 be Without meTit and same 15

fismissed.

ADDITIO UNTED PARTNER® MUNERATION RECEL
TROM SRS MINING

LK In the grounds of cppeal, the Appellont disputed the addition of Re. 24,33,33,331.,
25.6,66,66,667/- and Rs.16,50,00,000/- made towards unzeeounted receipt of remuneration
Tom the partnership firm Mis SRS Mining in the assessment orders for AY 2013-16 o AY
201 7-18 respectively. The details of Ground Nos, dealing with the issue of unaccounted receipts
»f Partner’s remuneration from M/s SRS Mining for AY's 2015-16 to 2017-18 arne 28 follows:

AY | Ground Nos.
W15-16 Li&d

016-17 I4ES

| 2017-18 IA&S =)

Findings of the AD in the assessment order
56 In the assessment arders for AYs 2015-15 to 2017-1%, the AO stated that the materal

seized during the course of the search at the registered office of M/s. SRS Mining at Bazullah
Zoad, T.Nagar, Chennai and at the offce at Yogambal Streel, T.Nagar, Chennai on 08.12.2006
sontained the details of sabry / remuneration paid to the three partners of M/s SRS Minig
nclucing the Appeliant in respect of the financial vears relzvant to AY's 2012-16 1o 2017-18.
The AQ stated that the said details were found at Page Nos. 111 to 124 of the loose sheets
seizec vide ANNKGARMPESSR/LS/S-1 and & Page Mos.76 to 104 of the loosesheets seizzd
vide ANNKGASRS-YS/LS/S at the above mentioned twoe premises of Mfs SHS Minng
respectively. Based on the information contained in the said seized loose sheets, the AD
quantified the remuneration paid fo fhe three patners and the share of each partmer at 1/3%of
the total amountof remuneration for the AY's 200 5-16 1o 201 7-18, as per the following details:

Aszessment Total Remuneration paid az Share of each partner in |
Year per seized material to the three | the remuneration (Rs.)
partners {Rs.)
W015-16 B3, N, DL, 00 26,35,53 333 |
2016-17 20,00,00,007 6,66, 66,667
2017-18 42,50,00,000 16,50,00,000
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57  During the course of the assessment proceedings, the AQ requested the Appellant to
state whether the parmer’s remuneration of Rs.2833,33,333/- Rs6.66,66.667- and
Rs.16,50,00,000/ has been admitted by him as inceme in his retums of income filed in response
{0 notice ws 1534 for AYs 2015-16 1o 2017-18. In the reply furnished, the Appellant denicd
the receipt of partner’s remuneration as per the delails available in the seized material for the
concerned assessment years, The Appellant stated that the seized loose sheets referred to by
the AQ do not pertain to the firm M/s. SRS Mining or to the pariners of the firm. The Appellant
stuted that the seized Ioose sheets do not reflect the pavments received by him and the other
twa partners of the firm. The Appellant stated that no corroberative evidence was found by the
depariment to establish that the relevant seized loose sheets pertained 1o M/s. SRS Mining or
its pariners. The Appellant accordingly contended that the partner’s remuneration allepedly
received by him as per the seized material has not been included in the total income admitied
try him in the returns of income filed for AYs 2015-16 to 2017-18 in response notices u/s 1534,

58  Without prejudice to the above contention, the Appellant stated that the payment of such
remuneration to the partners by M/s.SRS Mining is not allowable as deduction in the hands of
the said firm as per the provisions of sec 40(b), The Appellant stated that such remuneration
which is nat allowed as deduction in the hands of the parmership firm cannot be taxed in the
hands of the individual partners, as the same would amount to double taxation. The Appellant
requested that since the assessment in the case of the firm is still pending and has nat reached
finality and since the same has a direct bearing on the assessment in the hands of the partner,
the proposal for making addition of the partner”s remuneration in the hands of the partner may
be dropped.

59 After considering the reply of the Appellant, the AQ observed that the same is not
acceptable. The AO held that the partner’s remuneration received by the Appeliant for AY's
2015-16 to 2017-1% as per the seized material is required 1o be added to the total income of the
Appellant for the concerned assessment years u's 68 of the Act. However, the AD quantified
the same by stating that since the assessment of the firm M5, SRS Mining has not yet been
completed, the addition of the partner’s remuneration made in the hands of the Appellant is
subject to revision ws 135 of the Act once the assessment of the firm is completed.
Accordingly, the ACQ made addition of undisclosed partner’s remuneration of Rs.28,33,33,333/
. Rs.6,66,66,667 - and Rs.16,50,00,000/- in the assessment orders for AYs 2015-16 60 2017-18
respectively.
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APPELLANT’S SUBMISSIONS

510 The contertions of the Appellant as fumished in the written submission furnie
during the appellate proceedings are extracted as under:

I ix submived that leose sheet pund and selzed which was relied upon by the
fequmed Asgessing officer for mating the odditon of Ra2833,333337%,
Fs.6i 66,866,667~ and Re J8.50.00.000/- for A¥z 200516 o 2007-18
rrepeciively av wnancsimted Dncome from serleary wide B8 (rrlifect fo revision w's.
155 of the sct) was not periaining io that of the AppeTant, the loase sheet velfed
pern was not found and seized from the residence of the Appelant or from the
affice of the Appelli.  The eddition made is on assumption, surmise and
conjecinre and withous any cormbarative evidences available with the learned
sssessing officer hewoe it is swbmited fhe addition meade {0 the assessment
arder camat be sustoimed amd i fo be set aside and deleted.

I i submived that the learned Assessing officer in tie subseqrently completed
assessment order pertaintng to that of the flrr in which the Appellans was a
pariner har considered the very same seized docwnent and concluded that all
the tramsactions found recorded in the loose sheer seized pertaing to thet of the
[firm in which the Appellani was a parirer and proceeded to delermiae. the
taxable income of the firm withowt considaring the claim of e firm.

I is submisied that a weii petition was filed by the firm Ms SRS Mining against
T assessment arder passed tn the firm s cave and (e Hue bie High Court of
Madras vide an arder in WP No. 3623 of 2022 etc., dated 1008 2022 Fax set
aride the axsessmen! orders passed dn the case of the firm in which the
Appellant iv a partner with remand of the case to the Assessing afficer f0 pass
cxsessment order affesh and with a direciion that it would be giter taking e
consideration of the fIndings recorded by the Hon'ble court in the said order
arnd alva bolding thar the assrssse wonld be ar libarty to advarce all the
submissiom duwring the rennd proceedivgs. The sef aside aswessment drders
in the case af the firm are pendng finalization,

The Appeliant pleads to further submit that there is mo other corroborative
evidences available with the learned Asiessing afficer apari from the loose
steer relied tipon by kim to conclude thet the Appellont hod received salary
From the firm. The Appelians was mever grestioned confrontedabout the seized
lonse sheet and the details found recorded in the same dving the course of the
search nor subsequently during the post search proceedings ai such treaiing it
ex reason for concluding the docyment as pertaining to that of the Appellant is
ried warried,
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It i further submitted tia the seized document relied npon &y the learned
Assessing officer docs not have the hamd writing or signoture of e
Appetlant or s acconntant, reither it was solzed from the premises of the
Appellant in which the Appeliant was a partner. Herce the loese sheets do
not peviain to the firm. The loose sheets are mot authentic as they ave aot
certiffed ar verifled by any of the partners, Hepce the remuncration as per
the seized paterial is noi reliable and denied and the same is fo be treated as
a duomp docunent as beld by vavious judicial pronouncenent made by
Haon'ble High Court:Supreme Court,

The Appellamt has admitted a sun of RS 240,080,000 gand K3, 6000000
towards remuneration fo parters for A¥s 2015-16 axd 2016-17 respectively
which is as per the provisions of section 49 (B){i} of the Act which s also
authorized by the Partnership Deed. Sfnce the assessee has denied the seized
material, the cdditlon made towards pavtuees remunzration o the buasit of
e sefped munerind conmol ke gecepred. B fv afve wot authorized by the
partrership Deed, Capies of the acknowledgement of the returns of incame
of the firm for the Assestment Years 2015-16 to 201 7-18 along with statement
af camputation of income and copy of parteerchip deed are enclosed

It ix submitted that the Learned Awessing Officer has ccted more on suspicion
caed doubt thay on eviderce. Jt iv settled principle of that suspician hovever
strong cannot take the place of evidence. The following cose feres are guored
fn support =

(i) U Charan Shaw & Brothers 37 [TR 271

fii} CIT vi. Anupeam Kapoor 209 ITR 179 (P&H)

GECTT va, Dhiraj Lal Girdhari Lal 26 OTR 726

fiv) Stote Vs, Gulfer Lal Tandon AIR 1979 (SC) 1382

v A Naifdu vs. Srate of Miharasiea 5C 1337

fuiiKrivhnand vo State of Mandbarcinglyfi P, Jadera (2003) 281 ITR

(119 AIR 1977 8C 796

vt Dfarkeshweari Cotton Mills 26 TTR 775 (8C)

{vlidy Car Shae 37 ITR 131 (8C)

fix) Lol Chand Bhagat Ambika Ram (1958) 37ITR 288

{x} It has been held by the Honble ITAT Jaipur Bencl Jaipar v
the caie of Moonchand Kmawar & Sons ve. DCIT Afmer vide order
deted 20002 2008 42 Teewarld 241 thar if a docwment dogs ol conain
iy edute! ol rame and only centaing mumerical fipiver then rch
dociment iv vague and dump document. No additfor car be macds o
e hasiy of stich documer.

g Simdarly tr she case of Assisan Commissioner of fncare Tax
ve, Satvapal Wasvan it was held by Bon'ble ITAT Jabalpir that 205 ITR
352a docment found duriag search nist be o speaking cne. Document

—
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st reflect all the details about the iransaciion af the assesses in the
relevant Aisersment Fear. If there fs any gap the same has to be filled
by the Learned Assessing Offficer through post searoh enguires and co-
relate the material found with the business of the assessee, without this
no addition can be made on the basiz of o loose paper.

fxii)  Similarly in the case of K.V, Leooni Savitei Devi Vi, ACTT60
DTR 148 it was held by the ITAT Hyderabad Bench that “No addirion
can be made on the basis af a loose paper which does not contain the
name and the date of payment. The department is precluded in drawing
inferences on the basis of suspicion, conjecture and surmives and no
addition can be mode on the basis of such dump document or [oose
sheets, In view of this it {s clear that when the paper is wndated and
does not comtgin ay mame e some hos o be rested ax a dump
dacument.

faitg) I was alse held in the following cases that addition could mot
he made on the basis of wncorroborated noting on loose sheets and
papers —

i} P. Goyal V5. DCIT (2002} 77 TTF 1 (M

2} Chandra Mohan Mehta Vs, ACIT (1999} 63 TTF 327 (Pime}

{3} Banwsal Serips Put. Led. VeACIT (2006) 100 TTS 663 (Del)

{4} Kishan Chand Sobfral Mol (199]) 42 TTF 423 (1F)

3} CIT Vx. Naresh Khattar (HUF) 2003) 261 ITR 664 (Del)

{61 Lal Chand AgarwalesACIT 20 TH 213 (ITAT Jaipur)

¢7) CIT V. .M. Agarwal (2007) 293 ITR 43 (Del)

{8) CIT V. Girish Choudhary (2008) 206 ITR 619 (Del)

) Jeverntt Lal Patel Vs, ACIT (1998 233 ITR 588 (Raj)

¢10) Rakesh Goyal Vs, ACIT (2004) 87 TTA 151 {Del)
(01} ITO Ve, Manma Lol Shaland 22 TW 551 (ITAT Jaipur)
{12} Hissaria Brother Vs, ACIT 22 TW 684 (ITAT Jaipur)
(13} DCIT Vs, Country wide Builde stete Pvt Lud. (2012} 48 TW 50
{Satpur ITAT) order daied 20.06.2012 ITA No. 861A0P2011

The Appellant further submiis thar while finalizing the firm s accounts for the
AYs 200516 and 2016-17, remuneration io ihe parters fo the extent of
Re7.20,00,000 and Re.7 2000000~ respectively has been debited in the
books. This is reflected in the P & L Account of the partnership firm which is
artached to the Return of Income furnished before the date of search. Chit of
thix, Appellant had received Rs,2,40,00,000 and Rs.3,60,00,0000% and this has
been admitted In the vetwns of income frnished A¥s 2015-16 and 2006-17.
The Appellan further submits that while finalizing the firm 's aceotnts for AY
H0I7-18 no restuneration to the pariners kas been debited in the books. This
is reflecied in the P & L Account of the partnership firm which is atteched fo
the Retwrn of Income furnished Therefore, there is mo Justification fo make
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further addition of Bs.28,33,33,3337/., Re.6,06,60,667 and fs. [6,50,00,000~
as salary received for A¥s 2013-16 to 200718 respectively based on the Irose
shear found and seized by the cepariment withou!t ovy ather covoborotive
evidences other then the eniries found reflected In the loase sheet,

It iz furcher submitted ihat the addition made by the Assessing Officer is staled
to pe representing salary recetved by the Aopellani from the partnership firm
SR3 Mining. Salary received / recefvable by o person from the firm in which
he v a partrer (s assesiable ag income in by honds az per sectfon 28(v) of the
Inemme-toe Aet, 1961, Section 30{hL () imposes pestrictiong on e guantum of
stich salary which is allowable o5 deduction in the hands of the parmership
firen ad such resirictions are to be baved on “book prafits” of the relevant
previows pewr, The tere “Book profits " has been deffned fn Explanation 3 o
section 407b) (v} in the jfollowing words:

“Far the prrpave af thic elanize. “hook pefite” mens the et profit, ax slown
it the profit and loss accound for the relevant previows year, computed i the
mamirer laid down in Chapter IV-D) ay increased by the aggregate amount of
the rentuneration pold or pavable ta all the pariners of the fiem [Fsuch amomnt
has been dedvcted while computing the et prafit. "

Therefore, it is amply ofear ihat what is debited in the firm's books alone is
tacable dn the hands of the parmers.  The learned Assessing officer has not
breught out an record or in the assessnrent arder oy concrefte findingy with
documentary evidences that the Appellans had in foct veceived more salary
rhan whar had been admitied in ihe retare of o, ror St the partnersiilp
Sirm bad in fact paid anything more than what was aebited in Uy accounis as
salary to the partners. The modis of payment of suck salary fo the Appedant
ix alvo not extablivhed b the Teamed Avsewing afficer and the irvied o ix
alsz not found or seized from the Appellart during the conrse of the search,
wor any wn disclosed investments reffecting the equaling amount vway found by
the depariment, the additions are made onll on assumpiions and dowbt wirich
carnot be upield in a search and veizure assessment. The only evidence relied
i by the Ascessimg Officer is a oose shee! af paper found and seized from a
thivd paviy which alse does not indicate that so much of amotmis were pod as
serlery fo the pavtmers of the firm,

It is further submitted that even [ the contenrs af the seized materials are
acarmed 1 be corveet, the same cannot be considered 1o be ravable i the
handds af the Appellant since the same is noteligihle for deduction in the hands
af e firm and hence it carnot be included n the incowe of the paviners a: per
the praviso fo section 28(v) of the Aci which iy re-produced below for wasy
refErence:

Profits and gains of business or profession, =
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v} any interest, salary, bonis, commission or remuncration, by whatever
name called, due to, or received by, a partuer of a firm from sach firm:
Provided thar  wiere any  inleresi,  salary, bokis,  commission  or
reptuneration, by whatever name called, or any pert thereof s wot been
allowed ta be deducted wider clinse (b) of section 40, the fncome under tiis
clase shall be adfwsied fe (e exien of the amonnt nof 5o altowed fo be
deducied;

In siew of the above facts and considering tie legal position as nandated wnder
the provisions of the Aot & s praved that the addrions so made as salary
recelved  amounting  to  An28.333333374  Re6.66.66,667 and
R 06, 560,00 0300~ for A¥y 201516 ro 2007-18 respestively ave to be decdlared
as iflegal @nd the same may be direcied 1o be delesd and reliefultowed o the

Appellam,

It is respectfully submitted that the ratio of the aforesaid cases relied upan by
the Appellant are fully applicable to the facts of the case of the Appellant Tt is
prayed that te Hon bl Commisiioner of laconie-tavAppeals) may be plaased
to consider fe facts of the case and subw'ssion as chove may kindly be taken
on record aad the exorhitemt additions made fo the veturned income of the
Appellant may be et aside ared divections may be {sstied o the learned
Assessing afficer to delete the additions made in the assesiment order and
Justice may be rendered ds prayed in e aupe,

DECISION

511 [ have carefully considered the written subrission of the Appellant, the findings of the
AD in the assessment orders for AYs 2015-16 to 2017-18 and the material available on record.
In the assessment orders for the said assessment years, the AO made addition of unaccounted
receipts of partner’s remuneration from M/s SRS Mining based on the entries found in the loose
sheets seized from the two office premises of the said firm siwated at Bazullah Road and
Yogambal Strect in Chennai during the course of search conducted in the case of Sri. M,
Premkurnar, Sri. K. Srinivasuly, Sri. J. Sekhar Reddy and M/s S8R5 Mining on 08.12.2016
{hereinafter referred to as “SRS Group™). The unaccounted income quantified by the AQ on
the said basis amounted to Rs.28,33,33,333/-, Rs.6,66,66.667/- and Rs.16,50,00,000/- for AY's
2015-16 10 2017-18 respectively.

512  Thecontentions advanced by the Appellant in the written submission disputing the said
addition on various grounds have been carefully examined. The Appellant contended that the
seized loose sheets relied upon by the AQ for making the addition towerds unacmuntcd{‘:u:ipts
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of partner's remuneration from Mis. SRS Mining were not found and seized either from the
office premises af the said frm or from the residence of the Appellant. The Appellant
contended that the seized loose shests do not pertain to Mis, SRS Mining and they are not
authentic as they have not besn certified or verified by any of the partners. The Appellant
pointed cut that the seized locse sheets relied upon by the AQ do not have any reliability as
they did not contain the handwriting or the signaturs of the Appellant or other partners or any
emplovee of the firn.

513 Inthis regard, it is noticed on perusal of th: Panchnama dated 11.12.2016 relating to
the nffice premises of Mz, SRS Mining &t Bazullah Road, T.Magar, Chennai that leose sheets
were seized vide ANNKGARMPKSSRILS/S-] from the said premises on the said date. The
A0 relied on the Page Nos. 111 10 124 of the said scized loose sheets with regard to the receipt
of unaccounted parner’s remuneration by the Appellant from Mis, SRS Mining. Further, Itfs
noticed on perusal of Panchnama dated 03.02.2017 relating to the office premises of M/s. SBS
Mining at Yogambal Street, T Naper, Chennai that lcose sheets were seized vide
ANM/EGA/SRS-Y %/LS/S from the said premises cn the said date. The AO relied on the Page
Nas.76 to 104 of the said loosz sheets also with regard to the receipt of unaccounted partner’s
remunerztion by the Appellant from M. SRS Mining. Henze, it is evident from the record
that the loose sheets relied on by the AO for making the addition towards snaccounted partners
remuncration from Wis SBE Mining in the hands of the Appelant have been found and seized
from the office premises of Mis. SRS Mizing only, Hence, the contention of the Appellant tha:
the relevant loose sieets were neither found in the office premises of Mis. SRS Mining nor in
the residence of th: Appellant is found to be facually incorrect and the same is liable for
rejection. The Ground No.3 for AY 2015-16 and Ground Mod for A¥s2016-17 aad 2017-18

dealing with this issue are therefore dismisscd,

514 As regards the contention of the Appellant that the sefzed loose sieets do not pertain to
the firm MUs, SRS Mining, it is seen thal the Appellant did not fumish ony reasons backed by
evidence in support of the seid contention. As mentioned i the precading paragraphs, the
relevant loose shees were found and seized from tae office premises of M/s. SRS Mining. In
view of the provisiens of sec [32(4A) ard 292C, the material seized from the premises of Mfs
SRS Mining is required to be presumed to be belorging to Mis, SRS Mining and the burden is
on the Appellant to rebut the said presumption. However, no evidenue biss been farnished by
the Appellant for rebutting the said presumption. Henee, the contention of the Appellant thas
the seized loose sheets do mot pertain to Mis. SRS Mining Is held to be untenable. Thz
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contention of the Appellant that the seized loose sheets do not have any authenticity or
reliability since they are not in the handwriting of any of the partners or employees of the firm
and since they have not been verified and certified by any of the partners is also held to be
unacceptable in view of the rebuttable presumption laid down in sec [32(44) and 292C and in
the absence of furnishing of any evidence by the Appellant for rebutting the said presumpticn.
The Ground No.d for AY 2015-16 and Ground No.3 for AYs 2016-17 and 2017-18 dealing
with this issue are therefore dismissed.

515  The Appellant contended that the seized loose sheets constitute dumb documents which
are not reliable and no addition can be made based on the contents of the same, The Appellant
placed reliance on decisions of various Tribunals to contend that ne addition can be made on
the basis of dumb documents which do not reflect all the details about the transactions. In this
regard, it is noticed on careful perusal of the relevant seized loose sheets that the same are in
the nature of monthly summary sheets conaining detalls of the gross income from various sand
mines, the expenses incurred at the mining sites, the expenses incurred at the Head Office, the
net profit from the said business for the month, payments made towards partners remuneration,
sharing of the balance profit among the pariners, opening eash balance and closing cash
balance. 1t i= noticed that the month and the year to which such monthly summary sheets pertain
to are clearly mentioned st the top of the relevant seized loose sheets. [t is evident from the
nature of details available in the seized loose sheets that the same contain all the particulars
required to decipher the relevant transactions. Hence, the contention of the Appellant that the
seized loase sheets constitute dumb documents which do not have evidentiary value is held to

be unacceptable,

516 The Appellant centended that no corrobarative evidences are available with the AO
with regard to the contents of the seized loose sheets and no addition can be made based on the
same in the absence of cormoborative evidence. The Appellant placed reliance on the decisions
of various Tribunals to contend that addition cannot be made on the basis of uncomroborated
notings in laose sheets and papers. It is considered that this contention of the Appellant has no
merit since the requirement of having evidence to corroborate the contents of the seized
material is applicable in cases where the seized material is dumb in nature and the contents of
the same are required to be understood/appreciated with the help of any other corroborative
material, Asalready mentioned in the preceding paragraph, the relevant seized material in this
case do not constitute dumb documents and the same are self-contained in nature, which reveal

ell the details with regard to the transactions found noted therein, -1
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517 The Appellant contended hat the AQ acted more on suspicion and doubt rather than on
evidence. The Appellint stated that it is a settied principle of Law that suspicion however
srong cannat take the place of evidence. The Appellant placed reliance on several judicial
decisions in support of this legal principle. It is considered that this contention also does not
Have merit in the facts of the gase, The Appeliant has pod peintesd vut the specilic instawces of
inferences crawn by the AD which are based on suspicion and not based on evidence, As
already mertioned earlier, the seized loose sheets relied upon by the AD for concluding that
the Appellant was in reeeipt of unaccounted partner’s remuneration from M/ SRS Mining
contained all the relevant particulars to facilitate decipbering of the transactions noted therein,
T is naticed that the conclusion drawn by the AQ is based on the said material and thatno pan

of the said conclusion is based or mere suspicion or presumption,

518 The Appellant stated that remunerztion to patners has been debited to the wne of
[5.7.20 cromes each for AY's 20135-16 and 2016-17 in the books of account of M/s. SRS Mining,
cut of which the Appe lant is in reocipt of Bs.2.40 crores and Bs. 360 erores respectively. The
appellant sated that the said remuneration has been admitted by him as income in the retums
of income filed for the concemed assessment years  The Appellant ponted out that the
provisions of sec 40(bi(v) imposz restriction on the quantum of partner’s remuneration which
is allowable as deducsion in the hands of the partnership firm, The allowsble deduction is
required to pe computed based on the “book profits™ of the firm Lor the relevant previous vear,
which is the net profic as shown in the P&L Account computed in the manner laid cown in
chapter [V-D of the Azt as increased by the aggregate remunesation payable to the parners, if
such amourt has been deducted while computing the net profit. The Appellant pointed out that
the remuneation receivable from & firm is assessable as income in the hands of the parther as
per the provisions of sec 28(v) of the Act. However, as per the proviso to sec 2V}, the
pariner’s remuneration to the extent it has not been allowed as deduction in the hands of the
firm /s 400k is not includible in the hands of the pariner. The Appellant contended thatl even
if it is mssumed that the Appellant is in receipt of partner’s remuneration as per the seized
material, the same is not an allowable deduetion in the hands of te firm anc consequently, the
same cannot be included in the income of the pariner in view of he proviso to sec 28(v).

519 The contention of the Appellant has been carefully examined. As per the provisions of
sec AD{BY(iY, the remuneration paid to a working partner does not qualify for deducticn while
computing the total ircome of the firm unlzss such peyment of remuneration is authosised by
and is in accordance with ihe terms of the Jartnership decd, Purther, us po provisions of sec
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40(hi(v), there s a restriction on the gquantem of partner’s remuneration which is allowablz as
deduztion in the hands of the partnzeship firm. The allowable deduction is required to be
computed based on the “book profits” of the fim for the elevant previous year, which is the
net profit as shown in the P&L Account computed in the manner laid down in chapter IV-D of
the Actas increased by the apgregate remuneration payablz to the parners, if such amount has
been deducted while computing the net profit. The remuneration eceived from the firm is
liable to be treated as the business income in the hands of the pariner as per the provisions of
sec 28(v) of the Act. However, as par the peoviso to sec 28(v), the partner’s remuneration to
the extent it hasnot been allowed as deduction ir the hands 3f the firm w's 40(b) iz not includble
in e liwnds ul e et

520  Asperihe schemeofthe Actas mentioned above, the remuneration paidto the partners
B trable in the bads of e partnes unly wisn deduction bas beenallowed in respect of te
same in compuling the income of the partnership firm, Swch deduction is allowed in the hends
of the firm when the conditions laid down in sec. 40(b)(ii) that the pavment of remuneraticn is
authorised by and is in accordance with the terms of the parinership Jeed are satisfied and the
dedustion claimed is not in excess of the mcnetary limits specified in sec 40(b)(v). The
remuneration received by a partner 13 liable tor tax in the hands of the partner, only in such
cases and to the extent to which deduction for the same has been allowed in omputing the

income of the firm,

521 In this connection, it is noticed on perusal of the pertnership deed of M/fs SRS Mining
datesd 20112003, which ic applicable for the assessment years under consideration, that it
autherizes payment of rerruneration o all the three partmers (includirg the Appellant) who are
designated as the working »armers. As regards the quantum of remuneration to be paid to them.
the parinership desd specfies that the total amount of remuneration payable o the partners
¢hall be worked out on the basis of the “book profit” and the same shall be %0% of the book
profit on the first Be3 lakas of book profit and 609 of the balance smount of kool prodil. It
provides that the three patners ShriJ Sekar, Sari 5 Ramechandran and Shri K Rathinam are
entitled to remuneration at40%, 30%and 30% rspectively of the toted amount of remuneration
so worked out. Further, it specifies that the term “book profit” shall be considered as defined
in Explanation 3 to sec 40(b) of the Income Tax Act, It is evident Fom the said terms of the
parteership desa] (i the yusmiom of remunerativn which s payable (o the partrers and which
iz eligible for deduction in the hands of the partnzrship firmas per the provisions of sec 40(b(ii}
and <0(b3{v) i based on “hook profir” as defined in Explanation 3 to sec 40(b). Y
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522  In the said Explanation to sec 40(b), it is stated that the term “book profit” means the
net profit as shown in the P&L Account for the relevant previous year, computed in the manner
laid down in Chapter 1V-D as increased by the aggregate amount of remuneration paid / payable
to all the partners, i such amount has been deducted while computing the net profit. In view of
the same, the quantum of partrers remuneration which is authorised by the partnership deed
and which is eligible for deduction w's 40(b) in the hands of M/s, SRS Mining is based on the
quantum of net profit as per P&L Account. In the seized loose sheets, which were relied on by
the A, it is shown that the partner’s remuncration paid i cash, which is sought 1o be taxed by
the AD s unaccounted pariner’s remuneration in the hends of the Appellant and other two
partners, has been met out of the unaccounted cash profits of the firm. Such unaccounted profits
do not form part of the net profit as per P&L Account of the firm. As a consequence, the
remuneration paid to the partners out of such unaccounted profits does not qualify as the
remuncration autherised by and in accordance with the terms of the parinership deed and the
such remuneration is therefore not eligible for deduction w's 40{b) in the computation of the

total income of the partnership firm M/s SRS Mining.

523  As already stated earlier, the partner™s remumeration to the extent to which it has not
been allowed as deduction in the hands of the partnership firm as per the provisions of section
40(b) is not liable to be included in the total income of the concerned partners, in view of the
Proviso to seotion 28(v), since the said amount has already been subjected to tax in the hands
of the firm, Such partner’s remuneration which has suffered tax in the hands of the firm on
aceount of not being eligible for deduction w's 40{b), does not cunstitute taxable income in the
hands of the partner. If the same is taxed once again in the hands of the parner, it results in
double taxation, which is sought to be prevented by the statutory provisions by way of the
Frovisa to section 28(v) of the Act. In the present case, since the partner’s remuneration paid
in cash by Mfs SRS Mining as per the notings found in the seized material is not eligible for
deduction u/s 40(h) in the computation of the total income of the said partnership firm for the
reasons discussed in the preceding paragraph and thereby suffers tax in the hands of the firm
itself, the said remuneration received by the partners cannot be brought to tax in the hands of

the concerned pariners as per the Proviso 1o sec 28(v) of the Act.

£24 In view of the aforesaid discussion, it is held that the unaccounted partners
remuneration received by the Appellant from M/s. SRS Mining as per the seized loose sheets
is not lizble to be Included in the total income of the Appellant. Hence, the AQ is directed o
delete the addition of Rs.28,33,33,333/-, Rs.6,66,66,667 and Rs.16,50,00,000/ made in the

assesement orders for AYs 2015-16 10 2017-18 respectively towards unaceounted receipt of
partmer's remineration  The Ground of appeal No 2 for AY 200516 and Ground of appesl
Mo for AYs 201417 and 200718 are accordingly allawed.

On the second issue of “unaccounted investment in
immovable property”, the Id.CIT(A) held as under:

Unaccounted Investment in Immovable Property:

5.26 In the grounds of appeal for AYs 2016-17 and 2017-18, appellant
disputed addition of Rs.1,10,00,000/- and Rs.3,83,33,330/- made towards
unaccounted invested in immovable property in the assessmen order for
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AYs 2016-17 and 2017-18 respectively. The details of ground Nos.dealing
with the issue of unaccounted investment in immovable property for AYs
2016-17 and 2017-18 are as follows:
Assessment year Ground No
2016-17 2
2017-18 2
Findings of the AO in the assessment order:
5.27 In the assessment orders for Assessment Years 2016-17 and 2017-18

Assessing Officer  stated that during course of search at the registered office
of M/s. SRS Mining at Bazullah Road, T. Nagar,

Chennai on 08.12.2016, certsin books of sccounts and documents were seized vide
ANMECARLMPME SEBEDYS-2, The AD stated thot the seimed material contained details of

payments made to various persons. The AQ stated that the notings in the seizcd material
revealed that spgregate payments of Rs.14.8 crores were made to Shri Gopu Rajagopal
comprising of pavment of Bs.3 30 crores and Rs.11.50 crores made during the previous years
relevant to AYs 2016-17 and 2017-18. The AO stated that Shri Gopu Rajagopal is the
Authorised Signatory of M/s. Kara Propety Ventures LLP, Mumbai, 11 AC stated that the
subsequent enguiries ‘evealed that M/s.Kara Property Ventures LLP is constructing residential
apartments at Mungambakkam High Road, Chennai and the 3 partners of M/s.S8RS Mining
including the Appellant have beoked one fat each in the said project.

5238  [nview of the @mid information, Shi Gopu Rajagopal wes also subjected tnsearch action
ws 132 of he Act or 21.12.2006. During the course of the swarch, swom statement of Shr
Gopu Raagopal was recorded with reference fo  the malerial  seized vide
ANN/KEGAR/MPESSR/BEDVS-2 in the case of Mis. SRS Miring, In response to QMo 07 of
his statement, Shri Copu Rajagopal stated that he is the Authorised S gnatory of Mis.Kar
Property Ventures LLP and that he recelved cash paymenis azprepaling o Bs3.3 crores and
Rs.11.5 crores during the FY's 201 5-16 and 2016-17 from the Appellant, Shri K Rathinam and
Shri 1 Sekar Reddy whe have parchased one aparimant each in the project being developed by
M/s.Kara Froperty Ventures LLP. He stated that the suid payments in cash were received by
Fim on behalf of M/sKara Property Ventures LLP and that the same is on-money for the said
property transactions which is ousside the books of account of M/s.Kara Property Ventures
LLP, He szed that he admits fhe said unaccounted cash receipts as additional income for the

reapective finoneial years.

529 Having regard to the same, the AQ requesied the Appellant in the notice issued during
the assessment provesdings o confinn whether he has declared the cosh payments made by
him to Shri Gopu Rajagopal towards purchase of property from M. Kara Property Ventures
LLP in the returns of income Fled by him for AYs2016-17 and 2017-18. In the reply dated
21.01.2020, the Appellant styed that he booked a flat in the project at Mungambakkar
promoted by M/s Kara Property Ventures LLP and bz paid an advance of 25.25 lakhs by cheque
on 09,044,201 5 and R2.2,29,20,000/- by cheque on 26.09.201 5 that the said payments ol advance
ageregating to Rs.2,54,20,0000- are duly accounted in his books of account and are duly
teflected in the finaneinl statements Fled along with his return of income for AY 2016-17. He
stated that e is not aware of the sefzed loose sheets referred e by the AD and that he was not
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questioned regarding the contents of the said loose sheets either during the course of the search
or during the post search enquiries. The Appellant stated that he did not make any cash
pavinenis to M/s, Kara Froperty Ventures LLP either directly or through Shei Gopu Rajagopal.

530 The Appellant pointed out hat Shri Gopu Rajagopal has retracted the statemen: given
by aim during the search by filing an affidavit dated 05.00.2017 before the depariment. The
Appellant reiterated that no payments in cash have been made by him and ather two partners
of Mis. SRS Mining over and above the pgvments made by them through cheques / bank
transfer. In view of this, the Appellant stated that the question of admitting the amounts as per
seized materisl as undisclosed income in his hande ard the hands of other two partners of
Mis. SRS Mining does not arise,

331 Further, the Appellant statzd st lic s cancelled the booking of the flat sulssequent
to the search vide his requisition letter dated 13.06.J018 addressed 1o Mfs.Karm Property
Ventures LLF. He stated that M/sKara Property Ventares LLP has accepted his request and
issued a letter confirming the cancellation of the booking, The Appellant pointed out that in
the said letter, M/s.Kara Property Ventures LLP has conirmed that the Appellant paid advance
of Rs.2,5420,0004 cnly through chegues as sgainst the total consideration  of
Rs.12,81,45,000¢-. The Appellanl accordingly contended that the payment of cash by him
towards purchase of the property hae nor heen established with any cormoborative evidence
othzr than the statement of Shri Gopu Rajagopal which has already been retracted by hin, The
Apaellant contended that since the witness has wmed hostile as evidenced by the retraction
affidavit filed by him, the eviderce relied upon by tie department loses significanze and
becomes void and corsequently, the same cannot be used against him for amriving at

untisclused e in his lieods o the income tax procecdings.

531  After considering the reply fumished by the Appellant, the AD chserved that the seized
ma:erlal has revealed thar bivs, Kera Properly Ventures LLF roudived cash of Rs. 14.8 crores
towards sale of apartment to the three partners of M/s. SRS Mining. The AQ stated that the
said cash receipts have been added to the total income of Shri Gopu Rajagopal u/'s 68 of the
At as the said person accepted the same in his sworn stitement u's 132(4) of the Act, The AQ
stated that the cash payments mace by the three partners of M/fs, SRS Mining including the
Apoellant have to be assessed as undisclosed investment u/s 69 of the Act in their hands,

corsistent with the stand taken in the case of Shri Gopu Rajagopal,
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£33  [n the absence of details of the cash pasments made by each individual partner, the A
stated that the 2ggregate cash payments of Rs.2.30 crores and Rs.11.50 crores made durirg the
prevous years relevant 10 AYs 201¢-17 and 2017-18 are apportioned equally among the three
pariners for the purpose of quantifying the undiselosed investment ws 69, Accerdingly, the AD
made additivn ol Rs. 1,10 ciores and Rs.5,83,33,330/- in the hands of the Appellant towards
undizclosed investment ws 69 for AY's 2006-17 and 2017-18 respectively.

LANT'S 5L SSI0NS

534 The contentions of the Appellant as furnished in the written submission furrished
during the appeliate proceedings are extracted as under:

Ir iv submitted thar the leamed Assessing officer fas heavily relied on the
statement recordsd from one Mr. Shri Gopun Rajagopal and o dociment
seized from Rim for concluding that there were cash payments mmde for
purchase of properiy af NangambakSanm. However, the learned Assessing
afficer did not consider the fact that e very sume individiual fas rerracred
an 03012007, his statement given ot the fime of search by submiiting an
affidavit duly notariged by « Notary Fublic duritg the course of posi search
proceedings befire the frvestigadion officer wivich is duly eckaovwledyed and
available on the record of the learned Assessing officer.

It is submitted et the Appellamt bad booked a flat o Nungamoakkam,
promoed by M Kara Property Ventures LLP and paied an advance of
R, 2,52, 40,0000 by way of cheque, the above sawd payment ix duly acconnted
in the books of acceunts of the Apmellant awd veflected in the fnancial
statement filed along with the reqirns of income for the AY 20/ 6-2017 & 2017-
18, Subsequently due to delay in completion of tie profect, the Appellant had
reguested the seller to rerurn the advance rade which las beerr duly
ackrowledeed by e swid party and the advance paid iy reflected in the books
of accounts of th: Appellant from the date af dvance il date, coples of the
commpmication pertaining 1o the 'ransaction under consideration and
fimameial statemonts ave sumitted for the kind serusal and consideration af
the Hon 'We Conmissioner of Incone-fax,

D to delay fn the profect, the booking af the Mt was cancefled by the
assessee and letize confirming the cavcellation af the flar given &y M% Rara
Property Ventures was subwitted to the Assessing Offfcer during the course
of assessment proceedings. [t elucidares the foct that ne amouni has been
paid &t cask for booking of ihe propecty. The Asvessing Officer leas not
disputzd the evidence nor brought any adverse evidence on recond while

miaking the additon in the hands of the assesses. &
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It & sulmitted that the said loese sheet wiich is being relicd wpon by the
Jearned Assessing officer for making the addiion was found and seized from
#ha pramives of the ffrm A& SRS Minfng and nat feom fhe premices of the
Appellant, hence the sante cainot be considered as income of the Appellam
withour arteibuting or exablishing the souwrce for such fueds in the fands of
the individial,

Furihier, the register wherein the payments were alleged to have been made
to Gopu Rajagopal were seized from the premises af Mis SRS Mining vide
Amrexure ANNKGARMPRSSRB&EDE-2. The Appelfant further swbmits
that the seized maierial contains several cash recelprs aud cash payments and
mioreover there is no mention in e seized material that the paymenis f
Gopu Rajagopal were ade by the partners of the fivm, it commet be held thet
the source for the payments i from the parimers ard hence it i submitted
thear e addition can be made in the famnds of the partrers,

Further the Appellant vas not questioned about the lose sheet said to fave
Been found and seized from the firm regarding the fransaction or on casi
payments made refating to o purchase of the property diring the course of
ehe search aorfon ner dering tre posi search proceedings.

It is submitied that e learned Assessing afficer preceeded to make the
addition in the honds of the Appellant without appreciating the faci thar the
person fram wham stwements were recorded during the search action
corducted in their premises had retracted s statewent given at the time of
search by filing an affidavit and cs such the same canaot be relied upon for
making the addition as i does not have any eddence vane ard s cannot be
utllized against the Appeliant In the assessment order.

It ix submitied thay sinee the witnss has twned hostile as evidenced by e
Affidavit flled by him, the eviderce relled upon by the lecraed Assessing afficer
Tosex significance and becomes veid, since the witness of the depariment has
retrartad his awn statement before the depariment and becames hastile, e
sawie cannet be nsed againgt the Appellant for considering it ax reliahle plece
of evidence in arviving af the mdisclosed income in the  Incame-tax
proceedings relating to search and selzure assessment.

It is further rubmitted ihat the learned Assessing officer had not brought on
record with corroboratve evidences the sowces available with the Appellant
for swich an imvestment, that the learned Asvessing officer has proceeded o
conglude thet the Appellant had vested in the propesty ai Nungambeakkan
which is dore on doubt and withows awy eorraborative evidences and not
considering the submivciary and documents substoniiating e fravsactions
produced during the course of asszssmen proceedings.
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It is praved that the Hon 'ble Commissioner of Income-tex(Appeals) may be
pleaved 1o consider the facts of the case and the submission as abave and the
case faws relied wpon may kindly he taken on record and the exorbitant
additions mede to the retwrned frcome of the Appellani may be set aside and
divections may be isswed to the learned Assessing afficer o delete the additions
made in the assessmeni order and fustice may be rendered ay proved in the

appeal.

10N

535 I have carefully considered the written submission of the Appellant, the findings of the
AD in the asseserment orders for AYs 2016-17 and 2017-18 and the material available on record.
In the assessment arders for the said assessment vears, the AQ made addition of unaccounted
investment in immovable property based on the entries found in the register seized from the
office premises of M/s SRS Mining situated at Bazullah Road, T.Magar, Chennai during the
course of search conducted in SRS Group cases, The unaccounted investment quantified by the
AC on the said basis amounted to Rs.1,10,00,000/- and Rs.3.83,33,330/- for AYs 2016-17 and
2017-18 respectively.

536 The contentions advanced by the Appellant in the written submission disputing the said
addition on various grounds have been carefully examined. The Appellant pointed out that the
register, wherein the alleged payments mede 1o Sri.Gopy Rajagopal towands purchase of
immovable property are shown, was seized from the premises of the firm M/s SRS Mining vide
ANN/KGARMPKSSR/B&DVS-Z. The Appellant contended that since the said material was
not found and seized from his residence, the same cannot be considered as income of the
Appellant without atributing or establishing the source of such funds in the hands of the
Appellant. The Appellant pointed out that the register seized from the office premises of M/s
SRS Mining has notinge of several cash receipts and cash payments including the payments
allegedly made 1o Sri. Gopu Rajagopal. The Appellant contended that since the register is
seized from the premises of the firm and there is no mention in the register that payments o
Sri. Gopu Rajagopal were made by the pariners of the firm, it cannot be held that the source of
the said payments is from the pariners. The Appellant therefore contended that no addition can
he made in the hands of the partners in respect of the said alleged payments to Sri, Gopu

Rajagopal.
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537  Further, the Appellant contended that the AO heavily relied on the statement recorded
from Sri Gopu Rajagopal for concluding that cash payments were made by the Appeliant
towards purchase of property at Nungambakkam and that the AD did not consider the fact that
Shri Gopu Rajagopal has retracted his statement given at the time of search by submitting a
duly notarised affidavit during the course of post search proceedings on 03.01.2017 which is
available on the record of the AQ. The Appellant contended that the retracted statement of Shri
Gopu Rajagoepal cannot be relied upon for making the addition as the same does not have any
evidentiary value, Further, the Appellant contended that since the said witness of the
department has retracted his statement and became hostile, his statement cannot be considered
as a reliable piece of evidence which can be used against the Appellant for arriving at
undisclozed income in the hands of the Appellant.

538 The Appellant also submitted that the booking of the Fat at Nengambakkam was
cancelled by him due to delay in the project and he had requested the seller M/s, Kara Property
Ventures LLP 1o return the advance paid by him. The Appellant stated that the seller issued a
letter confirming the eancellation of the flat, a copy of which was submitted to the AD during
the course of assessment proceedings. The Appellant pointed out that the letter issued by
M/'s Kara Property Ventures LLP elucidates the fact that no advance has been paid by him in
cash for booking the property. The Appellant stated that the ACQ did not dispute the said
evidence furnished by him and did not bring on record any adverse comohorative evidence

while making the addition of unaccounted investment in the hands of the Appellant.

539 The contentions advanced by the Appellant have been carefully examined. The seized
material containing details of the amounts of k53,30 crores and Rs.11.50 crores paid 1o Shri
Gopu Rajagopal during the FY's 2015-16 and 2016-17 is represented by a register seized from
the office premises of the parnership firm  M/sSRS  Mining  vide
ANMNKGARMPESSR/B&IVS-2 durlng the course of the search in SRS Group of cases. The
Appellant is one of the parmers of the said firm, As stated by the AO in the assessment order,
the said register contained details of cash payments made to various persons. On perusal of the
copies of the relevant seized register, it is noticed that the cash payments made to Shri Gopu
Rajagopal are included in the rumerous cash payments found noted in the said scized register.
Out of such numerous cash payments in the register, the AD considered the cash payments
tmade to Shri Gopu Rajagopal alone as the unaceounted payments made by the Appellant and
the other two partners of Mis. SRS Mining on the ground that the said cash payments were
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made as advance pavments in the nature of on-money for purchase of one flat by each of tie

three partners in the project being corstructed by M/'s.Kara Property Ventures LLP.

540 However, the said conclusion of the AD has been erromecasly arrived at witheut
considering the source of 1e said cash payments and withcut establishing that the sources re
attributable to the partners themselves (including the Appellant). The relevant regisier
contzining the notings of cash payments made t> Shri Gopu Rajagopal was found and seizd
fivnn the oifice premises of M3, SIS Mining and it contalns deteils of numerous other cash
payments made 1o various persons. On perusal of the copies of the re'evant seized material it
is noticed that there is no mention therein regarding the sources of the cash payments noted
thersin. Further, it is observed that there is no specific mertion in the seized material to shew
that the cash pavments made to Shri Gopu Rajegopal have been sourced from the Appellant
and the other two partners of M/s. SRS Mining In the absence of any such evidviws in be
seized material, the inference drawn by the A that the said cash payments o Shri Gopu
Rajazopal were made by the three patners from their own sources of income 18 considered to
be a mere presumption without supporting evidence, Moreover, since the register was seimed
from the premises of Mis SRS Mining and contains several other cash payments also, the
provisions of sec 132(4A) and 292C lay down a rebuttable presumplion that the said seized
material belongs to M/s. SES Mining. The said rebuttable presumption is not applicable against
the partners of the firm anless the seized muterial itsell contains evidence that the cish
payments to Shri Gopu Rejagopal noted therein were made by the partiers themselves. Hence,
it is considersd that the seized material does not constitute adequate evidence to infer that the
cash payments stated 1o have been made to Shei Gopu Rajagopel therein represented
unaccounted payments made by the three partners including the Appellant.

541  As regards the facual correcness of the cash payments stated to have jeen made to
Shri Gopu Rajagopal, the A0 relied on the swomn statemert of Shri Copu Rajagepal recorced
on 21.12.2016 in the course of search &t the residence of the sald perscn. In the sid siatement,
Shri Gopu Rajsgopal admitted that he received zash payments aggregating to Rs.14.80 croves
in his capacity as the Authorised Signatery of M/s. Kara Froperty Ventures LLP towards the
payments for the apartments purchased by the three partners in the project being developed by
the said firm. However, Skri Gopu Rejagopal retracted his sworn statement by filing a notarised
affidavit cn 03.01.2017. n the affidevit, he stated that he was interrogated continuously [or
more than 30 hours and he was under pressure and competely exhausted both mentally nd
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physically during the said interrogation, He stated that he was not aware as to what answers
have been written in the statement and that the seid statement was recorded under foree,
coercion, undue influence and in complete confused state of mind. The Appellant furnished
copy of the retraction affidavit to the AD during the assessmeni proceedings. 1t is noticed tha
the A did not dispute the retmaction affidavit of Shri. Gopu Rajagopal by subjecting the claim

o7 the said person in the affidavit to verification throagh cross-examination of the szid person.

542 Murewver, Slei Gupe Reagopal is o third paty whose staitement was sought to be relicd
on by the AD as adverse evidence against the Appellant. The said persor therefore represents
pwiness of the department against the Appellant, Since the wimess has retracted his statemen
and turned hostile, his statement can no longer be regarded as evidence against the Appellant,
This is regardiess of whether his retraction is considered valid or otherwise, for the purpose of
assessment made in O bamls of Shei Gopu Rajageguel bused on the said statcoent. In the
assessment arder, the AD stated that since addition towards receipt of cash of Rs. 1480 crore:
has been made in the assessment of Shei Gopu Rajugopal, the corresponding cash payments
have to be considered for addition in the hands of the three partners towards undisclosed
irvestment w's &9, in srder to rraintain consistency with the stand taken in the assessment of
Sari Gopu Rajagopal. However, as mentioned above, the retraction of Shri Gopu Rajagopsal
stands on a different footing when considered in the context of assessment in his own cuse,
since the stetement recorded w's 132(4) constitutes an imporant piece of evidence in the case
of the person who was searches, in the course of which the statement of the said person was
rendered. On the other hand, the implication of retraztion of his sworn statement w 132(4) in
tre assessment of the Appellast and other twe panners of Mis, SRS Mining Is complerely
dfferent, since the sa'd statement constitutes statement of the third party who is a witness of
the department agains: the Appellant. The rerracted statement of such a witness cannot be hele
against the Appellant unless any other indesendent corroborative evidence is broughi on record
by the AQ. In view of this reason, the action of the AQ in making addition of uraccounted
irvestment w's 6% in tie hands of the partners including the Appellant, mercly for the sake of
being consistent with the addition made in the assessment af Shei Gopu Rajagopal is not legally

sustainable.

543  Apart from the above, it s ohserved that the Appellant prid advances of Rs.25 00,000/
aned R<. 27020, (0= through cheques dated 09.04.2005 and 26.09.2015 respectively towards
bocking of the flat in the projec: being constructed by M/s.Kam Property Ventures LLP. The
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aggregate amount of advances paid by the Appellant through cheques worked out to Rs
2,54,20,000¢- and the same is duly reflected in the return of income filed for AY 2016-17 under
the head “loans and advances™ in the name of M/s, Kara Property Ventures LLP. The Appellant
informed the same to the ACQ during the course of assessment proceedings and furnished copy

of the relevant ledper account in his books of account,

544  Subseguent to the search, the Appellant requested M/s. Kara Property Ventures LLP for
cancellation of the booking of the Mat vide letter dated 18.06.2018, Based on the said request,
M/s. Kara Property Ventures LLP vide letter dated 20.06.2018 addressed to the Appellant
agreed for the cancellation of the booking, In the said letier, Mfs. Kara Property Ventures LLP
stated that it has received aggregate amount of F.2,54,20,000¢ through cheques so far as
against the agreed total consideration of Rs.12,81.45,500/- and that the same shall be refunded
to the Appellant after deducting the service tax and TN VAT paid / payable in respect of the
transaction. The Appellant submitted these facts along with the letter issued by Mfs. Kara
Property Ventures LLF confirming the cancellation of the booking to the AQ during the course
of the assessment proceedings. The said letter of M/s. Kara Property Ventures LLP furnished
by the Appellant to the AD constitutes evidence in support of the Appellant’s claim that no
cash payments a5 found noted in the seized material were made wwards advance for purchase
of immovable property from Mis. Kara Property Ventures LLP. 1t is observed that the AO did
not dispute the said evidence furnished by the Appellant in the assessment order, The AO did
not bring any other evidence on record to discredit the evidence furnished by the Appellant.
Hence, it is noticed that the AD has erroneously disreparded the evidence fumnished by the
Appellant without citing any reasons and without leading corroberative evidence in support of

the inference sought to be drawn by him against the Appellant,

5.45  On the basis of the discussion made in the preceding peragraphs, it can be seen that
there is no evidence in the material seized from the office premises of M/, SRS Mining that
the cash payments allegedly made to Shri Gopu Rajagopal towards advance for purchase of
immovahle property have been made by the Appellant and the other two pariners of M/s. SRS
Mining from their own sources of income and no such nexus has been established by the AQ
through any corrobarative evidence. It can be seen that the AO has wrongly placed reliance on
the retracted statement of Shri Gopu Rajagopal in drawing the inference that the Appellant and
the other two parners have made unaccounted investment in property by way of making
advance payments in cash, though the said person, being a third party, is a witness of the
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department and the retracted statement of a witness of the department cannot be held against
the Appellant. Further, it can be seen that te AL has wrongly disregarded the evicence
furnished by th: Appellart by way of letter corfirming the cancellation of bosking of the flay
issued by Mis. Kara Proparty Ventures LLP. which supparted the caim of the Appeliant that
no advances were paid in cash, withent dispusing the sad evidence and without bringing on
record any cormborative evidence to establish the payment of cash edvances by the Appellant,
[ view of these reasons, it is keld that the addition towards unaccounted investrient in purchase
al immaovable property made in the assessment orders For AYs 2016-17 and 2007-18,
represented by the entries of cash payments made to Shri Gopu Rajagopal in the seized material,
is nct tenablc on facts as there is no conclusive evidence to earahlish the swre. Accord ngly.
the Ground of appeal Mo.2 for both the assessment years are treated as allowed, Therefom, the
AD 5 herehy cirected to delete the addition of Rs.1,10,00,000/- and Rs.3,83,33,350/- made in
the sssessment orders for AYs 2016-17 and 2017-18 towards unaccounted investment u's 69

of the Aet respectively.

6. Aggrieved by the order of the Id.CIT(A) the revenue preferred
appeals before us. On the first issue of “addition of unaccounted
partner’s remuneration received from the SRS mining”, the revenue
argued that the Ld. CIT(A) erred in directing the assessing officer
to delete the addition of Rs. 6,66,66,667/- made towards
unaccounted receipt of partner's remuneration quantified on the
basis of materials seized during the course of search. The Id.DR
of the revenue further submitted that the Ld. CIT(A) failed to
appreciate that the remuneration was received in cash by the
assessee from the firm as evidenced by the materials seized in
the office of the firm, which is required to be assessed in the
hands of the assessee. It is furthermore submitted by the
revenue that the Ld.CIT(A) held that the partner's remuneration
to the extent which has not been allowed as deduction in the
hands of firm as per the provisions of 40(b) of the Act is not
liable to be included in the total income of the partners.

7. Per contra, it is the argument of the assessee that the
loose sheet relied upon by the AO was neither found nor

seized from the residence of the appellant or from the office
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of the appellant. Further argument of the assessee is that
without corroborative evidence available, the addition made
by the AO on this account cannot be sustained. The
assessee further advanced argument that the very same
material was considered in the completed assessment of the
firm and the same is pending adjudication before the
Hon'ble Supreme Court against the remanding back /the
setting aside of assessment order to AO by the Hon’ble
jurisdictional High Court for fresh assessment. Further, the
returns and statements of computation of income of the
assessee also records that the appellant has admitted a
sum of Rs.2,40,00,000/- and Rs.3,60,00,000/- towards
remuneration to partners for AYs 2015-16 and 2016-17 as
per the provisions of section 40(b)(ii) of the Act which is
duly supported by the Partnership Deed. This is an
undisputed fact that while finalizing the firm’s accounts for
the AYs 2015-16 and 2016-17, remuneration to the
partners to the extent of Rs.7,20,00,000 and
Rs.7,20,00,000/- respectively has been debited in the
books. This is also reflected in the Profit& Loss Account of
the partnership firm which is attached to the Return of
Income furnished before the date of search. Out of this,
Appellant had received Rs.2,40,00,000 and
Rs.3,60,00,000/- and this has been admitted in the returns
of income furnished AYs 2015-16 and 2016-17.The
Appellant further apprised the fact that while finalizing the
firm’s accounts for AY 2017-18, no remuneration to the

partners has been debited in the books. In fact, this is
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reflected in the P & L Account of the partnership firm which
is attached to the Return of Income furnished. Therefore,
there is no justification to make further addition of
Rs.28,33,33,3337/-, Rs.6,66,66,667 and Rs.16,50,00,000/-
as salary received for AYs 2015-16 to 2017-18 respectively
based on the loose sheet found and seized by the
department without any other corroborative evidences other
than written in the purported loose sheet.

It is further submitted by the Id. Counsel for the assessee
that the addition made by the Assessing Officer is stated to
be representing salary received by the Appellant from the
partnership firm SRS Mining. Salary received / receivable by
a person from the firm in which he is a partner is assessable
as income in his hands as per section 28(v) of the Income-
tax Act, 1961. Section 40(b) (v) imposes restrictions on the
quantum of such salary which is allowable as deduction in
the hands of the partnership firm and such restrictions are
to be based on “book profits” of the relevant previous year.
The term “Book profits” has been defined in Explanation 3
to section 40(b) (v) in the following words:

“For the purpose of this clause, “book profits” means the
net profit, as shown in the profit and loss account for the
relevant previous year, computed in the manner laid down
in Chapter IV-D as increased by the aggregate amount of
the remuneration paid or payable to all the partners of the
firm if such amount has been deducted while computing the

net profit.”
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Therefore, it is submitted by the appellant that what is
debited in the firm’s books alone is taxable in the hands of
the partners. The learned Assessing officer has not brought
out on record or in the assessment order any concrete
findings with documentary evidences that the Appellant had
in fact received more salary than what had been admitted in
the return of income, nor that the partnership firm had in
fact paid anything more than what was debited in its
accounts as salary to the partners. The modus of payment
of such salary to the Appellant is also not established by the
learned Assessing officer and the said amount is also not
found or seized from the Appellant during the course of the
search, nor any un disclosed investments reflecting the
equaling amount was found by the department, the
additions are made only on assumptions and doubt which
cannot be upheld in a search and seizure assessment. The
only evidence relied on by the Assessing Officer is a loose
sheet of paper found and seized from a third party which
also does not indicate that so much of amounts were paid
as salary to the partners of the firm.

It is further submitted that even if the contents of the
seized materials are assumed to be correct, the same
cannot be considered to be taxable in the hands of the
Appellant since the same is not eligible for deduction in the
hands of the firm and hence it cannot be included in the
income of the partners as per the proviso to section 28(v)
of the Act which is re-produced below for easy reference:

Profits and gains of business or profession.
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(v) any interest, salary, bonus, commission or
remuneration, by whatever name called, due to, or
received by, a partner of a firm from such firm:
Provided that where any interest, salary, bonus,
commission or remuneration, by whatever name
called, or any part thereof has not been allowed to be
deducted under clause (b) of section 40, the income
under this clause shall be adjusted to the extent of the
amount not so allowed to be deducted;
In view of the above facts and considering the legal position
as mandated under the provisions of the Act,the Id. Counsel
for the assessee prayed that the additions so made as
salary received amounting to Rs.28,33,33,3337/-,
Rs.6,66,66,667/- and Rs.16,50,00,000/- for AYs 2015-16 to
2017-18 respectively are to be declared as illegal and the
same may be directed to be deleted and relief allowed to
the Appellant. The Id. Counsel for the assessee also read
out the ratios of judgment which has been referred by the
Id. CIT(A). He further argued that the loose papers found in
search are dumb documents and cannot be the sole basis
for the addition.
8. We have heard the rival submissions on the “addition of
unaccounted partner’s remuneration received from the SRS
mining”. This issue hinges upon the loose sheets
ANN/KGAR/MPKSSR/LS/S-1 and ANN/KGA/SRS-YS/LS/S.
These purported seized Iloose sheets shows total
remuneration paid to the three partners
asRs.85,00,00,000/-, Rs.20,00,00,000/- and
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Rs.49,50,00,000/- for AYs 2015-16 to 2017-18. The AO
quantified the remuneration paid to the three partners and
the share of each partner at 1/3 of the total amount of
remuneration as Rs.28,33,33,3337/-, Rs.6,66,66,667/- and
Rs.16,50,00,000/- for AYs 2015-16 to 2017-18 respectively.
We observe that the Id. CIT(A) in its para 5.14 noted as
under:
“the Appellant did not furnish any reasons backed by
evidence in support of the said contention. As
mentioned in the preceding paragraphs, the relevant
loose sheets were found and seized from the office
premises of M/s. SRS Mining. In view of the
provisions of sec 132(4A) and 292C, the material
seized from the premises of M/s. SRS Mining is
required to be presumed to be belonging to M/s. SRS
Mining and the burden is on the Appellant to rebut the
said presumption. However, no evidence has been
furnished by the Appellant for rebutting the said
presumption. Hence, the contention of the Appellant
that the seized loose sheets do not pertain to M/s.
SRS Mining is held to be untenable. The contention of
the Appellant that the seized loose sheets do not have
any authenticity or reliability since they are not in the
handwriting of any of the partners or employees of the
firm and since they have not been verified and
certified by any of the partners is also held to be
unacceptable in view of the rebuttable presumption
laid down in sec 132(4A) and 292C and in the absence
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of furnishing of any evidence by the Appellant for
rebutting the said presumption. The Ground No.4 for
AY 2015-16 and Ground No.5 for AYs 2016-17 and
2017-18 dealing with this issue are therefore
dismissed.”
9. We find that the Id. CIT(A) is right to some extent in
holding that the provisions of sec 132(4A) and 292C, the
material seized from the premises of M/s. SRS Mining is
required to be presumed to be belonging to M/s. SRS
Mining and the burden is on the Appellant to rebut the said
presumption. However, no evidence has been furnished by
the Appellant for rebutting the said presumption. Hence,
the contention of the Appellant that the seized loose sheets
do not pertain to M/s. SRS Mining is held to be untenable.
Therefore, on the facts of this case, we are also no
convinced by the arguments of the assessee on loose
papers as mentioned supra. Although, we have reservation
on the issue of loose papers/dumb documents found in
search u/s 132 of the Act.
10. Further, we have see this issue from another angle as
discussed by the Id. CIT(A). What is the permissible limit for
the remuneration to partners as per provisions of the Act?
Section 40(b)(ii) and Section 28(v) of the Act are as under:
Section 28(v):

any interest, salary, bonus, commission or
remuneration, by whatever name called, due to, or

received by, a partner of a firm from such firm:



36

ITA No. 1274 to 1281 & 1283/Chny/2023

Provided that where any interest, salary, bonus,
commission or remuneration, by whatever name
called, or any part thereof has not been allowed to be
deducted under clause (b) of section 40, the income
under this clause shall be adjusted to the extent of the

amount not so allowed to be deducted;

40. Amounts not deductible:

Notwithstanding anything to the contrary in sections 30 to
38, the following amounts shall not be deducted in
computing the income chargeable under the head "Profits

and gains of business or profession”,—

(ii) any payment of remuneration to any partner who is a
working partner, or of interest to any partner, which, in
either case, is not authorised by, or is not in accordance

with, the terms of the partnership deed; or

11. As per section 40(b)(ii) of the Income Tax Act, any
remuneration paid by the firm to any of its partners which is
not authorised by the partnership deed will not be allowed
as a deduction. The conjoint reading of section 40(b) (ii)
and Section 28(v) of the Act is that even if it is assumed
that the appellant is in receipt of partner’s remuneration as

per the seized material, the same is not an allowable
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deduction in the hands of the firm and consequently, the
same cannot be included in the income of the partner in
view of the proviso to section 28(v) of the Act. We further
find that the returns and statements of computation of
income of the assessee admits a sum of Rs.2,40,00,000/-
and Rs.3,60,00,000/- towards remuneration to partners for
AYs 2015-16 and 2016-17 as per the provisions of section
40(b)(ii) of the Act which is duly supported by the
Partnership Deed. Further, in this case, we are of the
considered opinion that the presumption of noting/contents
mentioned in the loose sheets ANN/KGAR/MPKSSR/LS/S-1
and ANN/KGA/SRS-YS/LS/S is not available to the revenue
in the light of the provisions of section 40(b)(ii) read with
section 28(v) of the Act. Therefore, in the light of above
facts, on the issue of “addition of unaccounted partner’s
remuneration received from the SRS mining”, we do not
intend to interfere in the order of the Id. CIT(A) hence,
upheld the same.

12. On the second issue of “unaccounted investment in
immovable property”, the counsel for the revenue
completely relied upon the order of the AO. The Id. Counsel
for the assessee submitted that Shri Gopu Rajagopal, on
03.01.2017 has retracted his statement by filing affidavit.
The Id. Counsel for the assessee pointed out that no
payments in cash have been made by appellant and other
two partners of M/s. SRS Mining over and above the
payments made by them through cheques / bank transfer.

The counsel for the Appellant stated that the assessee has
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cancelled the booking of the flat subsequent to the search
vide his requisition letter dated 18.06.2018 addressed to
M/s.Kara Property Ventures LLP. He further stated that
M/s.Kara Property Ventures LLP has accepted his request
and issued a letter confirming the cancellation of the
booking. In the said letter, M/s. Kara Property Ventures
LLP has confirmed that the Appellant paid advance of
Rs.2,54,20,000/- only through cheques as against the total
consideration of Rs.12,81,45,000/-. The Appellant
furthermore contended that the payment of cash by him
towards purchase of the property has not been established
with any corroborative evidence other than the statement of
Shri Gopu Rajagopal which has already been retracted by
him.

In the case of K.P Varghese Vs. ITO (1981) 131 ITR 597,
the Hon'ble Apex Court held that “the onus of establishing
that the conditions of taxability are fulfilled is always on the
revenue and that throwing the burden of showing that there
is no under-statement of consideration on the assessee
would be to cast an almost impossible burden upon him to
establish the negative, namely, that he did not receive any
consideration beyond what has been declared by him. It
needs to be held that the burden is on the revenue to
adduce proper evidence to corroborate the contents of the
seized material for the purpose of establishing that the
Appellant was in fact in receipt of the payments as noted in
the seized material”. It is evident that such a burden has

not been discharged by the revenue in the case of the



39

ITA No. 1274 to 1281 & 1283/Chny/2023

Appellant. As per the decisions of the Hon'ble Apex Court in
the cases of CBI Vs. VC Shukla & Others (1998) 3 SCC 410,
Common Cause (A Registered Society) Vs. Union of India
(2017) 77 taxmann.com 254 (SC) and Dhakeshwari Cotton
Mills Lids. CIT (1954) 26 ITR 775 (SC) corroborative
evidence is essential to support the evidence found in third
party premise. In order to properly appreciate the issue, it
is useful to refer to the following extract from the decision
of Hon'ble Apex Court in the case of Dakeswari Cotton Mills
Ltd Vs. CIT (1954) 26 ITR 775 (SC): "As regards the second
contention, we are in entire agreement with the learned
Solicitor-General when he says that the Income-tax Officer
is not fettered by technical rules of evidence and pleadings,
and that he is entitled to act on material which may not be
accepted as evidence, a court of law, but there the
agreement ends; because it is equally clear that in making
the assessment under sub-section (3) of Section 23 of the
Act, the Income Tax Officer is not entitled to make a pure
guess and make an assessment without reference to any
evidence or any material at all. There must be something
more than bare suspicion to support the assessment under
section 23(3). The rule of law on this subject has, in our
opinion, been fairly and rightly stated by the Lahore High
Court in the case of Seth Gurmukh Singh (supra)". As
evident from the decisions cited above, though it is true
that the provisions of Evidence Act do not apply with the
same rigor to the Income Tax proceedings, the AO is not

entitled to make a pure guess and make an assessment
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without reference to any evidence/material. It follows there
from that addition cannot be made unless there is
corroborative evidence to validate the entries found in the
material seized from a third party. It is seen that in the
cases of CBI v. VC Shukla & Others and Common Cause (A
Registered Society) v. UOI (supra), it was held that it is an
established legal principle that every transaction even when
recorded in the regular books need to be independently
corroborated and proved when some liability is to be
fastened in respect of such transactions. This decision was
rendered with reference to section 34 of the Indian
Evidence Act. Though the technical rules of Evidence Act are
not strictly applicable to Income Tax proceedings, the legal
principle laid down by the Hon'ble Supreme Court in these
cases that independent corroborative evidence is required in
respect of entries in regular books of account when a
liability is sought to be fastened based on such entries
would be broadly applicable to Income tax proceedings also
in cases where tax liability is sought to be fastened on an
assessee based on entries found in the notebooks/loose
sheets seized from a third party. In the case of the
Appellant, addition was made in the assessment order for
the AY 2017-18 on the basis of the entries found in material
seized from a third party. When the tax liability was sought
to be fastened on the Appellant based on the said seized
material, the AO was duty bound to prove the correctness
of the entries in the seized material with independent

corroborative evidence. However, it is noticed that no such
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corroborative or cogent evidence has been brought on
record and relied upon by the AO in the assessment order.
It is also relevant to point out that ITAT, Bangalore held in
the case of ACIT Vs. Shri B. S. Yediyurappa in ITA No.
14/Bang/2019 vide order dated 07.04.2022 that the
addition made in the hands of the said person, who was the
Chief Minister of the State of Karnataka during the relevant
period, based on the entries of cash payments found
recorded with the initials "BSY" in the material seized during
the course of search conducted in the case of a third party
is not sustainable in the absence of any evidence to
corroborate the noting in the seized material. The said
decision is squarely applicable to the facts of the present
case. The relevant portion of the decision of the Tribunal is
extracted as under: “18. The payments are within the
knowledge of the person, who written it. However, the said
person denied the payment in the cross-examination and
finally there is no evidence to suggest as to what they stand
for and whom they referred to. Since the seized material is
neither the regular books of account nor kept in the regular
course of business of the assessee. They were not sufficient
enough to fasten the liability on the present assessee,
against whom they were sought to be used. The seized
document collected by the department did not raise a
reasonable ground to believe that there is a valid payment
to the present assessee so as to award contract to the
KNNL and the payment is relating to for awarding the

contract of UBP. The seized material itself would not
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furnished evidences of the truth of their contents and that
was not corroborated by any further evidence so as to hold
that the assessee has actually received the said payment.
In view of this, we are of the opinion that the order of the
earlier Bench in the cases of Shri D.S.Suresh Vs ACIT in ITA
Nox462 & 463/Bang/2020 (AYS 2009-10 & 2011-12), dt
22.02.2021 and Shri D.V.Sadananda Gowda Vs ACIT in ITA
No.895/Bang/2019 (AY 2011-12). dt. 30.03.2021, are
squarely applicable to the present facts of the case and
accordingly in view of the above discussion, we confirm the
deletion of the addition made by the CIT(A). Hence, the
grounds raised by the Revenue are dismissed”. As already
discussed in detail in the preceding paragraphs, the seized
material is in the nature of a flawed document which does
not contain complete and unambiguous information to
arrive at any conclusion based solely on the said material
that the Appellant was in receipt of the payments found
noted therein. There is no corroborative evidence to prove
that the payments noted in the seized material have
actually materialised and transfer of money has actually
taken place between the concerned parties. In view of these
reasons, it is required to be considered that the AO has not
discharged the onus cast on the revenue to prove that the
Appellant had actually paid as reflected in the seized
material with reliable and cogent independent evidences to
corroborate the entries in the seized material.

During the course of hearing before us, the Appellant has

relied upon the various decisions of the jurisdictional
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tribunal which are applicable to the facts and circumstances

to the case of the Appellants.

The following are the decisions that are relied upon:-

DCIT Central Circle-2(4) Chennai vs. O
Pannerselvam in ITA No. 581 & 582/Chny/2023
dated 05.04.2024

DCIT Central Circle-2(2) Chennai VS
Karuppagounder Palaniswami in ITA No. 125, 126,
127 and 213, 214, 215 / Chny/2023 dated
03.04.2024

DCIT Central Circle-2(4) Chennai vs Vaithialingam
in ITA No. 604,605,606/chny/2023
dated03.04.2024

DCIT Central Circle-2(4) Chennai vs Vivek papisetty
in ITA No. 211, 212 and 405/Chny/2023 dated
02.04.2024

DCIT Central Circle-2(4) Chennai vs P Ram Mohan
Rao in ITA No. 223,224,225/Chny dated
02.04.2024.

In all the above cases, we find that the AO made addition(s) on the

basis of the seized material that was found and seized from M/s.

SRS Mining. The Revenue appeals in all the above cases were

dismissed by the Tribunal upholding the order of the Commissioner

of Income Tax (Appeals). We also observe that the payment of cash

by him towards purchase of the property has not been established
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with any corroborative evidence other than the statement of Shri
Gopu Rajagopal which has already been retracted by him. We also
note that the assessee has cancelled the booking of the flat
subsequent to the search vide his requisition letter dated 18.06.2018
addressed to M/s.Kara Property Ventures LLP. In fact, M/s.Kara
Property Ventures LLP has accepted his request and issued a letter
confirming the cancellation of the booking. In these cases, the AO
miserably failed to show that the said amount emanates from the
coffers of the appellant. Hence, in the background of the above
judicial decisions(s) brought out supra, we are of the considered
view that the action of the A.O. in making the addition, without
bringing corroborative evidence is not legally and factually
sustainable. In a similar situation the Banglore Bench of Tribunal in
the case of Carpenters Classics (Exim) P. Ltd. Vs DCIT [2008] 299
ITR (AT) 124 has reviewed the case law on the subject and found
that a retraction statement has to be considered in the light of all
relevant facts. We also find that the Id. CIT(A) has meticulously
gone through the seized materials, loose papers, retraction etc. and
given the cogent findings. Hence, we are not inclined to interfere in
the order of the Id.CIT(A) on this issue. Accordingly, all the nine

appeals of the revenue are dismissed.
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13. In result, all nine appeals of the revenue are dismissed.

Order pronounced in the open court on 30™ April, 2025
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