IN THE INCOME TAX APPELLATE TRIBUNAL
“C” BENCH : BANGALORE

BEFORE SHRI PRASHANT MAHARISHI, VICE PRESIDENT

AND

SHRI SOUNDARARAJAN K., JUDICIAL MEMBER

ITA No.1082/Bang/2024

Assessment year :

2020-21

Adarsh Developers, Vs. | The Deputy Commissioner
No.2/4, Langford Garden, of Income Tax,
Richmond Town, Central Circle 2(1),
Bangalore — 560 025. Bangalore.
PAN: AAGFA 3674G

APPELLANT RESPONDENT

ITA No.1160/Bang/2024

Assessment year :

2020-21

The Deputy Commissioner
of Income Tax,

Central Circle 2(1),
Bangalore.

APPELLANT

Vs.

Adarsh Developers,
No.10, Vittal Malya Road,
Bangalore — 560 001.
PAN: AAGFA 3674G

RESPONDENT

Assessee by

Shri Hemant Pai, CA

Revenue by

Ms. Neera Malhotra,
CIT(DR)(ITAT), Bengaluru.

Date of hearing

08.04.2025

Date of Pronouncement

29.04.2025




ITA Nos.1082 & 1160/Bang/2024
Page 2 of 60

ORDER

Per Prashant Maharishi, Vice President

1.

M/s Adarsh Developers (assessee) and The Deputy Commissioner of
Income tax CIT, CC 1(2), Bangalore [The 1d. AO ] has preferred
cross appeal against the appellate order passed by the Commissioner
of Income Tax (Appeals)-15, Bangalore [ld. CIT(A)] dated 30.3.2024
for AY 2020-21 wherein the appeal filed by the Assessee against the
assessment order passed by the Id AO was partly allowed. Both the

parties are aggrieved and are in appeal before us.

At the time of hearing, the 1d. AR submits that in appeal of the
assessee in ITA No.1082/Bang/2024 dispute has been settled under
Vivad Se Vishwas Scheme, 2024 (VSVS) and Form 4 has also been

issued on 25.1.2025 and therefore the appeal does not survive.

On examination of the above Form, it is correct that the dispute in
appeal filed by the assessee has been settled and therefore ITA
No.1082/Bang/2024 is dismissed as withdrawn.

Now only appeal in ITA No.1160/Bang/2024 filed by the 1d. AO
survives, wherein the appeal filed by the assessee against the
assessment order passed by the AO u/s. 143(3) of the Act dated
20.9.2022 was partly allowed.

The grievance of the Id. AO is as per the following grounds of
appeal:-
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“1. Based on the facts and circumstances of the case, the learned
CIT(A) was not correct in deleting the addition made by the AO

2. The CIT (A) erred in deleting the addition made on account of
write off of Sundry Advances given to M/s Adarsh Reality and Hotels
P Ltd (ARHPL) without appreciating the fact that the advances had not
become bad as the advances was being regularly repaid by ARHPL and
the outstanding was reducing year on year.

3. The CIT(A) erred in deleting the addition made on account of
write off of Sundry Advances U/s 37 when the advances made related
to capital advances given on account of transfer of land and licences to
ARHPL by the assessee.

4. The CIT(A) erred in deleting the addition made on account of
write off of sundry advances U/s 37 just on the ground that the
advances were written off in the books of account which applicable
only to trade receivables written off under section 36

5. The CIT(A) erred in deleting the addition made on account of
write off of sundry advances on the ground that the amount written off
is offered to tax by M/s ARHPL, when the same could/ not be offered
to tax as per provisions of section 28 by M/s ARHPL

The brief facts of the case show that assessee is a partnership firm,
engaged in the business of construction, filed its return of income on
15.2.2021 declaring total income of NIL. This return was processed
u/s. 143(1) at Rs.11,54,94,482. Subsequently return was picked up
for scrutiny for 6 reasons and notice u/s. 143(2) was issued on
29.6.2021. The assessment proceedings were concluded by passing
the assessment order u/s. 143(3) of the Act on 20.9.2022 wherein the
total income of the assessee was assessed at Rs. 489,90,33,206. Many
additions/ disallowances were made by the 1d. AO, however only
dispute before us is concerning allowability of deduction on account

of the write off of advances of Rs. 468,80,84,462. There were certain
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other additions/disallowances made to the total income of assessee,
but same were not challenged by either party before us, therefore

those matters are concluded.

Therefore, the facts relating to addition/disallowance of Rs.
468,80,84,462 is culled out from the assessment order. The facts
show that as per Profit & Loss account the assessee has claimed the
above amount as sundry advances written off being amount given to
one associate concern namely Adarsh Realty & Hotels P. Ltd.
(ARHPL). The 1d. AO issued a show cause notice to the assessee
stating that the above sum is proposed to be disallowed as it does not
satisfy condition u/s. 36 (2) and not allowable u/s. 37 also, that the
above loss is incurred during the year to the assessee. The AO noted
that write off amount is in respect of investment made by the assessee
in another company which is subsidiary [ (sic) associate concern/
Special Purpose vehicle] of the assessee and same are written off.
The AO further verified the ledger account of Adarsh Realty & Hotels
P. Ltd. (ARHPL) and found that the amount outstanding as on
31.3.2020 is less than the amount outstanding as on 31.3.2019 and
further the amount outstanding as on 31.3.2021 is also lower than the
amount outstanding as on 31.3.2020. Therefore, according to the AO,
there is no basis for write off as part of the advances is duly recovered
during the current year and next financial years. The AO further
noted that the assessee has further advanced the amounts to the

company even after write off of advances during the year clearly



ITA Nos.1082 & 1160/Bang/2024
Page 5 of 60

indicating that assessee expects the that company to do well and

repay the amount.

The assessee answered the query stating that the above advances are
given to ARHPL for expansion of the business of the assessee and
same were written off and claimed as deduction u/s. 37 as that
company could not do the business profitably. It was stated that the
subsidiary was funded with share capital of Rs.15 crores and loan of
Rs.746 crores to set up for creating infrastructure in hotels and tied
up with reputed brand of hotels to enhance the business. Being a new
entity and on account of intense competition the business could not
run successfully and subsidiary could not even break even resulting
into continuous losses eroding its net worth which became negative
on 31.3.2019. There were huge commitments to the financial
institutions of Rs. 385 crores as on 31.3.2020, whereas net worth of
the subsidiary company was negative of Rs. 375 crores. Therefore, the
assessee has written off the loans & advances to the tune of Rs.465
crores as not recoverable as the advances given by the assessee is
wholly and exclusively incidental to the business of the assessee. The
assessee further submitted that when the loan itself is justified on the
grounds of commercial expediency, even write off of such loan is
incidental to the business. The assessee further relied upon several

judicial precedents.

The 1d. AO rejected the contention of the assessee stating that the

amount written off was investment in shares. Further some of the



10.

ITA Nos.1082 & 1160/Bang/2024
Page 6 of 60

judicial precedents where it a is allowed as bad debts , in those cases
assessee offered interest on loan given as income , hence the bad
debt was allowed u/s. 36 and therefore such judicial precedents are
not applicable to the facts of the case. The AO further held that to
improve the net worth of the subsidiary, the assessee could have
converted the loan given to equity to improve the net worth of the
subsidiary company. The Id. AO further noted that the loan could be
said to be not recoverable only when the lender is not in a position to
recover the amount. But in this case, the write off is not correct
because the amount of advance is actually reduced from year to year.
On page 11 of the assessment order, the 1d. AO tabulated the amount
outstanding for each of the year to show that the amount is reducing
every year. The AO was of the view that the write off of the loan in

the current year and bad debt has also not accrued during the year.

The 1d. AO further noted a point that during this AY, the assessee has
earned profit on sale of land which would be chargeable to tax and
would result into payment of taxes and therefore the entire transaction
of write off was a colourable device to avoid the payment of tax. The
1d. AO relied upon the decision of coordinate Bench in the case of
VST Industries v. ACIT in ITA No0.691/Hyd/2005 wherein the
coordinate Bench relied upon the decision of Supreme Court and held
that advances given to subsidiary cannot be allowed u/s. 36 or 37 of
the Act. The 1d. AO further rejected the contention of the assessee
that part write off is possible. Thus, the 1d. AO did not allow the
above claim of Rs. 468,80,84,462 for the following 5 reasons: -
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The assessee has not submitted any evidence that the
loans accrued in AY 2020-21 to consider write off in

that year.

The subsidiary started having cash profit from the
year ending 2019 which is within 5 years of starting

of operation.

The subsidiary has started repayment which reduces
the outstanding liability by Rs. 119.61 crores over a

period of 4 years.

There is no wvalid basis for writing of

Rs.468.81crores.

The only reason for write off in FY 2019-20 is to
avoid payment of tax as the assessee has received

certain unexpected receipts in FY 2019-20.

11.  The assessee aggrieved with the same challenged this issue before the

1d. CIT(Appeals) which has been dealt in as per ground no.6 in para
no.8 of the appellate order. The Id. CIT(A) allowed the claim of the

assessee as under:-

8.0  Ground of number 6: disallowance of advances to subsidiary written off.

8.1 During the course of the assessment proceedings, the AO noticed that in |

i =R & L account, the appellant had claimed an amount of Rs.468,80,84,462/-

o

A

-
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as sundry advances written off. The AO proposed to disallow this expense and

issued a show cause notice to the assessee as follows:

“In respect of advances written off of Rs.468,80,84,462, the same is proposed (o be
disallowed as it does not satisfy the conditions mentioned in section 36(2)(i) and
Jfurther if it is considered as expenditure u/s 37 as claimed by you, there is no basis
Jfor coming te conclusion that the amount of Rs.468,80,84,462 accrued during the
year fo he allowed as expenditure, in respect of various case laws submitted by you
it is found that the write off amount is in respect of investment made (not advances
given) in the company and also the amount is writfen off when the subsidiary is
wound up. "’

8.2 Inresponse to this, the appellant gave his reply in which he explained that
the same is claimed and is allowable w/s.37(1) of the L.T. Act and gave various

case laws in support of his claim,

8.3 After carefully perusing the assessment order, the submissions made by
the appellant during the course of appeal proceedings, the crux of this issue are

elucidated as under:

1. The appellant, M/s. Adarsh Developers is a partnership finrm. It has a
wholly owned subsidiary M/s. Adarsh Realty and Hotels Pvt. Ltd.
(ARHPL).

2. During the relevant previous year, the appellant has written off an
amount of Rs.468,80,84,462/- as sundry advances.

3. The AO holds that this is not allowable as an expense u/s. 36(2)(i)
of the Act.

4. The appellant on the other hand claims this as allowable w/s. 37(1)
of the I.T. Act.

5.  The AO rclies on the Hon'ble [TAT Hyderabad’s decision in the

case of VST industries Limited V/s ACIT in ITA No.691/Hyd/2005 and

decides that the advance to subsidiary is not allowable and on the

decision of Hon’ble Apex Court in the case of Southern Technologies

Ltd. Vs. JCIT (2010) 320 ITR 577 (SC) to buttress his argument that this
% is not allowable even u/s, 37 of the L.T. Act.
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6.  The appellant on the other hands places reliance on Shreno Lid,
Binani Cement, Pr. CIT v. Vaibhav Global Ltd., Principal Commissioner
of Income-tax v. Indusirial Development corporation of Odisha Ltd,
Principal Commissioner of Income-tax v Natroyal Industries (P.) Ltd.,
Mahindra and Mahindra Lid v. Commissioner of Income-tax [2023],
REFEX Industries Ltd. ¥ Deputy Commissioner of Income-tax [2022],
Bombay HC in an earlier case CIT v. Colgate Palmolive (India)
Ltd.&Honourable Supreme Court in the Case of Principal Commissioner
of Income Tax -6 Vs Khyati Realtors Private Limited, SA Builders etc.

8.4 Upon careful perusal and analysis of the assessment order, appellant’s
submissions, material available on record and the legal pronouncements, the
case is adjudicated as under:

Legal basis for the disallowance:

The AO has relied on the judgment of the Hon’ble ITAT Hyderabad’s
decision in the case of V8T industries Limited V/s ACIT. The AO concludes
that “the Hon'’ble ITAT by relying on the decisions of the apex court has held
that the advances given to subsidiary cannot be allowed either Uss 36 or Uls 37

of the Income Tax Act 1961 .

8.5 The appellant on the other hand during the course of appellate
proceedings has submitted an analysis of the above judgment of the Hon’ble
Hyderabad ITAT. [t is the appellant’s submission that the Hon'ble ITAT
Hyderabad’s judgment is distinguishable on various accounts and he submits as

under:

“The learned AO placed the reliance on decision of Hyderabad Tribunal in VST
Industries (ITA No. 691/Hyd/2005) by the Assessing Officer in the
Assessment Order is obviously misplaced and is distinguishable from the facts
and is totally diverse from the case of the appellant not applicable in the case of the
assessee. In the said case, the advances are not in the ordinary course of business of
N\ the assessee, however, in the present case, the assessee has established in fact the
{nvestments are for expansion / furtherance of business activities of the assessee,
nd the losses incurred by the assessee M/s. Adarsh Developers is obviously in the
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ordinary course of the business and is within the range of business activity of the
Assessee, hence the above case relied has no precedence and not applicable to the
present case.

1. The reliance placed by AC in the case of VST Industries vsAssistant Commissioner
of Income-taxCircle 3(4), Hyderabad [2010] 41 SOT 415 (Hyderabad), we would
like to distinguish further that,

Functional Analysis of VST industries and Appellant and their Subsidiaries are

as under;

SI | In case of VST Industries In the Case of the appellant

No

1 | Subsidiary Company GGCL Subsidiary Company Adarsh Realty and

2 | Objects of VST Industries and
GGCL are not identical and A
diverse and engaged in different | of Real estate Projects. Hospitality and
activities Infrastructure activities.

3 | Shares in GGCL were held ajter | Substantial shares of ARHPL are held by
investment of funds in Subsidiary | the appellant even prior to investment of
company. funds in Subsidiary company in the form of

further capital and investments in the form
of advances in furtherance to the activities
carried out by the assessee by
farri il ot ke Jand
Statutory & Regulatory approvals. Hotel
(it is nothing but extension of Hospitality
business through closely held subsidiary.

4 | Subsidiary is wound up Subsidiary is still operating on going
cancern basis and likely to yield better
revenue in future as the Subsidiary loss has
reduced after write off.

5 | No question / chance of revival Anticipated enduring benefils and
and no enduring bensfits, slump | substantial return on invesiments {o
sale at a loss. Shares are Wmmmmm
acquired only upon the CGCL | ARHPL asqnd when there is a Sale/Exit
become sick owing to non | scheme /oppertunity for Parent Adarsh
recovery of the debt. Developers. {appeliant).

6 | The investments are made o The investments are made with ARHPL
commence new commercial | [s for expansion of business activities of

m.‘ activities by GGCL as per wm_mm__mmmtdal
~% X
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requisition of GGCL, which had no lar d |
nexus with the existing business | an by the appellant.
of VST Industries

7 There is no singlz  instance of | The oppellant is regqular investor in
Parent is a regular investor in | shares_pof its verious group entities
subsidiary for expansicn of its| [Special Purpose Vehicles] engaged in
main activities. similar_or identical activities (Specigl

5 : 2 fs hinki
as_stock in trade and generally
investmenis are held for longer
d
the same Jis regularly offered as
business_income .in the hands of the
gppellant

8 | There is no single instance of | The appellant had divested investments in
Parent has made profit after | shares held in subsidiaries und offered the
divesting the investments in | inccime derived from transfer of shares
subsidiary. under the head business income in

preceding years * (Notes 1 & 2 belaw)

9 | In the case of VST Industries the | In the case of the appellant the amounts
amounts paid are trade debt and | are treated as investments, advances to
written ¢ff the same as bad debts | Subsidiaries and write off The losses
u/s 36(1)vif) Act, which require | accrued is treated as business expenditure
satisfaction of various conditions | under residuary section 37(1) of the Act as
precedents amount no longer recaverable in the case

of the appellant the amounts are treated
as investments and write off amount is
treated under residuary section 37(1) of
the Act as amount no longer recoverable.
The appeliant shail be able to get back this
loss ance the shares of AHPL are offloaded
to any third parties.

10 | Investments in debts cannot be | Loss on account of depletion in value of
colored as revenue expenditure. | investments is revenue expenditure,

11 | No matching revenue on the | Gn the conirary the subsidiary has

write off bad debts
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8.6  The major points arising out of the appraisal of distinctions as pointed out
by the appellant and perusal of the order of the Hon’ble ITAT are as follows:

a)  This decision has been taken primarily by holding that money
advanced by the assessee was not a trading debt emerging from the
trading activity of the assessee as it was a debt that arose out of
investoment activities.

b} Further, it has been noted that,in that case the appellant and its
subsidiary were in totally diverse fields of business and therefore, the
debt cannot be said to be incidental to the business of the assessee or
accrued during the ordinary course of business.

8.7 In the instant case, during the course of appellate proceedings, the
appellant has submitted as under:

o "The Appellant submits that it is into, inter alia, hospitality business and
owned hotels which were later transferrved to a Special Purpose Vehicle M/s Adarsh
Reqlty and Hotels Private Limited { “"ARHPL"), a 100% wholly owned subsidiary of
the Appellant.

3. Therefore, it is submitted that ARHPL is an alter ego of the Appellant carrying
on hespitality business on its behalf. The Appellant has been advancing funds 1o
ARHPL to carry oul its day to day business activirres.

4. The appellant is a partnership firm. engaged in real estate, infrastructure and
hospitality business. The appellant has in circa 2007-2010 moved its hospitality

business o ARHPL).

5. The appellant initially in the years 2002-03, 2004-05 and 2005-06 had
purchased land at palace Road in its name to commence Infrastructure hospitaliny

unit “Palace Shangri la." The deiails are furnished hereunder,

SINo | Date Name of the | Doc Sy No | Extent | Nature of
ewner registra {Sgjt) | Document
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tion
1 10/11/2005 | Skand  Pvt | 1-02972 | 56/3 | 16326 | Sale Deed
Led
29/07/2002 | V Nathan 1-1719 | 56/1 15,510 | Sale Deed
3171272004 | Sandur 1-2441 | 56 55,831 | Sale Deed
Manganese
and iron ore
Lid
Total 87,217

6. Subsequent to acquisition of lond, the appellant had obtoined approvals from varfous
Statutory / regulatory aquthorities. In support of the above, we are listing out the certain

documents issued by various Statutory / regulatory authorities,

3 No Bate Name of the Nature of Remaries
authority docurnent

1 9/7/2008 | Minisiry of | Clarification For setting up of
Environment  and Helipad
Forests

Z 23/9/213 | State level | Meeting On
environment Impact | Invitation environmental
Assessment impact for
Authority, setting up of
Karnataka Hotel

3 2/7/2007 | Karnataka State | Consent for | None
Pollution  Control | Establishment of

Board Hotel
4 7/5/2005 | Karnateka — Udvog | State Level Single | Clearance
Mitra Window
clearance
Committee

We are furnishing herewith the copies of the orders / communication as Annexure A,

These approvals are subsequently transferred to ARHPL and the copy of the communication

s are attached herewith as Annexure B,

m the above the appellant had entered into MOU and agreements with Shangri la

same period
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(i) Memorandum of Understanding dated 19% Day of February 2005

(i} Agreement between Shangri la Internation Hotels Management Limited and the

appellant on 19/03/2005 captioned under “HOTEL MANAGEMENT AGREEMENT"

(iii) Agreement between Shangri la Internation Hotels Management Limited Hong Kong
and the appellant on 19/03/2005 captioned under "HOTEL PRE-OPENING

TECHNICAL SERVICES AGREEMENT"

(iv) Agreement between Shangri la Internation Hotels Management Limited Hong Kong
and the appellant in the year 2005 fe, on 12/07/2007 captioned under "HQTEL PRE-

QPENING TECHNICAL SERVICES AGREEMENT”

We are furnishing herewith the copies of the agreements as Annexure €.

9. The funding requirements for this project is necessarily required to be raised from banks and
financial institutions, as the said funding is highly capital intensive and the gestation period
for repayment is very high, the bankers and financial institutions were not keen / willing to
fund to the appellant since the appellant is a Partnership Firm and not a Corporate Entity,
they were of the opinion a separate SPV would be ideal for funding such mega project.

10. Owing to necessity of raising the money for the project the Firm hus to agree to transfer the
project to M/s. Adarsh Reality and Hotels Private Limited which is a subsidiary company of
the Appellant Partnership Firm as the financial instifutions have expressed their willingness
for lending long term funds to Private Limited Company instead of Partnership firm.

11. On account of these compulsions the promoters were forced by circumstances have opted to
migrate the Hospitality business from its existing partnership firm under M/s Adarsh
Developers to ARHPL for raising funds, better and effective administration and for giving

corporate out look to investors, custorers and operators.

12. The appellant firm inter alia transferred the land owned by the Firm, agreements, licenses,
clearances and all approvals connected with setting of Hotel is assigned, transferred, NGC
obtained to shift to ARHPL.
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The details of land transfer is given as under,
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5i | Date Name of the| Doc Sy No | Extent | Nature of
No owhner registration (5q ft} | Document
i 11/11/2009 | Adarsh GAN- 1- | 56/1, 87217 | Sale Deed
Developers & its| 01390/2009- | 2, 3, 4
partners 10 &5
13. After moving all the infrastructures, assets and licenses to ARHPL Punjab
National Bank (the leader of consortium of Jenders}] inter alia had given sanction
letters for Rs.395 crores on 22/03/2010 and funded the project. The details of the
loan sanctioned to the project past transfer of projects to the Subsidiary Company
are as under;
Si. No. | Bank Date of RO INR {in
sanction Crore)
1 Punjab National Bank 22/3/2010 13.00% 150.00
2 Bank of India 28/07/2010 13.00% 80.00
3 Indian Banik 19/07/2010 13.00% 75.00
4 Cancra Bank (IFB} 12/8/2013 14.95% 40.00
5 Karur Vysya Bank 3/9/2010 13.00% 50.00
Total 395.00
The summary of term sheet along with the terms sheets issued by the banks is
attached herewith as Annexure D,

14. Simultaneously, apart from the bank funding the appellant has also made substantial

investments in ARHPL in construction and development of "Palace Shangri la” .Further the

appellant has also extended financial assistances to ARHPL for its day ta activities.

»

i5;

%

e summary of ledger extracts of ARHPL is furnished herewith as Annexure E.
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16. Insupport of its claims appellant has furnished statement of account of ARHPL since 2014-13,

17,

18.

L

20.

21,

the highest balance was as on 31,/03/2018 was Rs 766.95 crores. The appellant has also
invested in share capital in ARHPL as equity share capital to the tune of Rs. 150.00 crores in

additions to loans and advances.

The appellant’s claim is that, the investment in ARHFL is nothing but extension of business of
the appellant through its 100% subsidiary and hence the business of the appellant and the

ARHPL or in similar lines and the investments have passed the test of commercial expediency,

it s evident from the records that ARHPL was doing well since inception of hospitality
business, however upon commencement of Palace Road Shangri la [a 5 star category Hotel}
the losses has been mounted year on year owing to high operational expenses and lower

occupancy rates,

The very reason behind development of a Star category Hotel by the Group is to position the
Adarsh group as one of the top-notch builders in the Country who can build and showcase
construction which is world class and can be a tulk of the town that provides a better
alternative to the existing Hotels in Bangalore. The Strategic location, Ambience, Quality of
the development, best design was to bring qualitative appreciation in the Brand Value of the

Parent Adarsh Developers.

The idea for the group to go for such a large Hatel in the Heart of the City can be summarized
with the following stated advantages to the Group and Brand "Adarsh”.

The Appellant places the foliowing reasons for the development of the Star Hotel in the Group
and its perceived, intended advantages for the Parent/Group and Commercial benefits it can

reap over the decades”
(i) Continues Annuai Cash
(ii} Appreciating asset:
(tii} Diversification
(iv) Mixed use development
{v) Enhance prestige and appeal
{vi} Destination Creation
22.1In the case of the appeliant the activities of both the investor and investee entities are

identical, the same has been evidenced from the objects of both entities. The appellant has
also established that the business activities and assets are transferred from appellant to
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investee company for the purpose of expansion of the activities of the appeilant. Having
said so the appellant has established the commercial expediency in making the investments

in subsidiary company and the entire write off is allowable u/s. 37(1) of the Act...... !

8.8 Based on an appreciation of the above facts submitted by the appellant, it
can be seen that in the case on hand, there is enough material to show that the
expenditure incurred for the subsidiary is incidental to the business of the

appellant and is for the purposes for the business of the appellant as
(a)  The appellant and its subsidiary are both in the hospitality business.

(b) It was the appeilant who did all the ground work for setting up this
business and then divested it to its subsidiary for reasons of commercial

expediency.

8.9 Further, the AO assumes jurisdiction to disallow the above expense w's,
36(2)(i) instead of section 37 based on the decision of the Hon’ble Apex Court

in the case of Southern Technelogies Ltd. “wherein it was held that if a provision for
doubtful debt was expressly excluded from section 36(1){vii), then such provision could not
be claimed as deduction under section 37, even on the basis of ‘real income theory'. Hence

there is no basis for the assessee io claim the expenditure Uls 37 of the Income fax Act.”

8.16 On this issue, the appellant submits that the above judgment of the Apex
Court was in answer to the question, Whether provision on NPA is allowable

under Section 37(1)andit was held as under:

“As stated above, Section 36(1)vii) after 1.4.1989 dranvs a distinction between write
off and provision for doubtfl debt. The IT Act deals only with doubtful debt. It is for
the assessee lo esiablish that the provision is made as the loan is irrecoverable.
However, in view of Explanation which keeps such a provision outside the scope of
“written of” bad debt, Section 37 cannot coine in. If an item falls under Sections 30
to 36, but is excluded by an Explanation to Section 36(1}(vii) then Seetion 37 cannot
come inlf aprovision jor doubiful deb: is expressly excluded from Section
36¢1)(viikthen such a provision canmot claim deduction under Section 37 of the IT
Acteven on the basis of “real inconie theory " as explained above. ™

5 fithat section 36¢1)(vii) explanation reads as follows:

é{,:,
B
)
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“For the purposes of this clause any bad debt or part thereof written of as
irrecoverable in the accounts of the assessee shall not include any provision for bad
and doubtful debis made in the accownts of the assessee,”

It is therefore, submitted that the Honble Apex Court decision was with respect to the
issue, whether provision jor bad debt is allowable w/s. 37(i) whereas in our cuse,
there is no provision for bad debt and it is a crvstallised liability.

8.11 The appellant’s submission is that the Hon’ble Supreme Court’s decision
in the above mentioned case is not applicable to it and the Assessing Officer
based on the above decision could not go on to insist that the above expenditure
will only be looked at from the angle of 36(2)(i) of the LT. Actlt further
submits that once outside the purview of 36(2)(i), the appellant satisfies all the

conditions for claiming of expense u/s. 37(1) of the L.T. Act.

8.12 On a careful appraisal of the Assessing Officer’s stand on this issue, as
found in the assessment order and the appellant’s submission, it emerges that
the said judgment of the Hon’ble Supreme Court was with respect to the
provision of doubtful debts enunciated in the explanation to section 36(2)(1).
The said explanationdeals with allowability of prevision for doubtful debis.
Therefore, the contention of the appellant that its case is not covered by the
Hon’ble Supreme Court’s decision mentioned supra and that it falls w/s. 37(1} of

the IT Act has merit.

8.13 Having thus analyzed the judicial aspect of the case, the following

conclusions are drawn:

1.  The decision of the Hon’ble Hyderabad ITAT in the case of VST
Industries (supra) does not apply to the instant case per-se because in that case,
it has been factually held that the subsidiary and the parent were not in the
similar line of business and the investment was in the nature of capital

iture. Whereas, in the instant case, the appellant has fairly demonstrated

Lot OF fg, 1
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that the said expenditure is for the purpose of the business of the appellant and it
is revenue in nature, Further, it can be seen that in the case on hand, the
appellanthas fairly demonstrated that the expenditure incurred for the subsidiary

is incidental to the business of the appellant and is for the purposes for the

business of the appellant.

2.  The AO’s reliance on the Hon'ble Supreme Court’s judgment in
the case of Southern Technologies Ltd is with respect to allowability for

provistons of doubtful debt and therefore, is not applicable to the case on

hand.

8.14 Factual matrix of the case:

Having analysed in detail the factual aspects of the case, the AO has

drawn the following conclusions:

“The write off is not allowable for the fallowine reasons

1. The assessee has not submitted any evidence that the loss accrued in AY 2020-21 to
consider write off in that year

2. The subsidiary as per assessee 's own estimation started having cash profits from
year ending2019 which is with 3 years of starting operation

3. The subsidiary had started repayment as indicated by the amount outstanding
which reducedby an amownt of Rs.119,60,94,365 over period of 4 years

4. There is no valid basis for writing off Rs.468.81 crores

3. The only reason for write off in FY 2019-20 is to avoid payment of taxes as the
assessee hadreceived certain unexpected receipts in the FY 2019-20

In view of the same, the amount of Rs. 468,80,84,462/-, which is considered as
expendilure
! u/s 37 is hereby disallowed under the provisions of IT Act, 1961."
LS
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8.15 As against these findings of the AQ, the appellant has made the following
submissions with respect to these points

"Having said so, Para wise Grounds taken by the appellant on the contention made by
the AD for disallowing the bona fide written off made by the appellant

The learned AO failed to appreciate the fact that in response dated 25/07/2022 to show
cause notice the appellant has clearly mentioned the reasons for write off and has
furnished the evidences in suppart of its claim by filing the resolution passed by the
appellant and the company for writing off of the advances owing to inability of ARHPL to
service the advances lend to it by the appellant. The reply filed by the appellant is borne on
the records of the AQ. We are furnishing herewith the copy of response filed to show cause
notice for your kind perusal and records as Annexure G.

The learned AQ failed to appreciate the fact that the stand take by it is a business call, and
the AQ cannot sit on the arm chair of the business man and dictate the appellant on a

particular manner in which the business decisions are to be made,

The appellant had projected / estimated the breaking even and flow cash profits at the end
of 5 years from the commencement of Shangri la, Palace Road, operation. On the contrary

the same could not be achieved awing te various underlving circumstances. This was the

only estimate / projections at the time of commencement of operation of the Shangri la,

Falace Road.

It is evident from the statement of accounts furnished, there is back and forth movement of
funds as and when ARHPL is in need of funds the appeliant has transferred to meet ils day to

day requirerments.
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{tis evident that ARHPL after meeting its requirements for day to day expenses and servicing
of principal and interest to the lenders has transferred back the remaining funds and tried to
establish the fact that it is willing to sectle the advances. On the contrary, the mounting

expenses and commitments necessitated ARHPL keep borrowing funds from the appellant

which resuited in repayment of funds.

The learned AQ without appreciating this fact have commented and conciuded that,
repayment of loan Rs.1i2.61 crores within 5 years of standing operation, which is far beyond

the truth from the facts and circumstances of the case.

In this regard we are hereby submitting the summary of eutstanding balances each of the 5

years of standing operation for kind consideration of your honour,”

{INR in crores)
SINo | Financlal | Qpening | Closing Remarks
year | balance | halance

1 2015-16 41741 584,30 | Substantial investments

Z 2016-17 554,30 743,38 | Substantial investments

3 2017-18 743,38 766.94 | Marginal increass

4 2018-19 766,94 746.15 | Marginal decrease

5 2019-20 746,15 234,62 | Reduction owing to write
off of Rs. 468.81 crores
advances

There has been increase in balance of loans advances year on year a slight reduction in
balance by appx Rs. 20,00 has triggered the iearned AO that the appellant has started
recovering the advances from ARHPL. The fact remains that ARHPL has incurred huge
losses and is unable to repay the amount advanced to appellant. The decision to write off
was a bona fide commercial decision taken by considering the facts and circumstances of
case. The claim of deduction as made by the firm is correct and the same is ought to be

allowed as deduction.

4. Thereis no volid hasis for writing off Rs.468.81 croves.
The AQ cannot assume the position of the business man and dictate the particular manner
in wiich the business calls should be taken by the appellant. The factors enumerated

above itself is a sufficient reasons and grounds as to why the written off of Rs.
468,80,84,462/- is justifiable.

The foliowing is the basis the written of amount is determined
ARHPL Loss as per PEL without write-back (41,84,74,178,
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Add - Depreciation as per P&L 639,817,862
Add - Disallowed expenses 1,07,063,877
Less - Depreciation as per IT Act (7,58,364,091}
ARHPL Total Loss without write-back (4,29,956,530)
ARHPL Brought forward losses (425,81,27,932]
Amount te be written off by Adarsh Developers 468,80,84462

As explained earlier outbreak of covid 19, pandemic, Circa 2019-20, the hospitality

industry took a big jolt / kit owing to worldwide restriction on travelling and tourism
related activities has resulted in further strain on ARHPL, this has been witnessed across

the globe.

Further to submit that, the transaction is revenue neutral as the same eamount is offered

by ARHPL as revenue no adverse iimpiication to the revenue per se.

In the case of the appellant Covid outbreak aid lockdowns was a last nail on the coffin
meaning that the hope of any further recovery dashed with suspension of travel globally
and closure of business indefinitely for a period of twe years pius , hence the decision of the
Partners to write off advances and investments made to ARHFPL was token on impenitent

recoverable during the financial year 2019-2020.

The moment debts have been written off in the books, it is to be allowed without

%expscring the assessee to demonstrate whether debts have actually become bad or not
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same is held in faver of the assesseeinShreno Ltd and Binani Cement case referred

hereinafier.

23. The learned AQ failed to appreciate the fact that, the appellant is holding substantial
investments in its various group concerns engaged in the similar and identical business
activities os expansion of [ts erms to avoid omnibus hassles and {o have various commercial,
business, administrative, statutory and regulatory  advantages. The shares held are
classified as stock in trade in its books of accounts and it is its business assets. As the net
warth af the subsidiary has become negative and the revival of the company has become a
challenge owing to Covid-19 pandemic and this resulted in further strain not on the

appellant lead to write off of advances given to ARKPL.

24, The appeliant inter alia has made substantial investments in the form of advances and equity
share capital in various group entities. A detailed note has been submitted before vour honor
with respect to divestment of investments in group entities along with the share purchase
agreements entered by the appeliant ta divest 100% shares in its subsidiary, this itself is a
sufficient documentary evidence to prove the commercial expediency. The list of investments

is attached herewith as Annexure H

25. The appellant had entered into share purchase agresment and divested its 100% share
holdings in one of its subsidiary M/s &karshak Infrastructure Private Limited in favour of RMZ
Hotels Private Limited vide through Share Purchase Agreement dated 5% April 2017, The
consideration received / income derived from the same is treated as business income and
offered to tax at maximum rate of tax during the financiol years 2018-19 and 2019-20. Copy
of the Share purchase agreement is attached herewith os Annexure [

26, The appellant had entered into share purchase agreement and divested its 100% share
holdings in one of its subsidiary M/s Vismaya Infrastructure Private Limited in favour of
Abhishaya Infrastructure Private Limited vide through Share Purchase Agresment dated 5%
April 2017, The consideration received / income derived from the same is treated as business

ome and gffered to tax at maximum rate of tax during the financial years 2018-19 and

20, Copy of the sale deed is attached herewith as Annexure j,
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27.Initially the appellant has intended to commence “Palace Shangri ia” at Palace Road,
Bangalore in its own name. Further to submit that, the appeilant is in the business real estate
sector, infrastructure, hospitality and aliied activities for a perfod more than two decades and fs
constantly offering income in the returns of income filed for various preceding assessment years
and paid taxes accordingly, the appellant is furnishing herewith the turnover of past 9
preceding assessment years along with the financial year relevant assessment year under
consideration to establish the fact that there were no surprise incomes and charge off along
with the Profit and Loss account;

Book {+)Net
Financial Profit / (-}Net
Year Total Revenue Loss Status of Asst

L/ 143(3) rws 1534
2010-11 322,75,48,984 59,06,46,652 | of the Act

/s 143(3) rws 153A
2011-12 353,21,86,378 1,02,41,86,206 | of the Act

u/s 143(3) rws 153A
2012-13 373,34,32,008 1,30,02,71,193 | of the Act

u/s 143(3) rws 1534

of the Act
2013-14 502,88,96,759 1,30,22,85135

u/s 143(3) rws 1534
20i4-15 622,94,03,975 1,40,62,15427 | of the Act

uy/s 143(3) rws 1534
2015-16 460,59,33,927 1,29,17,66,228 | of the Act
2016-17 439,80,41,337 §92,46,807 | u/s 143(3) of the Act
2017-18 244,24,85,912 (23,77.04,681] | u/5143(3) of the Act
2018-19 762,11,78,439 (27,91,215) | u/s 143(3) of the Act
2019-20 7,14,14,23,451 (17,65,12,650) | u/s 143(1) of the Act

28, From the above statistics extracted from the audited financial statements of the appellant
which is borne on the records of the AO, the total turnover decicred by the appellant is 714.14
crores and have incurred the book loss of Rs. 17.65 Crores.  The learned A0 faoiled to
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appreciate the fact that in the previous year relevant to the assessment year under

consideration.

29. Having stated that, even in the previous year immediately preceding impughed assessment
year the appellant has declared a turnover of Rs. 762,11 crores and have incurred loss of Rs.

0.28 Crores. There is neither major addition nor disallowance what so ever.

30. Similarly, from the table as dapicted above, all the other gssessment year are subject matter of
compulsory scruting and there is neither major addition nor disallowance what so ever
despite of losses posted in these years even when the turnover is more in the immediately
preceding current year as shown in the table from the facts and circumstances of the case. In
support of the claim of the appeilant copy of the financial statements. ITR Vs and the

assessment orders for last 3 years is attached herewith as Annexure K.

31. Further to submit that, the AO is not fustified in arriving at the conclusion that the entire
advance is not written off hence the claim of the assessee s not allowable, It is not mandatory
to write off the entire amount due in the same pear, it [s the business / commercial call taken
by the appellant to write off partial amount for @ sum equivalent to Rs. 468.61 crores to nuilify
the carry over losses by the investee company. 100% write off is possible only after the
investee company is closed or wound up. The provisivns of income tax law accepts and
acknowledges the cllowance of full or part amount as bad or irrecoverable, as the case may

be, based on the facts and circumstances.

8.16 Taking into consideration the assessment order and the above
submissions of the appellant, the issue that remains to be adjudicated in this
case 1s whether the write off of the advances paid to the subsidiary is allowable

under section 37(1) of the IT act.

Section 37(1) reads as follows:

Any expenditure (not being expenditure of the nature described in
sections 30 to 36 [* * *] [ Certain words omitted by Act 32 of 1985,
ection 11 (wef 14.1986).]and not being in the nature of capital
xpenditure or personal expenses af the assessee), laid out or expended
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wholly and exclusively for the purposes of the business or profession
shall be allowed in computing the income chargeable under the head
"Profits and gains of business or profession”.Explanation 1.—For the
removal of doubts, it is hereby declared that any expenditure incurred by
an assessee for any purpose which is an offence or which is prohibited by
law shall not be deemed to have been incurred for the purpose of
business or profession and no deduction or allowance shall be made in
respect of such expenditure. Explanation 2.—For the removal of doubts, it
is hereby declared that for the purposes of sub-section (1), any
expenditure incurred by an assessee on the activities relating to
corporate social responsibility referred to in section 135 of ithe
Companies Act, 2013 (18 of 20i3) shall not be deemed to be an
expenditure incurred by the assessee for the purposes of the business or
profession. [Explanation 3.—For the removal of doubts, it is hereby
clarified that the expression "expenditure incurred by an assessee for any
purpose which is an offence or which is prohibited by law" under
Explanation I, shall include and shall be deemed to have always included
the expenditure incurred by an assessee,~—(i)for any purpose which is an
offence under, or which is prohibited by, any law for the time being in
force, in India or outside India; or(iijto provide any benefit or perquisite,
in whatever form, to a person, whether or not carrying on a business or
exercising a profession, and acceptance of such benefit or perquisite by
such person is in violation of any law or rule or regulation or guideline,
as the case may be, for the time being in force, governing the conduct of
such person; or(iii)to compound an offence under any law for the time
being in force, in India or outside India. ]

8.17 Tt can be discerned that in order to qualify for deduction w/s 37(1). The
expenditure has to be:

1. Wholly and exclusively for the purpose of business.
2. Not capital in nature.

3. Not personal expenses of the assessee.

8.18 The following conclusions can be drawn in the instant case with respect
to these conditions:
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1.  Whelly and exclusively for the purpose of business.

The facts of the case as gleaned from the appellant submissions and

available records is as follows:
a. The assessee firm is inter-alia into hospitality business.

b. This firm wanted to develop a five-star hotel and had bought the
required land and requisite permission from local authorities and entered

into a tie-up with an international hotel chain.

¢. For want of funding requirements which needed a corporate identity
the appellant finm and transferred its hospitality business assets including

land and licenses to its wholly own subsidiary company.
d. It invested Rs.150 crores as share capital in this company.

e. The subsidiary took funding from Banks/Financial Institutions and
started operations.

f. The appellant firm kept supporting its wholly owned subsidiary by
way of advances to meet out its expenses.

g. Over a period of time, the advances given to subsidiaries mounted up

and become irrecoverable,

h. During the relevant year, a part of these advances was written off.

8.19 The appellant submits that since the natureof its business and of its
subsidiaries are sirnilar and the advances given are in the normal course of

business, it is wholly and exclusively for the purpose of business.The relevant
%ﬁc}n of the appellant’s submission is as follows:
N2 )
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“In the case of the appellant the activities of both the investor and investee
entities are identical, the same has been evidenced from the objects of both
entities. The appellant has also esiablished that the business activities and
assets are iransferred from appellant io investee company for the purpose of
expansion of the activities of the appellant. Having said so the appellant has
established the commercial expediency in making the investmenls in
subsidiary company and the entire write off is allowable w's. 37(1) of the Aci. "

8.20 The appellant relies on various judicial pronouncements also to support
its claim that these advances to its subsidiary is wholly and exclusivelyfor the
purposes of business. A few of these judicial pronouncements are discussed

below:

32, Odissa High cowrt in the case of Principal Commissioner of Income-tax v
Industrial Development corporation of Odisha Lid. {2023] 147 taxmann.com 298
(Orissa) held (in para 14) write off of the commercial expediency on advances paid

to subsidiaries which is akin to the case of the appellant on hand,

“14. In the present case, while the nomenclature used for the expenditure incurred
may have been different during AYs 1989-90 and 1990-91 where it was foans and
advances’ which were subsequently written off. the fact remains that it was an
irecoverable expenditure as far as the Assessee was concerned. In the present AYs

as well, what was paid as ‘compensation' by the Assessee to the very same

subsidiaries was to recoup the business losses of the subsidiaries, and was again
irrecoverable as far as the Assessee is concerned. Considering that the expenditure
was in the nature of moneys advanced to the subsidiaries, it cannot be said tha
there is no intimate connection between the Assessee and the two subsidiaries as far
as the business activities are concerned. In that sense the decision of the ITAT to
allow the expenditure cannot be said to be inconsistent with the dictum of the
Supreme Court in Travancore Titanium Products Lid. (supra).Jt must therefore be

concluded that the expenditure incurred by the Assessee in the present cases is no!
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only incidental to the business of the Assessee but also necessitated or justified by

commercial expediency”.

33. In the case of Principal Covwnissioner of Income-tax v Nafroyal Industries
(P.) Lid. (2024} 139 taxaann.com 448 (Bombay), In this case Assessee-compeany
had writter off trade advance given by it during course of business to a group
compary, which was declared as sick company, and claimed deduction of same
under section 37(1) read with section 28(i) - Assessing Officer held that write off of

irade advance was a premature action and disallowed claim of deduction - Tribunal

held ther decision taken by assessee (o write off rade advance was based on

cammercial sense and cogent reasoning and deleted disallowance.

34, In the case of Mahindra and Mzahindra Litd v. Commissioner of Income-tax

{2023] 151 taxmann.com 332 (Bombay), it was held that, (para 27)

27. In the case at hand also the expendinie incurred were whoily incurred for the
purpose of commercial expediency because MMC was a group company of appellant
and appellant was, as could be seen from the orders passed by BIFR, keen in the
preservation of MMC and io keep it as a going concern. The nexus between appellant
and MMC is also riot disputed. The Assessing Qfficer failed to appreciate the claim in
the proper perspective. Appellant participated in the rehabilitation scheme of MMC
and lent rehabilitation assistance by paying amounts to MMC as well as by
converting its existing {CDs with MMC info rehabilitation assistance. Appellant also
provided a guarantee of Rs. 200 lakhs 1o IDBI for the rehabilitarion assistance
disbursed by IDBI to MMC. If there was no commercial expediency, there was no
reason for appellant lo incur these amownis or participate in the rehabilitation
scheme of MMC. Appellant was also the managing agents of MMC and MMC was
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purpose of business and directly relatable to the business of the assessee and thus
eligible for deduction as business expenditure/loss in assessee's return of business
income. The expenditure incurred by appellant or the debis that were recoverable
from MMC, in our view, therefore, would certainly be deductible expenditure under
section 28 of the Act.

35.4 reference is also made in ils earlier decision in the matier of Mahindra and
Mahindra Lid. v. CIT [2023] 151 taxmann.com 332/456 ITR 723 (Bom.,) this Couri
has referred to the judgment in CIT v. Malayalam Plavtations Lid. [1964] 53 ITR 140
(SC) wherein the Apex Court has held as under, (pava 26)

"The aforesaid discussion leads to the following result: The expression for the

urpase aof the business’ is wider i than ion for the pur;

earning profits. Iis rai is wide: it mav take i niy the day to atalt a

business rationalization of its administration_and moderni

machinery; it mav include measures for the preservation of the business arnd for the

tection of its assets and property from riation, coercive process ar assertion

of hostile title; it may also comprehend payment of statutory dues and taxes imposed
as a pre-condition to commence or for carrying on of @ business; it may comprehend

many other acts incidental to the carrying en of a business.

However wide the meaning of the expression may be, its limits are implicit in it. The
purpose shall be for the purpose of the business, that is to say, the expendilure
incurred shall be for the carrying on of the business and the assessee shall incur it in

his capacity as a per- son carrying on the business.

35 In the case of REFEX Indusiries Ltd. V Deputy Commissioner of Income-tax
[2022] 139 taxmarnin.com 213 (Chennai - Trib.) held that (pare 10)
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purpose of business and directly relatable to the business of the assessee and thus
eligible for deduction as business expenditure/loss in assessee's return of business
income. The expenditure incurred by appellant or the debis that were recoverable
from MMC, in our view, therefore, would certainly be deductible expenditure under
section 28 of the Act.

35.4 reference is also made in ils earlier decision in the matier of Mahindra and
Mahindra Lid. v. CIT [2023] 151 taxmann.com 332/456 ITR 723 (Bom.,) this Couri
has referred to the judgment in CIT v. Malayalam Plavtations Lid. [1964] 53 ITR 140
(SC) wherein the Apex Court has held as under, (pava 26)

"The aforesaid discussion leads to the following result: The expression for the

urpase aof the business’ is wider i than ion for the pur;

earning profits. Iis rai is wide: it mav take i niy the day to atalt a

business rationalization of its administration_and moderni

machinery; it mav include measures for the preservation of the business arnd for the

tection of its assets and property from riation, coercive process ar assertion

of hostile title; it may also comprehend payment of statutory dues and taxes imposed
as a pre-condition to commence or for carrying on of @ business; it may comprehend

many other acts incidental to the carrying en of a business.

However wide the meaning of the expression may be, its limits are implicit in it. The
purpose shall be for the purpose of the business, that is to say, the expendilure
incurred shall be for the carrying on of the business and the assessee shall incur it in

his capacity as a per- son carrying on the business.

35 In the case of REFEX Indusiries Ltd. V Deputy Commissioner of Income-tax
[2022] 139 taxmarnin.com 213 (Chennai - Trib.) held that (pare 10)
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10, Finally, on the given facts and circumsiances, we concur with the subnrissions of

Ld AR that the investments in subsidiaries were made in_the normal course of

assessee’s business to make business more profitable. Therefore, the resultani loss

suffered by the assessee was vightly claimed as vevenue expenditure/business loss by
way of write-off in the Profit Loss Accownt. We order so. Accordingly, we direct Ld.
AO to allow these three write-affs as deduction as claimed by the assessee. The

grounds thus raised stands aflowed.

(Emphasis supplied)

36. The Bombay HC in an earlier case CIT v. Colgate Palmolive (India) Ltd. [2015]
39 taxmann.com 139 / 370 ITR 728 (Bombay HC) had held that where a taxpayer

made_an_investment in its 100% subsidiary for business purpose, the loss on sale of

investment would be treated ay business loss.

The aforesaid decision had been upheld by the Supreme Cowrt (SC) CIT v. Colgale
Palmolive (India) Lid. [2017] SLP Ne.25987/2015 (5C)

37 Honowrable Supreme Court in the Case of Principal Commissioner of Income

Tax -6 Vs Khyat! Realiors Private Limirad Civil Appeal No.672 of 2020,

The second issue relates to the admissibility of an expenditure as a deduction,which
does not fall within the provisions of Sections 28 to 43, and is not capital in nature,
but is laid out or spent exclusively for the purpese of business, under Section 37 of the
Aet, A similar provision exisied under the old Income Tax Act, 1922 as in the case of

provision for bad debis, by Section 10(2).

38. The assessee had relied on a few High Cowrt judgments which have ruled that
even if a claim for deduction under Section 36(1) is not allowed, the possibility of its
mre,.._ =, exclusion under Section 37 cannot be ruled out. This court is of the opinion that as a

2,
v%}f roposition of lew, that emumciarion is unexceptional, since the heads of expenditure

al can be clainied as deduction are not exhaustive — which is the precise reason for
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the existence of Section 37. Therefore. in a given case, if the expe

business, and i r i nder _pther visions are unsuccessful,

application of Section 37 is per se not excluded.

39 The appellant places firther reliance on the ratio of decision of the Hon'ble
Supreme Court in the case of 5.A. Builders Ltd. v. CIT [2007] 288 ITR 1/158 Taxman 74
(SChwherein the Hon 'ble Apex Court held as under :

“if there is any nexus between the expenditure and purpose of the business (which
need not necessarily be the business of the assessee itself), the revenue cannot
i ; ; in the arm-chair of the busi il

Lifi ] f

1)

compelled to maximize his profits

4. The Appellant places further reliance on the ratio of the decision of Hon'ble
Madras High Court in the case of Commissioner of Income Tax Vs Spencer and Co

Ltd., [2014] 47 taxmann.com 35 (Madras), wherein it was held as wnder -

“On a careful analysis of the matter in the light of the materials available on record
and the decisions cited, we are of the view that since the amounts in question were
incurred by the assessee for the business expediency of the wholly owned subsidiary
companies and when it is not disputed that there existed a business nexus behween the
assessee and the subsidiary companies, such expenditure should be treated as having
been incurred for the purpose of business and divectly relatable (o the business of the
assessee and thus eligible for deduction as business expenditure in their return of
business income. The assessing authority and the Commissioner of Income-tax
(Appeals) failed to appreciate the claim in proper perspective. The alternative

ument of learned senior counsel for the gssesseg thal [ aim of written off bad
debts should be allowed as business expenditure or business loss, in our considered
view, merit acceplance. The Tribunal has given a cogent and convincing reasons for
reaching a finding of fact that expenditure incurred was directly relatable to ihe

business of the assessee and should be allowed as business expenditure”
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8.21 More importantly, the appellant relied on the Hon’ble Jurisdictional
Karnataka High Court’s decision in the case of in the case of M/s. Ace

Designers. The operative part of this judgement is reproduced below;

“ ... In the backdrop of aforesaid well settled legal position, the facts of the
case in hand may be adverted to. From the perusal of the note annexed to the
income filed before the assessing officer, it is evident that assessee had set up
an establishment in USA during Financia! Year 1992-93 for the exclusive
purpose of marketing assessee's products and for promoting its business in US
and Latin America. It has further been siated in the note that looking to the
stringent norms of product liability in US market, the assessee decided to have
a separate Wholly Owned Entity in the US having limited liability. The
approval for aforesaid purpose was obtained from the Reserve Bank of India.
The assessee therefore, invested funds in equity for meeling the revenie
expenses of Wholly Owned Subsidiary Company’s balance sheef. However,
WOS could not perform upto company's expectations and therefore, it was
decided to wind up WOS operations in USA. While granting approval for
closure of WOS, RBI permitted the company to write off the whole of
investmeni made in WOS and wnrealized export receivables. The assessee
therefore, made a claim to write off the loss of Rs.3,41,23,200/~ as revenue
expenses allowable under the provisions of the Act.

8. Thus, from perusal of the aforesaid facts, it is evident that the issue involved
in this appeal is covered by decision of Bombay High Court in Colgate Palm
Olive (India) Ltd supra, which kas been upheld by the Supreme Court. The
ratio of aforesaid decision is where the assessee makes investment in its 100%
subsidiary for business purpose, loss or sale of investment has o be treated as
business loss of the assessee. In the instani case, the assessee made investment
in the shares of WOS for the business purpose ie., for the enhancement of
business activity of the assessee in global market which primarily related to
business operation of the assessee. The WOS suffered losses and therefore the
assessee wrote off the assessment of Rs.3,41,23,200/~ as business loss. The
investment was made for the purpose of extension of business activity and not
with a view {o creating capital asset in the form of holding shares. It Is also
pertinent lo note thal the assessee never acquired amy capital asset or
expendifure of enduring benefits to WOS and there is no relinguishment or
transfer of capital assel to any third party.

In view of preceding analysis, the first substantial question of law is answered

%:’n the negative and in favour of the assessee. It is nor necessary for us fo
2 A hanswer the remaining substantial questions of law in view of our answer fo the
N first substantial question of law. In the result, the order of the Tribunal dated
§4.12.2012 to the extent of the findings contained against the assessee is

©  Jguashed.”
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The AO has not accepted the judgement by distinguishing it as below

“Assessee had made investment in equity of its wholly owned subsidiary;
subsidiary was wound up it is loss on sale of investment”

However it can be seen that both the whole of investment made in WOS and
unrealized export receivableshave been allowed to be written off.

Therefore, respectfully following the principles as enunciated in the
Hon’ble Jurisdictional Karnataka High Court’s supra it is decided as
under.

8.22 Based on facts of the case as discussed above and the various judicial

pronouncements it can be seen that advances paid to the subsidiary is

1. Wholly for the purposes of business:

(i The appellant has transferred one of the entity business to its

subsidiary for operational reasons. Therefore, there is business nexus.

(i) Income from subsidiary has been offered as business income in

earlier years.

(iii) The appellant has made capital contribution of Rs. 150 Crores in its
subsidiary. Therefore, to safe-guard this, advances made are for business

of the appeilant.

2 Not capital in nature.

The assessee invested Rs. 150 crores in its wholly owned
subsidiary. Apart from this, it has advanced moneys for the dayto day
operations of its subsidiary. The assessee also has fairly demonstrated
that the income on sale of shares of its subsidiaries have been consistently
offered as business income in the previous years.therefore it can be seen

: that said advances are not capital in nature,
—
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3. Not personal expenses of the assessee.

This is fairly evident from the facts of the case and it is also not the case
of the assessing officer.

4, Whether incurred during the vear

The assessing officer has done a thorough analysis of the case and
has observed that there is no valid reason for stating these advances
become irrecoverable during the year. The relevant portion of the
assessment order 1s as below:

“Further the assessee has not supported with any reasoning why the amount became
irrecaverable during the AY 2020-21, the assessee has not submitted any evidence to
support that how the expenditure could be considered as accrued during the year, On
verification of ledger account of ARHPL, the entive year there is consistent
transaction of emount being given and amownt being received by the assessee, hence
it is a running account wherein the assessee lends the amount whenever the
subsidiary requires funding and veceives back the amount whenever the subsidiary
has funds.”

8.23 With respect to the above contention of the AO, the appellant during the

course of appellate proceedings has submitted as follows:

" ds explained earlier outbreak of covid 19, pandemic, Cirea 2019-20, the hospitality
industry took a big jolt / hit owing to weorldwide resiviction on travelling and tourism
related activities has resuited in further strain on ARHPL, this has been wimessed
acrass the globe,

Further to submit that, the fransaction iy revenue neuwiral as the same amount is
offered by ARHPL as revenue no adverse implication fo the revenue per se.

In the case of the appellant Covid outbreak and lockdowns was a last nail on the

coffin meaning that the hope of any further recovery dashed with suspension of travel
globally and closure of business indefinitely jor a period of two years plus | hence the

2 decision of the Partners to write off advances and investments made to ARHPL
& was (aken on impenitent crystallization of the liahilities during the financial year
T 019-2020. Even though there is a negative net worth from the pasi previous years

-—

1%

Baghy !
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something extra in the form of Covid-19 outbreak during the financial year 2019-
2020 which is the triggering event for arriving at the conclusion that the amounts will
not be recovered and hence the appellant decided to write off the advances which is
not recoverable during the financial year 2019-2020.

The moment debis have been written off in the books, it is to be allowed without
expecting the assessee to demonstrate whether debts have actually become bad or not
same is held in favour of the assessee in Shreno Lid and BinaniCementcase referred
hereingfier.”

8.24 Apart from the above written submissions, the appellant also relies on

following judicial pronouncements:

44. The appellant places further reliance on the ratio of decision of the Hon'ble

Supreme Court in the case of S.4. Builders L1d. v. CIT [2007] 288 ITR 1/158 Taxman
74 (SChwherein the Hon'ble Apex Court held as under :

“if there is any nexus berween the expenditure and purpose of the business
(which need not necessarily be the business of the assessee itself), the revenue
cannof justifiably claim to put itself in the arm-chair of the businessman or in
the position of the board of divectors and assume the role to decide how much
is reasonable expenditure having regard o the circumstances of the case. No
businessnan can be compelled to maximize his profits”

45. The Appellant places further reliance on the ratio of the decision of the
Hyderabad Tribunal in the case of Gulf Oil Corpn. Ltd v Assistant Commissioner of
Income-taw, Cirele 2(3), Hyderabad [2012] 24 taxmann.com 325 (Hyd.), wherein it
was held as under -

for the purpose of protecting the interests of business of the assessee. [Para 21]

The advance made by the assessee to EECL is incidental to carrying on the
business by the assessee iiself and, consequently, the borrowed money showld be
considered as having been utilized for the purpose of business of the assessee. The
advance, thus, having been made in the normal course of business of the assessee,
when written off, has to be held as falling in the revenue field, ard, consequently,
such amounts of advances written off, are allowable as deduction either as bad
debt or as business loss, incidental to carrying on the business by the assessee.
[Para 18]

In the light of the above discussion, applying the ratio af the Apex Court in the
case of S.A. Builders Ltd. (supra), we allow the claim of ihe assessee for deduction

iV
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of Rs.1,41,21,000 being advances given by the assessee Io iis subsidiary company,

EECL, since the IS writien o frrecoverable, consegiieni upon o
latter any having been ordered to the BIFR _However, the
company w { would eysee’s oronnds on this issve are wed [Pa
2_'1 HI

(Emphasts supplied)

46. The Appellant places further reliance on the ratio of the decision of Hon'ble
Gujarat High Court in the case of Principal Commissioner of Income Tax vs Shreno
Lid, [2021] 127 raxmann.com 813 (Gujarat), wherein it was held as under -

21. Dealing with this issue, ihe Id. CIT(A)has held thar it was a genuine business
iransaction. The assessee fras made huge advance of Rs. 22 erores. It has share
capital of Rs. 2 crores in this concern, and everything will be at visk if subsidiary
is not being revived. Thus, genuineness of the advancement in the shape of ICDs
was not in doubi. These were jor the purpose of business. The assessee has
shown the interest income of Rs. 738 lakhs from F.Y.2008- 09 to F.Y.2010-11.
This amount was offered jor taxation, If some balance outstanding remains, and
written off in the accowiits, ther ii is not for the Revenue to verify the genuineness
or o ask the assessee o show whether debts have actually been become bad or
not. The memeni debls have been wng{gg off i g};’;g books ;( is to he allowed

withou! expescting th LSESS 7, ther have actuall

become bad or not.

A reliance can be made to the decision of Hon'ble Supreme Court in the case of
TRF Lid 230 CTR 14 (SC). It is altogether irvelevant, whether OFL actually
paid tax or not. I a liability has ceased_then it will be added back in the taxable
income of the QFL Now, if that concern was suffering huge loss, then that
cannot be the reason to disallow clain of the assessee. If this type of logic is
being accepled, then every business organizaiion was required to show profit
only. This is a misplaced notion at the end of the ld. CIT(4) for rej