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ST391/ORDER

PER VIKAS AWASTHY, JM:

This appeal by the assessee is directed against the order of Commissioner of
Income Tax (Appeals), National Faceless Appeal Centre, Delhi (hereinafter referred

to as 'the CIT(A)') dated 18.04.2023, for assessment year 2009-10.

2. The appeal is time barred by 29 days. The assessee has filed an application
seeking condonation of delay in filing of appeal. After perusal of the same, | am

satisfied that delay in filing of appeal is not intentional, but was for the reasons
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stated in application which appears to be bonafide. Thus, the delay in filing of

appeal is condoned and appeal is admitted for hearing on merits.

3. This is second round of litigation before the Tribunal in assessee’s case for AY
2009-10. Earlier cross appeals were filed by the Revenue and the assessee in ITA
No. 2493/Del/2013 and 2303/del/2013. The Tribunal vide order dated 01.11.2016
allowed the appeal of the assessee for statistical purpose and restored the issues
back to the Assessing Officer (AO) for fresh consideration. Consequent, to
directions of the Tribunal, the AO vide order dated 30.11.2017 reframed the

assessment and made following additions:

(i) Addition u/s. 68 of the Income Tax Act,1961(hereinafter referred to as ‘the

Act’) in respect of unproved creditors;
M/s. Viraj Industries Rs.11,74,422/-
M/s. Vaibhav Enterprises Rs.17,05,799/-
Total Rs.28,80,221/-
(ii) Long Term Capital Gain on sale of jewellery Rs.89,557/-

4. Aggrieved by the assessment order dated 30.11.2017 passed u/s. 254/143(3)
of the Act, the assessee filed appeal before the CIT(A). The CIT(A) upheld the
additions and dismissed appeal of the assessee in toto. Hence, present appeal by

the assessee.

5. The assessee has filed written submission, the relevant is extract of the same

is reproduced herein under:-
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“1. That the Ld. CIT(A), National faceless appeal centre (NFAC), has erred in uphelding the
additions made by the AO during assessment proceedings of Rs.17,05,799/- and Rs.11,74,422/- on
account of unexplained credit u/s 68 of the Income Tax Act, 1961. That the confirmation of the
parties along with Financial Ledgers) of subsequent years) in which payments were made to the
above mentioned parties were submitted to Ld. Assessing Officer.

2. That the payment to M/s Vaibhav Enterprises was repaid in April, 2009 through banking
channel, which were duly verified by the Ld. Assessing Officer by issuing Notice U/s 133(6) to the
bank of the assessee. However Notice u/s 133(6) issued by the Ld. Assessing Officer could not be
delivered as insufficient address. However the letter could not be delivered as the Factory was
closed due to sealing by Delhi Government. However since the payments were made through
banking channel in subsequent year which were verified by the Ld. AO should not be added to the
income of the assessee.

3. That the account of M/s Viraj Industries has been reduced to Nil in Financial Year 2011-12.
That the assessment of the assessee for Asst. Year 2011-12 was completed under scrutiny and Ld.
Assessing Officer had send the Notice U/s 133(6) to M/s Viraj Industries who had submitted the
reply and confirmed the outstanding balance due from assessee and accordingly no adverse
interference was made. Since the party M/s Viraj Industries had confirmed the balance as at 31%
March,2011 relevant to Asst. Year 2011-12, question of non existence / verification for Asst. Year
2009-10 does not arises. Moreover Ld. AO had confirmed the payments made by the assessee to
M/s Viraj Industries from the bank(s) itself, still the addition has been made. However Notice u/s
133(6) issued by the Ld. Assessing Officer could not be delivered as Factory Closed. However the
letter could not be delivered as the Factory was closed due to sealing by Delhi Government.
However since the payments were made through banking channel in subsequent year which were
verified by the Ld. AO should not be added to the income of the assessee.

Further vide para 6 & 7 of the assessment order at page 2, the Ld. AO had mentioned that After
making further enquiry / investigation, notice u/s 133(6) issued for seeking information from Bank
of India, Jheel Kureji & HDFC Bank Shahdara to verify the financial transactions made by the
assessee with M/s Vaibhav Enterprises & M/s Viraj Industries. In response to the above, it has been
found that the payment were made to M/s Vaibhav Enterprises, prop. Raja Ram Tulsian and
another transaction were made through Punjab National Bank, Maya Puri in the account of M/s
Viraj Industries under the proprietorship of Shri. Amit Gupta.

Since the Ld. AO had got the verification from the banks which tallies with the account of the
assessee, No addition on this ground is warranted. Especially when there is sealing is everywhere
and the Industries / Factories are closed due to pollution. Otherwise also assessee should not be
penalized for the transactions of almost 9 years old.

4. Reliance is placed on the judicial pronouncement in the case of Smt. Sudha Loyalka vs. ITO,
ward 35(2), ITA No.399/Del/2017 in which it was held that "The very fact these amounts are being
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shown as payable in the balance sheet of the assessee go to establish that there was no cessation
of liability.

Further reliance is also placed on the judicial pronouncement in the case of Shri Sandeep
Kundalia vs. ITO, Ward 49(1), New Delhi in which it was held that the purchase invoices placed by
the assessee are the tax invoices, which can be issued by a VAT registered dealer in respective
state. The bank statements of assessee and the sundry creditor show the remittance of part
payment against the credit purchases shown by the assessee.

5. Since the assessee had proved the identity and genuineness of the transactions with the
above mentioned parties, no addition on account of unexplained credit under section 68 is required
to be made.

6. That the Ld. CIT(A), National faceless appeal centre (NFAC) has erred in uphelding the
additions made by the AO during assessment proceedings that Ld.AO had applied the prevailing
market price of Gold Jewellery as on 31.03.1987 worked out the weight of Jewellery declared by
the assessee at 860 gms. Sale price of 860 gms of Jewellery was worked out at Rs.10,08,219/- and
after allowing indexed cost of this Jewellery at Rs.9,18,662/-, the LTCG was worked out to
Rs.89,557/-. As evident from the assessment records, it was established that the assessee had
declared this Jewellery in VDIS,1997 and paid taxes accordingly. During the declaration under
VDIS,1997, assessee had clearly declared that the Jewellery pertains to asst. Year 1972-73 and
1986-87, which was accepted by the Ld. AO and also by Ld. CIT(A) at the time of original
assessment. Since during the original assessment proceedings and the present assessment
proceedings, The Ld. AO had taken the cost of acquisition as on 31.03.1987, the resultant Long
Term Capital Gain has arisen whereas assessee had declared the Long Term Capital Loss in the ITR.

7. This is to draw your kind attention to the fact that as per VDIS,1997 scheme any person
can declare any asset which were not declared in earlier year by stating the year of purchase and
has to pay the tax as on the value as on date. Accordingly assessee had also declared his
undeclared Jewellery which were received by him in the Asst. Year 1972-73 and 1986-87,
accordingly the cost of acquisition of Jewellery should be taken as the year of acquisition of Asst.
Year 1972-73 and 1986-87 and indexed rate(s) should be applied accordingly. Since there is no
basis on which cost of acquisition should be taken for the Asst. Year 1986-87, no additions on
account of Long Term Capital Gains is sustainable.”

Per contra, Ms. Shivani Bansal representing the department vehemently

defended the impugned order and prayed for dismissing appeal of the assessee.

The Id. DR submits that the assessee has failed to prove creditworthiness and

identity of the creditors, and genuineness of the transaction with M/s. Vaibhav

Enterprises and M/s. Viraj Industries. Hence, the amounts received from the
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aforesaid parties were added u/s. 68 of the Act. With regard to Long Term Capital
Gain on sale of jewellery, the |d. DR submits that the assessee had declared gold
jewellery under VDIS 1997, 860 grams. Whereas, in the impugned assessment year,
the assessee has sold gold jewellery to the extent of 1276 grams. The AO has added
the difference in the weight i.e. gold jewellery declared under VDIS 1997 and gold

jewellery sold.

7. Submissions made by Id. DR heard, written submissions on behalf of the
assessee perused, orders of the authorities below examined and the documents
placed on record by the assessee considered. The AO has made addition u/s. 68 of
the Act in respect of unproved creditors i.e. M/s. Vaibhav Enterprises and M/s. Viraj
Industries. The Assessing Officer had issued notice u/s. 133(6) of the Act to the
aforesaid parties to ascertain genuineness of the transaction to verify
creditworthiness and identity of the creditors. There was no response to the
notices issued by the AO u/s. 133(6) of the Act. Hence, the AO made addition of
unverified sundry creditors. The contention of the assessee is that the assessee has
repaid M/s. Vaibhav Enterprises in April 2009 through banking channel and the
same has been verified by the AO by issuing notice u/s. 133(6) of the Act to the
banks. The notice u/s. 133(6) of the Act issued to Vaibhav Enterprises was not
served as the factory was closed due to sealing by the Delhi Govt. | find that except
for oral assertions no documentary evidence has been placed on record by the
assessee to substantiate creditworthiness of the creditors and genuineness of the
transaction. The onus to prove creditworthiness and identity of the creditors is on
the assessee. The assessee has failed to discharge the same. Hence, addition of

Rs.17,05,799/- is upheld.
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8. With regard to M/s. Viraj Industries, the submissions of the assessee are that
the entire amount has been repaid in Financial Year 2011-12. The AO while
completing assessment for AY 2011-12 had issued notice u/s. 133(6) of the Act to
M/s. Viraj Industries. M/s. Viraj Industries in reply to notice confirmed that the
outstanding debit balances as on 31.03.2011 relevant to AY 2011-12 is Rs.
3,00,002/-. Once the AO in subsequent assessment year i.e. AY 2011-12 has
accepted the creditors and transactions as genuine, there is no question of
disallowing the same in the impugned assessment year. The assessee has placed on
record copy of assessment order dated 27.03.2014 for AY 2011-12, as well as copy
of notice dated 21.02.2014 issued u/s. 133(6) of the Act to M/s. Viraj Industries and
copy of confirmation by Viraj Industries. In light of material available on record,

addition of Rs.11,74,422/- is directed to be deleted.

9. As regards capital gains on sale of gold jewellery is concerned, the AO has
made addition of the difference in the value of gold jewellery declared under VDIS
1997, and the gold jewellery sold during the relevant assessment year. The
assessee had declared gold jewellery of 860 grams under VDIS 1997, whereas, in
impugned assessment year the assessee has sold gold jewellery to the extent of
1276 grams. Thus, the AO has made addition of the excess gold jewellery sold by
the assessee i.e. 416.06 grams. The contention of the assessee is that the jewellery
was purchased by the assessee in the year 1972-73 and 1986-87. The AO had taken
cost of acquisition as on 31.03.1987 which has resulted in capital gain, whereas, the
assessee has declared Long Term Capital Loss on gold jewellery. | do not find any
error in the computation of Long Term Capital Gains on the sale of gold jewellery,
hence, no interference with the findings of the AO/CIT(A) on this issue is called for.

Hence, this ground of appeal is dismissed.
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10. Inthe result, appeal of the assessee is partly allowed in the terms aforesaid.

Order pronounced in the open court on Friday the 04" day April, 2025.

Sd/-
(VIKAS AWASTHY)
=T TZEI/JUDICIAL MEMBER
facell/Delhi, R F/Dated  04.04.2025

NV/-
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