


























as under: "If in the opinion of State Government, any land is
required for the purpose of development or for any other purposes
under this Act, the State Government may acquire such land under
the provisions of Land Acquisition Act, 1894." It is clear that as
per clause 4 of Land Acquisition Act, the land could be acquired
only for public purposes. Section 57 of the said Act also provides
that Authorities could make its bye-laws with the approval of the
State Government. Section 58 provides that in case of dissolution of
the Authority, all the properties, funds and dues which are vested in
or realizable by the Authority, shall vest in or to be realizable by
the State Government. Various sections of the said Act make it
abundantly clear that the activities of the Authorities were aimed at
public purposes and not personal one. I, therefore, have no
hesitation in holding that the activities of the assessee are
charitable in nature and are for advancement of general public
utility. It is therefore clear that KDA fully qualifies the test laid
down by the apex court and the jurisdictional high court in as much
as there is obligation that the properties of the authority will be
utilised only for the purpose for which the authority was set up. The
AO has incorrectly chosen to interpret applicability of proviso of S.
2(15) of the IT Act otherwise without considering the complete facts
and only influenced by profit being made frém all these activities
and not considering the nature of activities. In view of the above
factual and legal proposition laid down by jurisdictional high court
and the apex court, addition made by AO is deleted. These grounds

are allowed.

Ground No. 5 & 6 relates to making addition of Rs. 74,65,69,311/-
by holding that the amount earmarked for Infrastructure Fund is
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taxable income. In the assessment order, the AO has stated as

under:

"4. Infrastructure Development fund: it was found that an amount
of Rs.74,65,69,311/- was directly credited to infrastructure
development fund without being credited to Income and
expenditure account hence the amount is

added back. (Additions of Rs. 74,65,69,311/-)

During the appellate proceedings the AR has filed written
The premises on which addition has been

submission as under:

made, has been laid down by the Assessing Officer on page 5 of the

assessment order and reads as hereunder. .

"On the Perusal of Income & Expenditure Account

read with annexure B out of the total receipts only a

fixed portion is credited to Income & Expenditure

account the details being as under :-

Head of Receipt Credited to| Total receipts | Short credited in
Income and income  expenditure
Exp. Account (directly credited to
infrastructure
development fund)
Conversion of land| 1,17,44,258.00 | 1,05,69,832.20 | 11,74,425.80
use
Betterment  and| 1,63,06,390.00 | 1,46,75,751.00 | 16,30,639.00
registration
Compounding fee | 5,25,66,441.00 | 2,62,83,220.50 | 2,62,83,220.00
Income from| 21,59,42,368.00| 19,43,49,131.20| 2,15,94,236.80
Stamp duty
Freehold charges | 2,16,87,260.00 | 1,95,18,533.94 | 21,68,726.00
Development fee 49 24,40,032.00| 44,31,96,027.75| 4,92,44,003.25
Total 10,63,15,008.51| 85,28,84,320.00| 74,65,69,311.49
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On the basis of the aforesaid chart the assessing officer proceeds to

arrive at the assessed income by adding the amount shown in

column 4 of the above chart against the item of addition. Before

going into the reasons for this erroneous addition, without

prejudice to whatever is being submitted, it is most humbly pointed

out that even the very chart prepared included in the assessment

order

has been wrongly drafted without application of mind. The correct

position behind the logic taken by the assessing officer should have

been as follows as is

demonstrated in the redrafted chart:

Head of| Gross  amount| Credited Credited to
Receint under each head direct] ‘0 income and
P or total receipts. Y expenditure

balance sheet as| account with
infrastructure laws
Sfund in
accordance with
GO
Conversion of| 1,17,44,258.00 1,05,69,832.20 |11,74,425.80
land use
Betterment and| 1,63,06,390.00 | 1,46,75,751.00 | 16,30,639.00
registration
Compounding | 5,25,66,441.00 | 2,62,83,220.50 |2,62,83,220.00
fee
Income  from|21,59,42,368.00 | 19,43,49,131.20 | 2,15,94,236.80
Stamp duty
Developed fee | 49,24,40,032.00 | 44,31,96,028.75 | 4,92,44,003.25
Total 81,06,86,749.00 | 70,85,91,947.59 | 10,20,95,251.49

4
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On comparison of both the charts it will be noted that besides the
components of Infrastructure fund having been wrongly identified
in the assessment order even the total of the columns were wrong.
Only on this basis of this patent mistake the impugned assessment

order needs to be set aside and the addition deleted.

Regarding this addition on account of Infrastructure Fund, the
appellant begs to draw your honours attention to the G.0.152/E-0-
1-1998 dt. 15.01.1998 on the basis of which the transfers have been
made to the infrastructure fund. A copy of the GO been submitted
during the course of assessment proceedings. From the said G.O.
and the documents attached thereto, it would be seen that the
receipts represent collection made on behalf of the government, for
being utilised for the specified purposes. The appellant itself did not
have any right, title or interest

to such receipts nor it has even the discretion to apply such receipts
for attainment of the objects for which ADA had been notified.
During the year under consideration, there were credits for sums
aggregating Rs. 70,85,91,497.59/- under the head "Infrastructure
fund" which the "appellant authority" had taken directly to the
Balance Sheet, after transferring from various accounts. The said
fund is in the process of being created as per the Government order
and thé same was liable to be utilized in the manner laid down in
the related Government order itself. In other words, it was to be
utilized only for the purposes as spelt out and specified by the State
Government and the "appellant authority” has merely acted as
"nodal agency”, having no right, title or interest of its own in the
said 'Fund' It is also relevant to mention here that 'infrastructure

fund is being utilised as per instructions of the State Government
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income for charitable purpose. The Hon'ble ITAT, Lucknow Bench
in the case of Assistant Commissioner of Income-tax v. Saraswati
Gyan Mandir Shiksha Sansthan reported in [2014] 50
taxmann.com 203 (Lucknow -Trib.) held that allowing exemption
under s. 11 is not equal to allowing deduction. Allowing exemption
means that the income is not liable to tax but the income remains
the same and it does not get reduced, although such income is not
taxable because of the operation of s. 11(1) of the Act. The Hon'ble
Bombay High Court in the case of CIT v. Institute of Banking
Personnel Section [2003] 264 ITR 110/131 Taxman 386 he
submitted that the Hon'ble High Court in the said decision has
clearly held that depreciation is allowable on the assets the cost of
which has been fully allowed as application of income w/s.11 in
past years. The Hon'ble Bombay High Court has followed its
earlier decision in the case of DIT (Exemptions) v. Framjee
Cawasjee Institute [2014] 227 Taxman 266/49 taxmann.com 22. In
the said decision, it was held that depreciation on depreciable
assets had to be taken into account in computing the income of
Trust although the amount spent on acquiring such assets had been
treated as application of income of the Trust in the year in which
such assets were acquired. The Hon'ble ITAT Pune in the case of
Parkar Medical Foundation v. Deputy Commissioner of Income-
" tax, Ratnagiri Circle, Ratnagiri reported in [2015] 55 taxmann.com
268 (Pune - Trib.) has also affirmed the view taken by Hon'ble
Bombay High Court and held that assessee is entitled to
depreciation on assets entire amount of which has been claimed as
deduction on account of application for charitable purposes. The
Hon'ble Rajasthan High Court in the case of Commissioner of

Income Tax-II, Jodhpur vs. Krishi UpajMandiSamiti reported in
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[2015] 55 taxmann.com 63 (Rajasthan) held that income of a
charitable trust like the present assessee derived from the
depreciable heads is also liable to be computed on commercial
basis, however, while doing so it is to be kept in mind that
ultimately assessee is a charitable institution and its income for tax
purposes is required to be determined by sions of Section 11 of the
Act of 1961 after taking into consideration provisions extending
normal depreciation and deductions from its gross income. In
computing the income of a charitable institution/trust depreciation
of assets owned by such institution is a necessary deduction on
commercial principles, hence, the amount of depreciation has to be
deducted to arrive at the income available. The Hon'ble Bombay
High Court in the case of Commissioner of Income-tax v. Institute
of Banking Personnel Selection (IBPS) reported in [2003] 131
TAXMAN 386 (BOM.) has held that in the case of a Charitable
Trust, there Income and thus claiming depreciation on such assets
which was acquired from exempted income is amount to double
deduction. Claim made for depreciation is for use of the assets
while claim of capital outgo as an application is on a different
footing, just because capital expenditure was considered as
application of income, it could not be said that the assessee would
not be entitle to claim of depreciation thereon. The Hon'ble High
Court Calcutta Bench In the case of CIT vs. Siliguri Regulated
Market Committee has also held that prior to [-4-2015
depreciation was to be allowed on assets acquired by the trust even
though cost of same has already been treated as application of
income for charitable purpose. The Hon'ble ITAT, Lucknow Bench
in the case of Assistant Commissioner of Income-tax v. Saraswati

Gyan Mandir Shiksha Sansthan reported in [2014] 50
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