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Order under section 254(1) of Income Tax Act

PER PAWAN SINGH, JUDICIAL MEMBER:

1. These two appeals by assessee are directed against the separate orders of
National Faceless Appeal Centre, Delhi /Commissioner of Income Tax (Appeals)
[for short to as “Ld.CIT(A)"] all dated 26.07.2024, one appeal is against
quantum assessment and other in penalty levied under section 272A(1)(d) of
the Income Tax Act, 1961 (hereinafter referred to as ‘the Act’) on 21.02.2022.
Certain facts in both the appeals are common hence, with the consent of the
parties, both the appeals were clubbed, heard together and are decided by
common order to avoid conflicting decision. The quantum appeal in ITA

N0.916/Srt/2024 is treated as lead case. The assessee has raised the following

grounds of appeal:-
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"1. The Ld. CIT(A)-NFAC has erred and was not just and proper on the facts of
the case and in law in considering the appeal as filed beyond the limitation &
dismissing the same, without referring to submission & statement of facts.

3. Prayer

3.1 The Ld. CIT(A)-NFAC may be the directed to consider the appeal on filed in
time & adjudicate accordingly.

3.2 Personal hearing may be granted.
3.3 Any other relief that your honours may deem fit may be granted.

4. The assessee craves leave to add, amend, modify alter or delete any of the
grounds at the time of hearing.”

2. Rival submissions of both the parties have been heard and record perused.
The Ld. Authorized Representative (Ld.AR) of the assessee submits that ex
parte assessment order was passed against the assessee on 01.10.2019. The
assessment order was not served upon the assessee. The Ld. AR of the
assessee submits that assessee resides in a remote area in village, Mandvi. In
April, 2022, the bank account of assessee was attached for recovery of
outstanding tax demand for assessment year 2017-18. On coming to know
about such attachment, assessee approached the Assessing Officer (ITO
Bardoli-1) and filed application for knowing the reasons of attachment of bank
account and for supply of order, if any. The assessee filed an application
before Assessing Officer, which was duly received by official of ITO, Bardoli-1
dated 12.04.2023. On filing such application, assessee was supplied copy of
assessment order and penalty order passed on 21.04.2023. The assessee
immediately filed appeal before Ld. CIT(A). In the statement of fact in Form-
35, the assessee clearly stated that assessment order which was passed ex
parte was not received by assessee and it was received by assessee on

21.04.2024 and the appeal was filed within prescribed time of 30 days from
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the date of communication of impugned order. However, Ld. CIT(A) dismissed
appeal of assessee without issuing any show cause notice or seeking any
explanation from assessee, which is utter violation of principles of natural
justice. The Id. AR of the assessee submits that there was no intentional or
deliberate delay in both the appeals before Ld. CIT(A) as the ex parte
assessment was never served upon assessee. The assessee has a good case
on merit and is likely to succeed, if one more opportunity is given to assessee
to contest the additions on merit. The Ld. AR of the assessee submits that
delay in filing appeal before Ld. CIT(A) may be condoned and matter may be
restored back to the file of Ld. CIT(A) for afresh adjudication on merit.

. In alternative submission, Ld. AR of the assessee submits that since
assessment was also completed under section 144 of the Act, therefore, in
the event of filing evidence and submission by assessee before Ld. CIT(A), he
may require remand report from Assessing Officer. Therefore, in order to
avoid long drawn process of seeking remand report, the matter may be
restored back to the file of Assessing Officer for adjudication all the issues
afresh in accordance with law.

. On the other hand, Ld. Senior Departmental Representative (Ld. Sr-DR) for
the Revenue submits that Bench may take appropriate view in accordance
with law. In case this Bench is of the view that assessee deserves any leniency
the specific direction may be given to assessee to make proper compliance
before lower authorities.

. We have considered the preliminary submissions of both the parties and

perused the record carefully. On the plea of delay in filing appeal before Id
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CIT(A), we find that the Ld.AR of the assessee has vehemently submitted that
there was no intentional or deliberate delay. The assessee filed appeal
immediately on coming to know about the passing of assessment order. the
Id AR of the assessee has also filed copy of application filed before Assessing
Officer for obtaining copy of assessment order, though, the contents of such
application is in Gujarati language, however, while making submissions, the
Id AR of the assessee explained its contents in English. On considering the
submission of assessee and facts of the case, we are of the view that the
delay in filing all the appeal before Ld. CIT(A) is not deliberate or intentional
nor there was gross negligence on part of assessee, therefore, considering
the principle that when technical consideration and cause of substantial justice
are pitted against each other, the cause of substantial justice may be
preferred. Thus, we find that the explanation given by assessee for
condonation of delay is acceptable one. We find one more reason that Id
CIT(A) dismissed the appeal of assessee without issuing notice under section
250 of Income Tax Act. Hence, the order passed by Id CIT(A) is set aside.
Considering the facts that both the lower authorities passed order ex-parte,
hence, the additions made in the assessment order is restored back to the file
of Assessing Office to pass order afresh and in accordance with law. Needless
to direct Assessing Officer before passing the order afresh, the Assessing
Officer shall give reasonable opportunity of being heard to assessee and to
file requisite as required and explanation and evidence as and when called

for. The assessee is also directed to provide complete details of his cash
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deposit and confirmation with complete details of such deposit to the
satisfaction of Assessing Officer.

6. In the result, assessee’s appeal ITA N0.916/SRT/2024 is allowed for statistical
purposes.

7. Now we take ITA No.917/Srt/2024. Considering the facts that the additions
in the quantum assessment is restored back to the file of Assessing Officer,
therefore, the penalty levied in ex-parte order under section 272(1)(d) is also
restore to for fresh adjudication after allowing opportunity to the assessee. In
the result, the ground of appeal raised in this appeal is allowed for statistical
purpose.

8. In the result, this appeal is allowed for statistical purpose.

Order pronounced in the open court on _19/02/2025.
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