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Order under section 254(1) of Income Tax Act  

 
PER PAWAN SINGH, JUDICIAL MEMBER: 

1. This appeal by assessee is directed against the order of learned Commissioner 

(Appeals)/ NFAC dated 25th September 2024, in confirming penalty levied 

under section 271(1)(c) of the Income Tax Act (Act). Though, the assessee has 

raised multiple grounds of appeal, however the substantial ground of appeal is 

to upholding the action of assessing officer in levying penalty of   23,900/₹ -

under section 271(1)(c) of the Act. 

2. Brief facts of the case are that while passing the assessment order the AO made 

addition on account of undisclosed duty drawback of 70,299/-. The addition 

was made by taking view that during assessment, assessing officer noted that 

assessee has credited an amount of  ₹  1,75,523/- on account of duty drawback, 

in profit and loss account, in its return of income. However, in Form 26 AS, 

statement of amount of duty drawback claimed and received is shown at Rs. 

2,45,822/-. Thus, the assessee has shown less duty drawback to the extent of 
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Rs. 70,299/-. The assessee was issued show cause notice, in the reply the 

assessee stated that duty drawback is accounted on receipt basis, the duty 

drawback of Rs. 1,75,253/- received actually from Custom Department was 

accounted as income in the return of income. The reply of assessee was not 

accepted by AO by taking view that assessee should have accounted the entire 

amount of claim of duty drawback as income during the year and if any amount 

out of the total duty drawback claimed remained to be received at the end of 

year, the same should have been shown as receivable in the balance sheet on 

asset side. On the basis of such observation the assessing officer made addition 

of  7₹ 0,299/- and initiated penalty proceedings. The assessing officer, before 

levying the penalty issued a show cause notice dated 25th October 2017. The 

AO noted that the assessee has not furnished his reply to show cause notice 

nor filed evidence of filing appeal against the addition in the assessment order. 

The assessing officer issued 2nd show cause notice dated 16th April 2018. In 

response to such notice, the assessee filed his reply and is submitted that he 

was following mercantile system of accounting for recognition the amount of 

duty drawback received during the year was shown as income. The reply of 

assessee was not accepted by AO. The AO levied penalty at the rate of 100%  

of tax sought to be evaded and worked out the penalty of  23,900₹ /- in his 

order dated 26th October 2018. Aggrieved by the penalty, the assessee filed 

appeal before learned Commissioner (Appeals), wherein action of AO was 

upheld. Further aggrieved, the assessee has filed present appeal before the 

tribunal. 
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3. We have heard the submission of learned authorised representative (ld.AR) of 

the assessee and the learned senior departmental representative (ld Sr-DR) for 

the revenue and with their assistance of have gone through the orders of lower 

authorities carefully. The ld. AR of the assessee submits that the assessee 

neither concealed any particular of his income nor furnished inaccurate 

particulars thereof. The assessee furnished complete details before the AO. The 

AO made disallowance of duty drawback, which was never received by the 

assessee. The assessee was following Mercantile system of accounting and has 

shown the amount of duty drawback in his profit and loss account as income. 

There is neither concealment of income nor furnishing inaccurate particulars 

thereof. To support his submission, the ld A.R. of the assessee relied upon the 

decision of Hon’ble Supreme Court in Excel Industries Limited (2013) 38 

taxmann.com 100 (SC), decision of Bombay High Court in Matchwell Electrical 

(I) Ltd (2003) 127 Taxmann 159 (Bom) and Rajasthan High Court in case of 

Oriental Power Cable Ltd (2008) 174 Taxmann 74 (Raj). 

4. On the other hand, the ld. Sr DR for the revenue supported the order of lower 

authorities.  

5. We have considered the rival submission of the parties and again produce the 

material available on record. We find that there is very limited issue before us 

that if the part of duty draw back if not received, still can be treated as income 

of the assessee, when the assessee was following mercantile system of 

accounting. On carful perusal of facts of the case and the record, we find that 

the AO made disallowance of duty drawback, which was never received by the 

assessee. The assessee was following Mercantile system of accounting and has 
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shown the amount of duty drawback in his profit and loss account as income. 

In our view, there was neither concealment of income nor furnishing inaccurate 

particulars thereof, thus, there is no justification of levying penalty under 

section 271(1)(c) of the Act. Hence, the AO is directed to delete the entire 

penalty levied under section 271(1)(c) of the Act. In the result, the grounds of 

appeal raised by the assessee are allowed. 

6. In the result, the appeal of the assessee is allowed. 

     Order pronounced in the open court on 17/02/2025 at the time of hearing. 
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लेखा सद˟/Accountant Member              Ɋाियक सद˟/Judicial Member    
 

सूरत  / Surat Dated: 17/02/2025 
Self / dragon  
आदेश की Ůितिलिप अŤेिषत/ Copy of the order forwarded to : 
 अपीलाथŎ/ The Appellant   
 ŮȑथŎ/ The Respondent  
 आयकर आयुƅ/ CIT 
 िवभागीय  Ůितिनिध, आयकर अपीलीय आिधकरण, सूरत/ DR, ITAT, SURAT 
 गाडŊ फाईल/ Guard File  

                                                               // True Copy  //     

By order/आदेश से, 

 
सहायक पंजीकार 

आयकर अपीलीय अिधकरण ,सूरत  
 
 
 
 
 
 
 
 
 
 
 
 


