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Order under section 254(1) of Income Tax Act

PER PAWAN SINGH, JUDICIAL MEMBER:
1. This appeal by assessee is directed against the order of Ld. Commissioner of

Income Tax, (Appeals)/AddI/IJCIT(A)-9, Mumbai [for short to as “Ld.CIT(A)]
dated 29.08.2024 for assessment year (AY) 2018-19, which in turn arises out
of assessment order passed by Centralized Processing Centre/Assessing Officer
under section 139 of the Income Tax Act, 1961 (hereinafter referred to as ‘the
Act’) dated 23.03.2020. On perusal of record, we find that the Registry of this
Bench has calculated delay of 1620 days in filing appeal. However, on perusal
of record, we find that impugned order was passed on 29.08.2024 and present
appeal was filed on 28.10.2024. Thus, the appeal is filed well within prescribed

period of limitation. Such delay is calculated due to topographical mistake in
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Form-36, wherein date of communication of order is mentioned as
“23.03.2020". Thus, the appeal filed within time limit, the defect pointed out
by the Registry is removed.

2. Rival submission of both the parties have been heard and record perused. The
Ld. Authorized Representative (Ld.AR) of the assessee submits that though
assessee has raised multiple grounds of appeal, however, substantial ground
of appeal relates to disallowance of employer contribution to PF/ESIC. The Ld.
AR of the assessee submits that due to inadvertent mistake in audit report by
Tax Auditor, who wrongly submitted employees’ share of contribution in
column-20(b) of tax audit report. In fact, actual contribution of employees’
share of PF is Rs.61,39,988/- and ESIC contribution of Rs.7,16,036/- and
remaining employer’s contribution on account of PF is Rs.67,25,981/- and
ESIC contribution of employer’s is Rs.17,85,745/-. Thus, disallowance, if any,
should have been restricted to the extent of Rs.68,56,024/- out of total
disallowance of Rs.1,53,67,750/-. The Ld. AR of the assessee submits that
assessee filed application for rectification before CPC/Assessing Officer which
was rejected and Ld.CIT(A) confirmed the action of CPC/Assessing Officer.
The Ld. AR of the assessee furnished such bifurcation along with
rectified/corrected tax audit report on record. The Ld. AR of the assessee
submits that before Ld.CIT(A) assessee has raised additional ground of appeal
about inadvertent mistake by tax audit report in reporting employees’
contribution in Point No.20(b)/ column 20(b) in Form-3CB, wherein by mistake
it has been reported Employer and Employee contribution. The additional

ground of appeal was not considered by Ld.CIT(A). Copy of screen shot of
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ITBA Portal about submission of additional ground of appeal with additional
submission is also placed on record. The Ld.AR of the assessee submits that
he has no objection if such excess disallowance is allowed subject to
verification by Assessing Officer. The Id. AR of the assessee furnished

following details of employees’ and employer contribution and the relief

sought:
Particulars Amount in  Tax | Actual amount of | Relief Sought
audit Report and | Employee’s Share
Intimation u/s | of Contribution
143(1)
PF(A) 1,28,65,969 61,39,988 67,25,981
ESIC(B) 25,01,781 7,16,036 17,85,745
Total C = (A+B) 1,53,67,750 68,56,024 85,11,726

. The Ld. AR of the assessee also submitted that constitutional validity of
provisions of Section 36(1)(va) alongwith Explanation-2 and Explanation-5 to
Section 43B of the Act are challenged before the Hon'ble Jurisdictional High
Court in Special Civil Application No. 270 of 2022, which has been admitted for
hearing vide order dated 11/01/2022, thus, in case, said Writ Petition is
allowed, the Assessing Officer may be directed to allow similar relief to
assessee. Copy of order dated 11/01/2022 in said Writ Petition is also filed.

. On the other hand, Ld. Sr-DR for the Revenue supported the orders of lower
authorities. The Id. Sr.DR for the revenue submits that there was no mistake
apparent in the order of CPC, as the CPC processed the return of income as
per details provided in return of income and in tax audit report. Since there
was no mistake apparent in the order of CPC, thus, the Id. CIT(A) rightly

confirmed the order/adjustment made by CPC. So far as reliance on anticipated
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decision of Hon'ble Jurisdictional High Court in Special Civil Application No. 270
of 2022, is concerned, the same petition is not filed by the assessee. The said
petition is filed by A.S. Construction, which would not be helpful to the
assessee.

. We have considered the rival submissions of both the parties and have gone
through order of lower authorities carefully. Before us, Ld.AR of the assessee
has raised limited prayer that employer contribution with regard to ESIC and
PF was inadvertently mentioned as “Employer & Employee Contribution”. The
LD. AR of the assessee has also placed on record the bifurcation of employees’
contribution and vis-a-vis ESIC/PF along with relevant details. We further find
that before the Id. CIT(A), the assessee raised specific additional ground of
appeal, which was not considered while passing the impugned order.
Considering the fact that impugned disallowance/adjustment made by CPC is
due to factual mistake committed by Tax Auditor. Therefore, considering the
peculiar facts of the case, the additional ground of appeal raised by assessee
before the Id. CIT(A) is admitted. Further considering the fact that the
additional ground of appeal requires verification of fact, therefore, we deem it
appropriate to restore the matter back to the file of Assessing Officer to verify
further fact and allow proper relief to assessee in accordance with law.
Needless to direct that before passing the order afresh, the Assessing Officer
shall give reasonable opportunity to assessee. The assessee is also directed to
file requisite details and explanation as and when called for. So far as reliance
on the anticipated order in Special Civil Application No. 270 of 2022, is

concerned, in our view, the same is not helpful to the assessee as the assessee
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is not a party to such petition, therefore, at this stage, no specific direction in
anticipation of order can be given to the Assessing Officer. In the result, the
grounds of appeal raised by the assessee are allowed for statistical purposes.
6. In the result, the appeal of the assessee is allowed for statistical purposes only.

Order pronounced in the open court on _21/01/2025.
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