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आदेश/Order 
 

PER VIKRAM SINGH YADAV, A.M. : 
 

This is an appeal filed by the Assessee against the order of the Ld. CIT(A)-3, 

Gurgaon dt. 26/03/2018 pertaining to Assessment Year 2009-10. 

2. In the present appeal, the Assessee has raised the following grounds of 

appeal: 

“1. That the Ld. Commissioner of Income Tax(Appeals) has erred in upholding 
the framing the assessment u/s 153A rws 143(3) of the Act without there being any 
incriminating material having been found during the course of search and as 
such the assessment framed is illegal, arbitrary unjustified which merits to be 
quashed. 

2. Without prejudice to the above, the Ld. Commissioner of Income Tax 
(Appeals) has erred in law as well as on facts in sustaining the addition of 
Rs.43,00,000/- out of total addition of Rs.85,25,200/- made on account of amounts 
received towards the corpus fund treating the same to anonymous donations u/s 
115BBC which is arbitrary and unjustified. 

3. That the Ld. Commissioner of Income Tax (Appeals) has further erred in 
sustaining addition of Rs. 8,85,00,000/- out of total addition of Rs.29,08,41,007/- 
made on account of alleged unexplained unsecured loans treating the same to 
anonymous donations u/s 115BBC in utter disregard of the explanations rendered 
which is arbitrary and unjustified. 
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4. That the Ld. Commissioner of Income Tax (Appeals) has further erred in 
sustaining addition of Rs. 58,96,441/- out of total addition of Rs. 68,90,724/- made 
on account of alleged unexplained liabilities applying the provisions of Section 68 
which is arbitrary and unjustified. 

5. That the Ld. Commissioner of Income Tax(Appeals) has further erred 
upholding the action of Assessing Officer wherein he denied the benefit of 
Section 11 and 12 of the Act in utter disregard of the explanations rendered and 
as such the order passed is illegal, arbitrary and unjustified. 
 

6. That the order of the Ld. Commissioner of Income Tax (Appeals) is 
erroneous, arbitrary, opposed to law and facts of the case and is, thus, 
untenable.” 

 

3. Briefly the facts of the case are that a search operation under Section 

132(1) was carried out on Surya Parabolic and Nectar Group of cases on 

17/09/2010 and the assessee trust was one of the persons which was covered 

under the search operation. Subsequently, notice under section 153A was issued 

on 28/06/2011. Thereafter notice under section 142(1) were issued alongwith 

detailed questionnaire. Subsequently, request was made by the assessee trust to 

grant time to file the return of income and thereafter, on 16/10/2012, the 

assessee filed a letter stating that return earlier filed under section 139 may be 

treated as a return filed under section 153A of the Act. Thereafter, notice under 

section 143(2) and 142(1) were issued calling for the necessary 

information/documentation and taking the same into consideration, the 

assessment was completed under section 153A(1)(b) r.w.s 143(3) dt. 31/03/2013 

wherein the AO held that the assessee is not eligible for exemption under 

section 11 & 12 of the Act and addition of Rs 29,93,66,207/- was made under 

section 115BBC of the Act and another addition of Rs. 68,90,274/- was made 

under section 68 of the Act.  

4. Being aggrieved, the assessee carried the matter in appeal before the Ld. 

CIT(A) who after calling for the remand report and taking into consideration the 

submissions so filed by the assessee has allowed part relief to the assessee.  
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5. Against the addition sustained by the Ld. CIT(A) and the related findings 

of the ld CIT(A), the assessee is in appeal before us.  

6. Ground No. 1 was not pressed during the course of hearing, hence the 

same is dismissed as not pressed.  

7. In Ground No.  2, the assessee has challenged the sustenance of addition 

of Rs. 43,00,000/- out of total addition of Rs. 85,25,200/- on account of amount 

received towards the corpus fund treating the same as anonymous donation 

under Section 115BBC of the Act.  In Ground No. 3, the assessee has challenged 

the sustenance of addition of Rs. 8,85,00,000/- out of total addition of Rs. 

29,08,41,007/- on account of unexplained unsecured loans treating the same as 

anonymous donations under Section 115BBC of the Act.  

7.1 In this regard, briefly the facts of the case are that during the course of 

assessment proceedings, the AO on examination of balance sheet and Income 

& Expenditure Account observed that the assessee has received corpus fund 

amounting to Rs. 85,25,200/- and unsecured loans of Rs. 29,08,41,007/-.  

7.2 As per the AO, though the assessee furnished the name of the persons but 

the assessee has not filed any confirmation from the persons who have 

contributed towards the corpus funds. And as regards the unsecured loans 

raised by the assessee, it has neither furnished the details of the persons nor the 

confirmation from the said persons. Accordingly the identity and genuineness of 

the corpus funds and unsecured loans could not be established. As per the AO, 

the assessee is an institution referred to in Section 11 being one that has been 

granted registration under section 12A of the Act and in absence of verification, 

the corpus funds and unsecured loans shown in the balance sheet takes the 

form of anonymous donation and liable to be taxed under the provisions of 

Section 115BBC of the Act. Thereafter referring to the provisions of Section 

115BBC of the Act, the AO held that since the assessee did not produce the 
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record of the identity of persons making such contribution and  other details as 

may be prescribed, the sum of Rs. 29,93,66,207/-, comprising of the corpus fund 

of Rs. 82,25,200/- and unsecured loan of Rs. 29,08,41,007/-, was treated as 

anonymous donation liable to be taxed @ 30% and added to the taxable 

income in the hands of the assessee and not liable for exemption under section 

11 of the Act.  

8. The assessee thereafter carried the matter in appeal before the Ld. CIT(A) 

and submitted additional evidence under Rule 46A and it was submitted that 

the case is covered by the provisions of Rule 46A (I)(a) & (b). Considering the 

prayer so made by the assessee, the additional evidence submitted by the 

assessee were admitted by the ld CIT(A) and remand report was called from the 

AO and thereafter, taking into consideration the relevant material, the 

submissions of the assessee, the remand report as well as the rejoinder to the 

remand report submitted by the assessee, the ld CIT(A) allowed part relief to the 

assessee and part additions so made by the AO were sustained and the 

relevant findings of the Ld. CIT(A) are contained in para 7.4 & 7.5 of the 

impugned order which read as under: 

“7.4 Ground No. 4 relates to addition of Rs. 85,25,200 (Corpus Fund) as 
anonymous donation u/s 115BC. 

In the assessment order, the AO has noticed that Rs. 85,25,200 has been received 
by the appellant during the year as Corpus Fund . No details in support of the 
same were filed by the appellant during the appellate proceedings. 
 

With regard to additional evidence filed in support of the same, report was called 
from the AO during appellate proceedings. The AO in the Remand Report after 
considering the submission of the appellant as reproduced at Page 20 of this 
appellate order has stated that Corpus Fund amounting Rs. 42,00,000 is 
acceptable. 1 agree with the submissions of the AO and addition Rs. 42,00,000 
out of the total disallowance on account of Corpus Fund is deleted. However, the 
balance amount of Rs. 43,00,000 is confirmed as the appellant has failed to file 
supporting documents to establish the identity, genuineness and creditworthiness 
of the persons who have contributed to Corpus Fund to this content.   

 

7.5 Ground No. 5 relates to addition of Rs. 29,08,41,007 as unexplained unsecured 
loan u/s 115BBC. 
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In the assessment order, the AO has noticed that Rs. 29,08,41,007 has been 
received by the appellant during the year as unsecured loan. No details in 
support of the same were filed during the assessment proceedings. 

The provisions of Sec 115BBC of the Act relate to the anonymous donation 
received by any trust or institution created for religious and charitable purpose. 
Sec 115BBC(3] has defined anonymous donation as any voluntary contribution 
referred to in sub clause (iia) of clause (24) of Sec 2, where a person receiving 
such contribution does not maintain a record of the identity indicating the name 
and address of the person receiving such contribution does not maintain a 
record of the identity indicating the name and address of the person making 
such contribution and such other particulars as may be prescribed. 

With regard to additional evidence filed in support of the same during appellate 
proceedings, report was called from the AO. The AO in the remand report after 
considering the submission of the appellant as reproduced at Pg. 16-20 of this 
appellate order has discussed the evidence filed in support of each party from 
whom unsecured loan has been received and has found loans amounting Rs. 
20,23,41,007 as acceptable. These mainly relate to corporate which are assessed 
by the concerned AO and one loan raised from PNB Sangrur. I agree with the 
submissions of the AO and addition of Rs. 20,23,41,007 out of the total 
disallowance of account of unexplained unsecured loan is deleted. 

However, the balance amount of Rs. 8,85,00,000 is confirmed as the appellant 
has failed to provide/file any supporting documents to establish the identity, 
genuineness and creditworthiness of the person(s) who have advanced 
unsecured loan to the appellant.” 

 

9. Against the additions sustained by the ld CIT(A), the assessee is in appeal 

before us.  

10. During the course of hearing, the Ld. AR submitted that the AO has 

invoked the provisions of Section 115BBC of the Act relating to anonymous 

donation while bringing to tax the amount received by the Assessee as part of 

the corpus donation as well as the amount received by way of unsecured loans. 

It was submitted that the provisions of Section 115BBC can be invoked where 

the total income of the assessee include any income by way of any anonymous 

donation. It was submitted that the term “anonymous donation” has been 

specifically defined under Sub-Section (3) to Section 115BBC of the Act wherein 

it has been provided that the anonymous donation means any voluntary 

contributions referred to in Sub-clause(iia) of clause(24) of section 2 where a 

person receiving such contribution does not maintain a record of the identity 
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indicating the name and address of the person making such contribution and 

such other particulars as may be prescribed. It was accordingly submitted that 

the law therefore requires the maintenance of the record in terms of name and 

address of the persons making the contribution and other than that no other 

particulars as such have been prescribed as on date and in the instant case, the 

assessee has maintained necessary records in terms of the name and address of 

the persons making the contribution as well as the name and address of the 

persons who has provided the unsecured loans to the assessee and the same 

were duly submitted before the lower authorities. It was accordingly submitted 

that the provisions of Section 115BBC have been wrongly invoked by the AO ad 

sustained by the Ld. CIT(A).  

11.   In this regard, our reference was drawn to the remand report submitted 

by the AO and it was submitted that it is evident that the assessee has not just 

maintained the particulars of the persons providing the unsecured loans but has 

also submitted the requisite particulars to the AO during the Remand 

proceedings and inspite of that the addition have been sustained by the Ld. 

CIT(A) and the relevant extract of the Remand Report read as under: 

“9. On the basis of details furnished and on the test of abovementioned 
criteria, comments in respect of the unsecured loans are offered in ensuing 
paragraphs 
 

1…. 

2…. 

3…. 

4. Amarnath Industries Pvt. Ltd. 
 

As per the Balance Sheet as on 31/03/2009, the assessee has shown taken loan of 
Rs. 78,00,000/- from the said Company. As per the details furnished, the said 
company is having PAN AALFA2995D The transaction has been confirmed 
however bank statement & details of the AO, Balance Sheet etc has not been 
enclosed.    
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In view of the details furnished, the loan shown in the name of the said person 
cannot be considered as explained. 
 

5…. 

6. International Eletron Devices Ltd. 
 

As per the Balance Sheet as on 31/03/2009, the assessee has shown taken loan of 
Rs. 8,00,00,000/- from the said Company. As per the details furnished, the said 
company is having PAN AAACI0075N The transaction has been confirmed, 
however bank statement & details of the AO, Balance Sheet etc has not been 
enclosed.  

 
In view of the details furnished, the loan shown in the name of the said person 
cannot be considered as explained. 
 

7. Real Gas & Chemical Pvt ltd. 
 

As per the Balance Sheet as on 31/03/2009, the assessee has shown taken loan of 
Rs. 5,00,000/- from the said Company. As per the details furnished, the said 
company is having PAN AABCR0281L The transaction has been confirmed. 
However, details of the AO & Balance Sheet etc has not been enclosed. 
In view of the details furnished, the loan shown in the name of the said person 
cannot be considered as explained. 
 

8…. 

9…. 

10. Xpert Distributors Pvt Ltd. 
 

As per the Balance Sheet as on 31/03/2009, the assessee has shown taken loan of 
Rs. 2,00,000/- from the said Company. As per the details furnished, the said 
company is having PAN AAACX0392D. The transaction has been confirmed. 
However, details of the AO & Balance Sheet etc have not been enclosed. 
 
In view of the details furnished, the loan shown in the name of the said person 
cannot be considered as explained.” 
 

 
12. It was submitted that the addition of Rs. 8,85,00,000/- has been sustained 

by the CIT(A) holding that the assessee has failed to provide supporting 

documents to establish the identity, genuineness and creditworthiness of the 

persons who have advanced unsecured loans to the assessee.  It was reiterated 

that Section 115BBC which has been invoked by the AO for making the addition 

and which has been similarly invoked by the ld CIT(A) while sustaining the 
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addition mandates the maintenance of the record in terms of name and 

address of the persons making the contribution and other than that no other 

particulars as such have been prescribed as on date.  It was submitted that in 

respect of all four persons which have provided the unsecured loan to the 

assessee, the assessee has maintained the necessary particulars and the same 

have been submitted before the lower authorities.  It was submitted that in 

respect of Amarnath Industries Pvt. Ltd. from whom the assessee has taken loan 

of Rs. 78,00,000/-, its name, address, the PAN particulars have been duly 

furnished and besides that, the said company has also submitted the 

confirmation of advancing the funds to the assessee. Similarly, in respect of 

International Eletron Devices Ltd. from whom the assessee has taken loan of Rs. 

8,00,00,000/-, its name, address, the PAN particulars have been duly furnished 

and besides that, the said company has also submitted the confirmation of 

advancing the funds to the assessee.   Similar, in respect of Real Gas and 

Chemicals Pvt Ltd from whom the assessee has taken loan of Rs. 5,00,000/- and 

in respect of Xpert Distributors Pvt Ltd from whom the assessee has taken loan of 

Rs 2,00,000/-, their name, address, the PAN particulars have been duly furnished 

and besides that, these companies have also submitted the confirmation of 

advancing the funds to the assessee.  It was submitted that the AO is himself 

accepting the said fact in the remand report that the assessee has provided the 

name and address, PAN and confirmation of these persons therefore in such 

circumstances, how can the unsecured loans be called as anonymous donation 

and provision of Section 115BBC of the Act be invoked and the additions 

sustained by the ld CIT(A).  It was submitted that the ld CIT(A) has merely gone 

by the remand report and even as per the remand report, the assessee has 

made duly compliance and the provisions of section 115BBC have been 

wrongly invoked and the addition so made be directed to be deleted.   
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13. Further, regarding the corpus donation, our reference was again drawn to 

the remand report submitted by the AO and the relevant extract thereof reads 

as under: 

“10. As regards the donations to the corpus fund amounting to Rs. 85,25,200/- 
added by the AO as anonymous donation, the assessee found to have furnished 
a list of 19 persons vide submission dt. 18/04/2016. Ongoing through the list, it is 
seen that the assessee has given names, addresses & PAN of these persons. 
However, it could not file confirmations in many cases. On the basis of details 
furnished, the credits appearing in the name of these person which are 
acceptable & which are not acceptable are depicted in tabular format as 
below 
 

Donations acceptable Donations not 
acceptable 

Name Amount in 
Rs. 

Name Amount in 
Rs. 

Bassi Steel Ltd. 500000/- Mr. P.K.Jain 100000/- 
Good Earth Infra. Pvt. Ltd. 200000/- Mr.Anil Kohli 100000/- 
Goyal Electric Co 1000000/- Mr. Rajesh Garg 100000/- 
Mandi Alloys Pvt. Ltd. 500000/- Mr. Sanjay Singla 100000/- 
Mr. Rajesh Singla & 
Rashmi 

100000/- Mr. Rajender jain 100000/- 

Mr. Rajiv Goyal 100000/- Mr. Sanjay Singla 1000000/- 
Mr. Rajesh Singla 1000000/- Mrs. Surekha Thukral 200000/- 
Mrs. Alka Goyal 100000/- New Tech Engineers 2500000/- 
Mrs. Krishna Rani 200000/- Jain Furnishing Pvt Ltd 100000/- 
Om Sai Ram Industries 500000/-   
TOTAL 4200000/-  4300000/- 

 

In respect to fees received & misc. receipts, it is seen that the assessee is 
engaged in the activity of imparting education in various streams. As such, it is 
obvious that it would receive fees from students. Similarly, misc., receipts would 
be generated. Therefore, such receipts cannot be considered as donations.” 

14. It was submitted that the reasons why the addition of Rs. 43,00,000/- has 

been sustained by the CIT(A) is basis the remand report wherein the AO has held 

that the assessee has only given the name, address and PAN of these persons. It 

was reiterated that the AO is himself accepting the fact that the assessee has 

provided the name and address and PAN of these persons therefore in such 

circumstances, how can the donation be called as anonymous donation and 

provision of Section 115BBC of the Act be invoked. Further our reference was 
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drawn to the details of the donation so received which is contained at page 

193 of the assessee’s paper book and the contents thereof reads as under: 

 

15. It was submitted that as evident from the above details in respect of the 

addition sustained by the ld CIT(A) to the extent of Rs. 43,00,000/-, the assessee 

has provided the necessary details in terms of name, address and PAN of the 

persons making the donation and mode of payment which is through cheque 

towards the corpus fund.  It was submitted that in respect of Shri Sanjay Singla 

who has donated an amount of Rs. 1,00,000/- as well as 10,00,000/- vide through 

separate cheque, his confirmation is already available on record at page 213 of 

the assessee’s paper book and which was also submitted before the AO and 
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even going by reasoning adopted to by the AO, the addition cannot be 

sustained.  

16. Per contra the Ld. DR has relied on the orders of the lower authorities.  

17. We have heard the rival contentions and purused the material available 

on record.  As per the AO, the assessee is an institution referred to in Section 11 

being one that has been granted registration under section 12A of the Act and 

in absence of verification, the corpus funds and unsecured loans shown in the 

balance sheet takes the form of anonymous donation and since the assessee 

did not produce the record of the identity of persons making such contribution 

and  other details as prescribed, a sum of Rs. 29,93,66,207/-, comprising of the 

corpus fund of Rs. 82,25,200/- and unsecured loan of Rs. 29,08,41,007/-, was 

treated as anonymous donation and was brought to tax invoking provisions of 

Section 115BBC of the Act.  During the appellate proceedings, the assessee 

furnished additional evidence which were subject matter of verification by the 

AO and taking into consideration the remand report so submitted by the AO, 

the ld CIT(A) has sustained the anonymous donation under Section 115BBC of 

the Act to the extent of Rs 43,00,000/- out of corpus donation of Rs. 82,25,200/- 

and Rs. 8,85,00,000/- out of unsecured loans of Rs. 29,08,41,007/- which is under 

challenge by the assessee before us.   

18. The provisions of Section 115BBC which are subject matter of 

consideration for the adjudication of the present dispute, as relevant for the 

impugned assessment year, read as under:  

115BBC. (1) Where the total income of an assessee, being a person in receipt of 
income on behalf of any university or other educational institution referred to in 
sub-clause (iiiad) or sub-clause (vi) or any hospital or other institution referred to in 
sub-clause (iiiae) or sub-clause (via) or any fund or institution referred to in sub-
clause (iv) or any trust or institution referred to in sub-clause (v) of clause (230) of 
section 10 or any trust or institution referred to in section 11, includes any income 
by way of any anonymous donation, the income-tax payable shall be the 
aggregate of- 
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(i) the amount of income-tax calculated on the income by way of any 
anonymous donation, at the rate of thirty per cent; and 
(ii) the amount of income-tax with which the assessee would have been 
chargeable had his total income been reduced by the amount of income  
referred to in clause(i). 
 
(2) The provisions of sub-section (1) shall not apply to any anonymous donation 
received by- 
 
(a) any trust or institution created or established wholly for religious purposes; 
 
(b) any trust or institution created or established wholly for religious and charitable 
purposes other than any anonymous donation made with a specific direction 
that such donation is for any university or other educational institution or any 
hospital or other medical institution run by such trust or institution. 
 
(3) For the purposes of this section, "anonymous donation" means any voluntary 
contribution referred to in sub-clause (iia) of clause (24) of section 2, where a 
person receiving such contribution does not maintain a record of the identity 
indicating the name and address of the person making such contribution and 
such other particulars as may be prescribed. 
 

19. As can be seen from the perusal of the aforesaid provisions, Section 

115BBC can be invoked where the total income of the assessee, being a person 

in receipt of income on behalf of the trust or institution referred to in Section 11, 

includes any income by way of any anonymous donation. The term 

“anonymous donation” has been specifically defined under Sub-Section (3) to 

Section 115BBC of the Act as any voluntary contributions referred to in Sub-

clause(iia) of clause(24) of section 2 where a person receiving such contribution 

does not maintain a record of the identity indicating the name and address of 

the person making such contribution and such other particulars as may be 

prescribed. Besides maintenance of the record in terms of name and address of 

the persons making such voluntary contribution, nothing has been brought on 

record by the AO as well as by ld CIT(A) or by the ld CIT/DR even during the 

course of hearing before us as to what other particulars have been prescribed in 

the statute and/or Rules by way of any subsequent amendment, notifications 

etc.  The ld AR has also made a statement at the Bar that other than the 

maintenance of the record in terms of name and address of the persons making 

the contribution, no other particulars as such have been prescribed as on date 
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of the present hearing.  Therefore, in light of the aforesaid discussion, in order to 

classify the amount so received by the assessee as anonymous donation and 

invocation of provisions of Section 115BBE, there has to be a finding by the AO 

that the assessee has not maintained the record of the identity of the person 

indicating the name and address of the person making such voluntary 

contribution and such a finding has to be recorded in respect of the each of the 

transactions of donations so received by the assessee during the financial year 

and for arriving at such finding, necessary records so maintained by the 

assessee need to be called for and after examination thereof, the finding has to 

be recorded.   

20. In the instant case, on perusal of records, we find that both in respect of 

corpus donations and unsecured loans, the AO has invoked the provisions of 

Section 115BBC of the Act.  Whether unsecured loans can be reclassified as 

voluntary donation or not is a subject matter of separate examination and since 

no arguments have been advanced in this regard by either parties we are 

limiting ourselves in expressing any views in this regard and restricting our 

discussion on the assumption that such unsecured loans are in nature of 

voluntary contribution and basis that, whether the assessee has maintained the 

necessary records in terms of establishing the identity of the person making such 

voluntary contribution or not.   

21.  In respect of Amarnath Industries Pvt. Ltd. from whom the assessee has 

received an amount of Rs. 78,00,000/-, in respect of International Eletron Devices 

Ltd. from whom the assessee has received an amount of Rs. 8,00,00,000/-, Real 

Gas and Chemicals Pvt Ltd from whom the assessee has taken an amount of Rs. 

5,00,000/- and in respect of Xpert Distributors Pvt Ltd from whom the assessee 

has received an amount of Rs 2,00,000/-, the assessee has furnished and thus 

maintained the necessary records in terms of establishing the identity of these 

entities in terms of name, address and the PAN particulars and the same is 
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evident from the remand report so submitted by the AO and therefore, the 

amount so received from these entities cannot be termed as anonymous as the 

identity of these entities have been duly established and the provisions of 

Section 115BBC cannot be invoked and the action of the AO and that of the ld 

CIT(A) in sustaining the said action is hereby set-aside.   

22. Similarly, in respect of corpus donation received from Mr P.K Jain, Mr Anil 

Kohli, Mr Rajesh Garg, Mr Sanjay Singla, Mr Rajender Jain, Mrs Sureka Thukral, M/s 

New Tech Engineers and M/s Jain Furnishing Pvt Ltd, the assessee has furnished 

and thus maintained the necessary records in terms of establishing the identity 

of these individuals/entities in terms of name, address and the PAN particulars 

and the same is evident from the remand report so submitted by the AO and 

therefore, the amount so received from these individuals/entities cannot be 

termed as anonymous donations as the identity of these individuals/entities 

have been duly established and the provisions of Section 115BBC cannot be 

invoked and the action of the AO and that of the ld CIT(A) in sustaining the said 

action is hereby set-aside.   

23. In the result, the addition of Rs. 43,00,000 and addition of Rs. 8,85,00,000/- 

is hereby directed to be deleted as there is no basis to bring the same to tax by 

invoking the provisions of Section 115BBC and thus, ground no. 2 and 3 of the 

assessee’s appeal are allowed.   

24. In Ground No. 4, the assessee has challenged the sustenance of addition 

of Rs. 58,96,441/- out of total addition of Rs. 68,90,724/- made on account of 

unexplained liabilities invoking provisions of Section 68 of the Act.  

25. In this regard, briefly the facts of the case are that during the course of 

assessment proceedings, the AO on perusal of the balance sheet filed by the 

Assessee observed that the assessee has shown current liability of Rs. 68,90,274/- 

which include creditors for capital items but the assessee has merely furnished 
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the name of the parties but has not given any ledger or details of such parties 

leave aside furnishing of documentary evidence to prove identity, genuineness 

and creditworthiness of the outstanding liability and since the assessee has 

failed to discharge the necessary onus, the liability amounting to Rs. 68,90,274/- 

was treated as bogus liability and addition under Section 68 of the Act was 

made in the hands of the assessee.  

26. Being aggrieved, the assessee carried the matter in appeal before the Ld. 

CIT(A) who has sustained the part addition and against the addition so 

sustained, the assessee is in appeal before us.  

27. During the course of hearing, the ld AR drawn our reference to the 

findings of the Ld. CIT(A) wherein the Ld. CIT(A) referred in to the remand report 

and has held that the deposit from third parties amounting to Rs. 9,94,283/- has 

been treated as explained and the balance amount of Rs. 58,96,441/- was 

treated as unexplained credit and the same was confirmed.  

28. In this regard, our reference was drawn to the findings of the AO in the 

Remand Report and the contents thereof read as under: 

“12. The AO also made addition in respect of current liability at Rs. 68,90,274/- as 
unexplained cash credits u/s 68 of the Act. On going through the details 
available in the Balance Sheet as on 31/03/2009, it is seen that the liabilities are 
on account of expenses debited but remained payable, deposits accepted, 
Govt. Dues payable etc. Apart from the deposits accepted, other amounts have 
appeared from the expenses debited to P & L account & as such cannot be an 
unexplained cash credit as envisaged u/s 68 of the Act. Therefore, other than the 
deposits appearing in the following names: 

 

Oasis Construction        - Rs. 4,67,908/- 
Setya Builders   - Rs. 3,99,392/- & 

MM Envro                                     Rs. 1.26.983/- 

TOTAL    - Rs. 9,94,283/- 

 

Other amounts cannot be considered as unexplained cash credits u/s 68 & 
doesn't deserve to be added.” 
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29. It was submitted that out of total current liability of Rs. 68,90,274/-, only an 

amount of Rs. 9,94,283/- in respect of three parties has been held as 

unexplained cash credit by the AO and the Ld. CIT(A) has wrongly understood 

the said numbers as explained and the remaining amount as unexplained. It 

was further submitted that even in respect of these three parties, the amount 

represent the retention/security deposit which the assessee has retained against 

the running construction and relates bills presented by these parties from time to 

time and our reference was drawn to the balance sheet where these amounts 

have been shown payable as security deposits at APB page 138 and the bank 

book available at APB Pages 89-120 where the payments and retention amount 

out of running bills have been reflected against these parties.  It was submitted 

that the said amounts were retained as per the terms of the respective 

contracts and which were lateron released after satisfactory completion of the 

construction and relates activities.  It was submitted that where the whole of the 

construction expenses which have been shown under capital work-in-progress 

and which has been capitalized subsequently has not been doubted, there is 

no basis for the AO and the ld CIT(A) to disallow these amounts which have 

been shown as payable at the end of the financial year and therefore in 

respect of these three parties as well, the addition has been wrongly made and 

sustained by the Ld. CIT(A) and therefore the necessary relief be provided to the 

assessee.  

30. Per contra, the Ld. DR has relied on the orders of the lower authorities.  

31.   We have heard the rival contentions and purused the material available 

on record.  We find merit in the contention advanced by the ld AR that the AO 

in his remand report has held the amount of Rs. 9,94,283/- in respect of three 

parties, namely Oasis Construction, Setya Builders and MM Envro as unexplained 

and the remaining amount has been found explained and therefore, where the 

ld CIT(A) has relied on the findings of the AO in the remand report, the addition 
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to the extent of Rs 9,94,283/- is required to be sustained as against the figure of 

Rs.  58,96,441/-.  Further, even in respect of Rs 9,94,283/- payable to these parties 

are concerned, we agree with the explanation of the ld AR that the amount 

represent the retention/security deposit which the assessee has retained as per 

the terms of the respective contracts against the running construction and 

relates bills presented by these parties from time to time and where the whole of 

the construction expenses shown under capital work-in-progress has not been 

doubted, there is no basis for the AO and the ld CIT(A) to sustained the 

disallowance of these amounts which have been shown as payable at the end 

of the financial year.  In the result, the whole of the addition so made is directed 

to be deleted and the ground of appeal is allowed.    

32. In light of the aforesaid, other grounds of appeal have become 

academic and the same are dismissed as infructious.   

33. In the result, the appeal of the assessee is partly allowed.    

Order pronounced in the open Court on  07/01/2025. 

         Sd/-         Sd/- 
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