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1.1 Aforesaid cross-appeals arises out of an order passed by Ld.
Commissioner of Income Tax (Appeals), National Faceless Appeal



Centre (NFAC), Delhi [CIT(A)] on 15.12.2023 in the matter of penalty
levied by Ld. Assessing Officer [AO] u/s. 271(1)(c) of the Act on
31.08.2022. The registry has noted delay of 10 days in the appeal of the
revenue which stands condoned.

1.2 The grounds taken by the assessee read as under: -

1. That the penalty order passed by Ld. AO as well as the appellate order passed by
Ld. CIT(A) are bad in law and have been passed in contravention of prevailing law
as well as facts of the case, therefore liable to be annulled.

2. That the notice issued us 274 r.w.s. 271(1)(c) of the Act is void-ab-initio because of
issue of notice on dual charge of concealment and furnishing of inaccurate
particulars of income.

3. That levy of penalty on disallowance of Rs.4,56,21,227/- made by Ld. AO while
completing assessment proceedings u/s 147 of the Act on account of claim of
excess depreciation is not tenable under the law as no additions as well as penalty
on any additions emanating from the reasons recorded for reopening of assessment
proceedings sustained in the appellant proceedings.

4. That levy of penalty on disallowance of Rs.4,56,21,227/- made by Ld. AO is further
not tenable under the law as the said disallowance is arising out of clerical error
while furnishing the Income Tax return.

1.3 The grounds taken by the revenue read as under: -

—

The order of the Ld.CIT(A) is contrary to the facts and circumstances of the case.
2. The CIT(A) erred in the deleting penalty without appreciating fact that order of the
Hon’ble ITAT vide its order in ITA No0.882/Chny/2020 dt 31-01-2023 wherein
impugned addition was deleted was not accepted by the Department was
challenged further before the Hon’ble High Court.

As is evident, the revenue is aggrieved by deletion of penalty on merits
which was levied for addition made u/s 68 whereas the assessee assails
impugned penalty on legal grounds as well as on merits to the extent the
penalty has been sustained in the impugned order.

1.4 The Ld. AR assailed impugned penalty on legal grounds by
submitting that no specific charge was framed against the assessee in
the show-cause notice and therefore, the penalty is vitiated in law in
terms of various judicial decisions. The Ld. AR also made submissions

on merits and stated that it was bona-fide clerical mistake on the part of



the assessee to make excess claim of depreciation which do not call for
imposition of impugned penalty. The Ld. CIT-DR, on the other hand,
submitted that the excess claim was not reversed by the assessee. A
wrong claim was made in the return of income which justifies imposition
of penalty. The case was put for clarification from time to time which was
duly responded to by both the sides. Having heard rival submissions and
upon perusal of case records, our adjudication would be as under.
Proceedings before lower authorities

2.1 The assessee being resident corporate assessee was subjected to
reassessment proceedings and an assessment was framed u/s 147
rw.s. 143(3) on 26.12.2018. In the assessment order, Ld. AO made
certain addition u/s 68 for Rs.105 Crores and withdrew excess claim of
depreciation for Rs.456.21 Lacs as made by the assessee. The first
appeal against the quantum addition was dismissed. The assessee
carried the issue of addition u/s 68 before Tribunal vide ITA
No0.882/Chny/2020 order dated 31.01.2023 which was allowed. The
assessee did not contest the claim of excess depreciation and the same
thus attained finality. At the same time, the quantum addition as made by
Ld. AO u/s 68 has not survived as per the decision of Tribunal.

2.2 In the meanwhile, Ld. AO proceeded to levy penalty u/s 271(1)(c)
against the assessee for both the additions. Facts qua withdrawal of
excess claim of depreciation are that the assessee claimed depreciation
of Rs.762.71 Lacs in AY 2010-11 at the rate of 60% on WDV of
Rs.1271.19 Lacs. The closing WDV was thus Rs.508.47 Lacs. However,
in AY 2011-12, the assessee again reflected opening WDV of
Rs.1271.91 Lacs as against Rs.508.47 Lacs and in the process, the

assessee claimed excess depreciation of Rs.456.21 Lacs.



2.3 During penalty proceedings, a show-cause notice was issued to the
assessee on 02.08.2021 which remained un-responded. Accordingly,
another notice was issued on 09.11.2021. The assessee, vide reply
dated 15.11.2021, submitted that the show-cause notice did not specify
the exact limb under which present proceedings were initiated.
Apparently, the proceedings were initiated for both the limbs i.e., for
concealment of income as well as for furnishing of inaccurate particulars
of income. Therefore, the assessee submitted that penalty proceedings
stood vitiated in law in terms of various judicial decisions including the
decision of larger bench of Hon’ble Bombay High Court in the case of
Mohd. Farhan A. Shaikh (125 Taxmann.com 253). The assessee also
made submissions on merits and submitted that excess claim of
depreciation was attributable to clerical errors wherein the assessee
company erroneously entered the same opening WDV of assets as that
of previous year. The same was a bona-fide clerical error and the
assessee had no intention to claim the excess depreciation. The
assessee incurred losses during the year and therefore, the assessee
would not stand to gain by making any excess claim. The same was
mere clerical error that occurred while filing of return of income.

2.4 However, Ld. AO held that penalty was initiated in assessment
order for concealment of income. It was obligatory on the part of the
assessee to disclose all the correct material facts in the return of income.
Any act which results in hiding a portion of income is to be regarded as
concealing particulars of income. The onus was on assessee to rebut the
inference of concealment. The assessee made conscious attempt to
evade taxes by concealing particulars of income. The case laws as relied

upon by the assessee were held to be distinguishable. It was also noted



by Ld. AO that the first appeal on quantum addition was dismissed by
first appellate authority. The assessee filed return with due application of
mind and the form of verification had been signed by the assessee. The
details provided in the return of income were proved to be not accurate,
not exact or correct, not according to truth or erroneous. When the
provisions were clear on this aspect, the assessee should have made
the disallowance in the return of income filed by it. Had the case not
been scrutinized by the department, the evasion of taxes would not have
been detected. Explanation-1 to Sec. 271(1)(c) provide that where any
person has concealed particulars of his income or had furnished
inaccurate particulars of such income, penalty would be levied. The
assessee failed to offer any explanation or the explanation furnished by
the assessee was found to be false and therefore, penalty could be
imposed. Accordingly, Ld. AO levied penalty of Rs.3639.37 Lacs for
concealment of income on account of addition made u/s 68 as well as on
account of excess claim of depreciation.

2.5 As noted earlier, subsequently the quantum addition u/s 68 stood
deleted by Tribunal vide ITA No.882/Chny/2020 order dated 31.01.2023.
Considering the same, Ld. CIT(A), vide impugned order dated 15-12-
2023, directed Ld. AO to delete the penalty to that extent of addition
made u/s 68 since the quantum addition stood deleted by the Tribunal.
2.6 The legal grounds urged by the assessee and reliance placed on
various judicial decisions was rejected by Ld. CIT(A) by observing that
the assessee did not disclose its true state of affairs in the return of
income. It was only when the case was reopened, the assessee
admitted the mistake. The assessee could not show as to how it was put

to any prejudice or confusion about the intention of the penalty notice



issued by Ld. AO. The assessee did not prefer any appeal on the issue
of excess claim of depreciation and therefore, penalty was justified on
excess claim of depreciation of Rs.456.21 Lacs. The appeal was thus
partly allowed. Pursuant to the same, Ld. AO revised quantum of penalty
to Rs.151.54 Lacs vide its order dated 13-02-2024, a copy of which has
been placed on record by Ld. CIT-DR. Aggrieved as aforesaid the
assessee as well as revenue is in further appeal before us. The revenue
assails deletion of penalty on the issue of addition made u/s 68 whereas
the assessee assails the penalty as sustained in the impugned order.
Our findings and Adjudication

3. So far as the appeal of the revenue is concerned, the undisputed
fact is that quantum addition u/s 68 has already been deleted by Tribunal
and therefore, the penalty to that extent would not survive. The
impugned order, to that extent, does not require any interference on our
part. Nothing has been shown to us that the finding of the Tribunal has
been reversed in any manner by any higher judicial authority.
Accordingly, the appeal of the revenue stand dismissed.

4. So far as the assessee’s appeal is concerned, upon perusal of ITR-
6 for AY 2010-11 as filed on 14.10.2010, it could be seen that though the
assessee has claimed depreciation under Income Tax for Rs.764.07
Lacs, the supporting depreciation schedule in the form has not been
filled in fully and the relevant columns have remained to be filled in
properly. Finding the mistake, the assessee rectified the same on
03.02.2012 and computed correct WDV of the fixed assets. For AY
2011-12, the assessee, by mistake, adopted opening WDV of AY 2010-
11 instead of closing WDV and in the process claimed excess
depreciation of Rs.456.21 Lacs. The Ld. AR has stated that it was a



bona-fide clerical error which has been controverted by Ld. CIT-DR. It
has been stated that the assessee continues to claim higher depreciation
in subsequent years and has not revised return of income for this year or
subsequent years revising the claim of depreciation. Another argument
raised by Ld. AR that the assessee was not made aware of the exact
charge of penalty. However, it could be seen that the initial notice issued
on 02.08.2021 was never responded to by the assessee. Accordingly,
another notice was issued on 09.11.2021 wherein the assessee raised
issue of specific charge. It is also seen that there is excess claim of
depreciation which has been accepted by the assessee after first appeal
and the assessee has chosen not to prefer any appeal against the same.
Considering all these aspects in mind, we restore the issue of penalty
qua excess claim of depreciation to the file of Ld. CIT(A) for fresh
adjudication. The issue of bona-fide error and specific charge may be re-
examined by Ld. CIT(A). The assessee is directed to substantiate the
same. The appeal stand allowed for statistical purposes.

5. The revenue’s appeal ITA No0.480/Chny/2024 stands dismissed
whereas the assessee’s appeal ITA No.1594/Chny/2023 stand allowed
for statistical purposes.

Order pronounced on 9" January, 2025
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