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आदेश / O R D E R 
PER RENU JAUHRI [A.M.] :-   

 This appeal is filed by the assessee against the order of the Learned 

Commissioner of Income-tax (Appeals), Mumbai/National Faceless Appeal 

Centre, Delhi [hereinafter referred to as “CIT(A)”] dated 24.06.2024 passed 

u/s. 250 of the Income-tax Act, 1961 [hereinafter referred to as “Act”] for 

Assessment Year [A.Y.] 2007-08. 

2. The assessee has raised following grounds of appeal: 

“1) The learned CIT(A) erred in upholding the order of penalty passed under 
section 271(1)(c) of the Act and erred in not treating the impugned order as bad 
in law even though it is not discernible from the notice issued under section 274 
read with section 271 of the Act as to whether the penalty proceeding is 
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initiated for furnishing inaccurate particulars of income or for concealing the 
particulars of income. 
2) The learned CIT(A) erred in not deleting the penalty levied under section 
271(1)(c) as the penalty was imposed without issuing notice to the appellant 
under section 274 read with section 271 of the Act and that the notice received 
by the appellant was in the name of M/s. Nanavati Construction and not in the 
name of the appellant. 
3) Without prejudice to the above grounds, the learned CIT(A) erred in 
confirming the levy of penalty of Rs. 13,04,650 u/s. 271(1)(c) for assessing 
short term capital gain of Rs. 42,21,735 earned on transfer of listed equity 
shares as business income though: 

a) the Appellant had submitted all the information and explanations 
during the assessment proceeding and in the return of income, statement 
of income, etc. 
b) there is no finding in the assessment order that the appellant had 
concealed the particulars or furnished inaccurate particulars of income. 
c) the assessee has neither concealed any particulars of income nor 
furnished any inaccurate particulars of income relating to share 
transactions offered as short term capital gain. 
d) no tax is sought to be evaded as per Explanation 4 to section 271(1)(c). 
e) the claim of the assessee is bonafide based on judicial decisions. 
f) the earning from share transactions were duly disclosed in the return 
of income.” 
 

3. The brief facts of the case are that the assessee filed its return for AY 

2007-08 declaring total loss of Rs. 7,03,51,434/-. The case was selected for 

scrutiny and assessment u/s 143(3) was finalized on 16.12.2009 determining 

total loss at Rs. 6,94,96,406/-.  

4. The assessee filed an appeal against this order and Ld. CIT(A)-20, 

Mumbai passed the appellate order on 25.10.2011, against which the assessee 

filed further appeal before this Tribunal. Vide order dated 22.03.2013, the 

Tribunal directed the AO to decide the issue afresh after considering the 

directions given by the co-ordinate bench in the assessee’s own case for AY 

2006-07. Accordingly, assessment u/s 143(3) r.w.s. 254 was finalized on 

16.03.2014 at loss of Rs. 6,94,96,410/- after treating the short term capital gains 
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of Rs. 42,21,735/- returned by the assessee under the head Income from 

Business or Profession. Penalty proceedings u/s 271(1)(c) for filing inaccurate 

particulars/concealment of income were also initiated. Subsequently, Penalty 

u/s 271(1)(c) was levied at Rs. 13,04,515/- (being 100% of the tax) vide order 

dated 30.03.2019.  

5. Aggrieved with the order, the assessee filed an appeal before Ld. CIT(A), 

who confirmed the penalty levied by the AO vide appellate order dated 

24.06.2024.  

6. Before us, Ld. AR has submitted that the assessee has been regularly 

showing business income from partnership firm along with capital gains from 

investment in shares. Till AY 2006-07, the assessee’s return was accepted. 

However, from AY 2007-08 onwards, the AO started treating the capital gains 

from sale of shares as income from business. Ld. AR has further submitted that 

the issue is covered by the order of the co-ordinate bench for AY 2008-09 

wherein on exactly identical facts and circumstances, the penalty u/s 271(1)(c) 

has been deleted. Relevant portion of the order of the co-ordinate bench in ITA 

No. 1497/MUM/2015 in assessee’s own case for AY 2008-09 is reproduced 

below:  

“6. We have carefully considered the contentions of the Id DR. and pursued the 
material placed before us including the impugned orders. We find that in the case of 
the assessee, the penalty has been imposed by the AO on the ground that the assessee 
has shown income from shares as LTCG and claimed the same as exempt u/s 10(38) 
of the Act in order to evade tax and treated, the same as income from business which 
was confirmed by the Id.CIT(A). The Ld.CIT(A) deleted the penalty by observing that 
the assessee has duly disclosed the LTCG under the head capital gain and therefore 
the bonafide of the assessee cannot be doubted and it was a case of change of head of 
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income from one head to another and hence deleted the penalty. The Case of the 
assessee is also fortified by the decision of the Mumbai Bench of the Tribunal in the 
case of DCIT V/s G C Property P. Ltd in I.T.A.No.95/Mum/2015 (AY:2008-09) dated 
10.10.2016 wherein the Author is party. The operative portion of the order is 
reproduced below: 

"6. We have considered the rival submissions and perused the materials on records 
including the orders of authorities below. The assessee was incorporated for the 
purpose of real estate business as per the main objects in memorandum and 
articles of association of the assessee company. The building of the company was 
let out and the rental received from the letting out by way of leave and license basis 
was shown as business income on the ground that the assessee's business was of 
real estate and expenses such as administrative and depreciation were claimed 
accordingly. The AO assessed the income of the assessee under the head "House 
Property" as against the business income showed by the assessee and as a result 
disallowed all the expenses including deprecation claimed by assessee. The AO also 
imposed penalty u/s 271(1)© of the Income Tax Act equal to 100% of the tax sought 
to be evaded for furnishing inaccurate particulars of Income. The Id CIT(A) deleted 
the penalty by holding that provisions of section 271(1)(c) of the Act were wrongly 
invoked as it was a case of difference of opinion and the issue was debatable one. 
In our opinion the Id conclusion drawn by the FAA was correct as the assessee has 
shown full particulars of income in the return of income Itself and mere fact the 
income shown under one head of income was assessed by the AO under the other 
head could not be taken as tantamount to filing inaccurate particulars. Therefore 
the order of FAA Is correct and does not required to be disturbed or interfered with. 
Accordingly we uphold the same by dismissing the appeal of the revenue." 

7 Since the issue has already been decided by us that the penalty is not liveable when 

the income assessed under the one head, whereas the assessee has shown it under 

different head. Therefore, in order to maintain the Consistency with our order passed 

in the aforesaid appeal, we uphold the finding of the Ld.CIT(A) by dismissing the 

appeal of the revenue.”  

 

7. As the facts in the year under consideration are identical, respectfully 

following the order of the co-ordinate bench, we hereby delete the penalty u/s 

271(1)(c).  

8. In the result, the appeal of the assessee is allowed.  

Order pronounced in the open court on  24.12.2024. 

Sd/- Sd/- 

SANDEEP SINGH KARHAIL RENU JAUHRI 

( न्या तयक सदस्य/JUDICIAL MEMBER) (लेखाकार  सदस्य/ACCOUNTANT MEMBER) 
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