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A /ORDER

PER PRABHASH SHANKAR [A.M.] :-

The present appeal arising from the appellate order dated

23.08.2024 is filed by the assessee against the order passed by the

Learned Commissioner of Income-tax (Appeals) [hereinafter referred to

as “CIT(A)”] pertaining to assessment order passed u/s. 143(3) of the

Income-tax Act, 1961 [hereinafter referred to as “Act”] dated 26.03.2022

for the Assessment Year [A.Y.] 2020-21.
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The grounds of appeal are as under:-

1. The learned A.O. had erred in law and facts by making an addition of
Rs. 11,20,000/- u/s 69C of the Income-tax Act, 1961 (the Act) and the
Hon'ble Commissioner of Income-tax (Appeals) has erred in law and
facts in confirming the aforesaid addition for expenditure incurred in
cash based on the certain entries appearing in loose papers, rough
diaries, sheets etc. herein referred to as seized material, found during
the course of search at the premises of group Company of the Appellant
by ignoring the fact that -

(A) The addition has been made on the basis of notings appearing in the
material seized from the premises of a person other than the Appellant
which does not belong to the Appellant.

(B) Oberoi Realty Group and Mr. Vikas Oberoi had filed their
Settlement Applications u/s. 245C of the Act before the Hon'ble Income
Tax Settlement Commission (ITSC) on 22 January 2021 to buy peace and
avoid litigation. The notings appearing in the seized material
containing name of the Appellant amounting to Rs. 11,20,000/- for the
year under consideration have been fully considered while declaring
the additional income in the Settlement Application filed by Mr. Vikas
Oberoi and others.

(C) Subsequent to the Assessment Order, the Hon'ble Interim Board for
Settlement (IBS- 1), New Delhi has passed the Settlement Order wherein
the notings made against the Appellant were considered. The issue
regarding unexplained expenditure in the case of the Appellant has
been squarely covered/considered by the Hon'ble IBS-1 in its Order
dated 28 April 2023 vide para No. 5.2.3.2 and 5.2.3.3 while disposing the
settlement application of Mr. Vikas Oberoi, wherein the Hon'ble IBS has
accepted the explanation on the source of unexplained expenditure.

(D) The cash income was offered for tax and out of that cash income,
cash expenditure was noted. Addition of such cash expenditure in the
hands of the Appellant would tantamount to double taxation, firstly as
cash income in the hands of Mr. Vikas Oberoi in the Settlement
proceedings and again in the hands of the Appellant as cash
expenditure. Once the source of the cash is taxed, it cannot be further
taxed as unexplained cash expenditure.
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3. Facts of the case are that addition was made u/s 69C in the
hands of the assessee for expenditure incurred in cash based on certain
entries appearing in loose papers, rough diaries etc. referred to as seized
materials during the course of search at the premises of one of the group
companies of the assessee i.e Oberoi Reality group.On the basis of
seized materials, action u/s 153C was taken against the assessee. Cash
expenditure was added u/s 69C for AYs 2014-15 to 2020-21.However,
the searched person i.e Oberoi Reality Ltd and group entities alongwith
Director Sri Vikas Oberoi filed application before hon’ble Settlement
Commission wherein cash receipts and expenditure reflected in seized
papers were considered for calculating additional tax in the hands of Sri
Vikas Oberoi. The assessee took the stand that cash expenditure was
already offered for taxation. Since at the time of assessment, settlement
application was still pending, the AO added such expenditure in the
hands of the assessee with a noting that impugned assessment order
would be amenable to rectification as deemed fit based on ruling of
Settlement Commission as and when it becomes available. The 1d.CIT(A)

also upheld the addition made.

4. Before us, the 1d.Counsel pleaded that the impugned cash
expenditure was already considered by the Hon'ble Interim Board

for Settlement (IBS- 1), New Delhi(henceforth ‘IBS’) while
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accepting the application made by Sri Oberoi who is director of assessee
company which treated it as personal expenses of the said person. The
nature and source of such unexplained expenditure were explained
through cash flow statement which was furnished and formed part of the
application before IBS. Moreover, the assessee was not a ‘searched
person’ but Sri Oberoi who accepted the impugned transaction as his
personal expenditure and the explanation was accepted by 1d.IBS u/s

245D(4) of the Act.

4.1 The Id. Counsel also placed on record a consolidated order
passed in its own case in ITA No. 5510 to 5515/Mum/2024 for AYs
2014-15 to 2019-20 dated 11.12.2024 wherein similar addition
made u/s 69C in earlier years were subject matter of appeal and the co-
ordinate ‘B’ Bench, ITAT,Mumbai after due consideration of all the
relevant facts of the case in para 8/page-12 of the order deleted the
additions on the ground that once the source of cash was taxed, it cannot
be considered as unexplained expenditure again in the hands of the
assessee. It was held that the issue regarding unexplained expenditure in
the hands of the assessee was squarely covered and considered by the
order of 1d.IBS while disposing the application of Sri Vikas Oberoi
wherein it had accepted the explanation on the source of unexplained

expenditure. In para 8.1/page-13,the additions made were deleted
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allowing the appeal of the assessee for all the six assessment years under

consideration.

4.2 Since the issue involved has already been decided in favour
of the assessee on exactly same facts and circumstances for earlier years,
respectfully following the above order of the Co-ordinate bench, we

delete the addition made and thus allowing the grounds in this regard.
5. In the result, the appeal is allowed.

Order pronounced in the open court on 26/12/2024.

Sd/- Sd/-
ANIKESH BANERJEE PRABHASH SHANKAR
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/ BY ORDER,

qu tﬁﬁw (Dy./Asstt. Registrar)
STIH MU UfYPBRUI/ ITAT, Bench,

Mumbai.




