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PER NARENDRA KUMAR BILLAIYA, AM: 
 

 I.T.A. No. 1639/Mum/2024 & C.O. No. 86/Mum/2024, are 

appeal by the revenue and cross-objection by the assessee preferred 

against the order of the ld. CIT(A) -52, Mumbai, dated 30/01/2024, 

pertaining to AY 2011-12. 
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2. The grievance of the revenue read as under:- 

“1. On the facts and in the circumstances of the case, the Ld. CIT(A) erred in 
reducing the disallowance from 100% to 12.5% of the bogus purchases, i.e. from Rs. 
13,52,010/- to Rs. 1,69,001/- and thus reducing the taxable income by Rs. 
11,83,009/-, without appreciating the fact that the assessee couldn't prove the 
genuineness of these bogus purchases. 
 
2. On the facts and in the circumstances of the case, the Ld. CIT(A) erred in 
deleting the disallowance of Rs. 3,00,00,000/- on account of bogus deduction claimed 
u/s 35AC of the Act, without appreciating the fact that the entity trust which 
received the donation was only providing accommodation entries to the assessee in 
lieu of donation made by the assessee. 
 
3. The appellant craves to leave, to add, to amend and/or to alter any of the 
ground, if need be.” 

 
3. The grounds raised by the assessee in the cross-objections read as 

under:- 

“1. The learned CIT(A) has erred in upholding the reopening of assessment by 
issuing notice u/s 148 of the Act. 
 
2. The learned CIT(A) has erred in upholding disallowance of alleged bogus 
purchase to the extent of 12.5% of addition made by the Assessing Officer.” 
 

4. Since Ground No. 1 of the cross-objection goes to the root of the 

matter, we decide to take this ground first. The assessee has challenged 

the assumption of jurisdiction thereby challenging the validity of the re-

assessment proceedings. 

5. Representatives of both the sides were heard at length. Case 

records carefully perused and the relevant documentary evidence 

brought on record duly considered in light Rule 18(6) of the ITAT Rules, 

1963. Judicial decisions relied upon were considered wherever 

necessary. 

6. Briefly stated, the facts of the case are that the assessee filed its 

original return of income on 28/09/2011 declaring total income at Rs. 
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Nil. This return was selected for scrutiny assessment and subsequently 

an order u/s 143(3) of the Act was passed on 28/03/2013 assessing total 

income at Rs.4,14,25,180/-. This assessment was framed in the old name 

of the assessee, namely, Centaur Mercantile Pvt. Ltd.  

6.1. The AO issued notice dated 06/06/2014 and assumed jurisdiction 

for reopening the assessment and the reasons for reopening were given 

as under:- 
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6.2. The assessee vide letter dated 19/01/2016, raised objections for 

reopening the assessment, the same read as under:- 
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6.2.1. The above extract clearly show that when the reasons for 

reopening the assessment were supplied by the AO, the assessee 

specifically objected for the reopening of the assessment. The objections 

raised by the assessee were very specific and point-wise as mentioned 

hereinabove.  
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6.3. The AO framed assessment u/s 143(3) r.w.s. 147 of the Act vide 

order dated 21/03/2016 and there is not even a whisper about 

disposing the objections raised by the assessee. When this was brought 

to the notice of the ld. CIT(A), the ld. CIT(A) simply rubbished the 

contention of the assessee by holding as under:- 

“5.8. The appellant has raised another contention that Assessing Officer has not 
disposed off the objection filed by the appellant against reopening. In this regard, find 
that the AO had issued notice u/s 148 dt. 06.06.2014. The appellant's response came 
much later after 18 months vide letter dt. 02.12.2015 stating that its return filed 
earlier be considered. The objections to reopening have been subsequently made on 
19.01.2016. Given the inordinate delay of 18 months by the appellant, it would not 
be prudent to lay blame on the AO. Hence, this part of the argument of the appellant 
is not sustainable. 
 
5.9. In any case, the Hon'ble Madras High Court in Home Finders Housing Ltd. v. 
ITO, 404 ITR 611 has held that any procedural irregularity in Sec. 148 proceedings 
including non-disposal of objections could be cured by remitting the matter to the 
AO. This view of the Hon'ble Madras High Court has been upheld by the Hon’ble 
Supreme Court in 256 taxman59. Hence, even if this ground were to be admitted, 
the only course of option left is to make the case available to the AO for fresh 
reassessment and the order cannot be treated as null and void.” 

 

7. We have given a thoughtful consideration to the orders of the 

authorities below qua the issue raised by the assessee. We are of the 

considered view that by not disposing the objections raised by the 

assessee, the AO fell into a grave error and that error was confirmed by 

the ld. CIT(A) who further erred in accepting the assessment. 

8. The Hon’ble High Court of Bombay in the case of KSS Petron P. 

LTd. vs. ACIT in ITA No. 224 of 2014 dated 03/10/2016, was seized with 

the following substantial question of law:- 

“Whether on the facts and circumstances of the case and in law, the Tribunal was 
justified in restoring the issue to the Assessing Officer after having quashed/ set aside 
the order dated 14th December, 2009 passed by the Assessing Officer without having 
disposed of the objections filed by the appellant to the reasons recorded in support f 
the reopening Notice dated 28th March, 2008.?” 
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9. The Hon’ble High Court interalia, held as under:- 

“8. We note that once the impugned order finds the Assessment Order is without 
jurisdiction as the law laid down by the Apex Court in GKN Driveshafts (supra) has 
not been followed, then there is no reason to restore the issue to the Assessing Officer 
to pass a further/fresh order. If this is permitted, it would give a licence to the 
Assessing Officer to pass orders on reopening notice, without jurisdiction (without 
compliance of the law in accordance with the procedure), yet the only consequence, 
would be that in appeal, it would be restored to the Assessing Officer for fresh 
adjudication after following the due procedure. This would lead to unnecessary 
harassment of the Assessee by reviving stale/ old matters.  
 
9. In fact, to ensure that reopening notices are disposed of, expeditiously the 
parliament itself has provided in Section 153(2) of the Act a period of limitation 
within which the Assessing Officer must pass an order on the notice of reopening i.e. 
within one year from the end of the financial year in which the notice was issued. In 
fact, Section 153 (2A) of the Act as in force at the relevant time itself provides that 
an order of fresh Assessment, consequent to the order of Tribunal under Section 254 
of the Act, would have to be passed within one year from the end of the financial year 
in which the order under Section 254 of the Act, was passed by the Tribunal and 
received by the Commissioner of Income Tax.” 
 

10. The Hon’ble High Court of Bombay in the case of MSPL Gases Ltd. 

vs. DCIT in ITA No. 1269 of 2015 dated 27/01/2016, observed as under:- 

“4. When the Petition reached effective hearing for the first time on 23 July 2015 
for admission, the Revenue accepted the position that the order dated 3* February 
2015 passed on reopening of assessment for AY 2010-11 is without jurisdiction and 
the same be set aside. However, we were disturbed as on quite a few occasions we had 
noticed the orders on reassessment were being passed without disposing of the 
objections. However, in Court the Revenue accepts the position that the order is not 
sustainable. We were of the view that if a mechanism could be put in place by the 
Revenue to recall an order such as this (where even the Revenue concedes that the 
order dated 3rdFebruary 2015 is without jurisdiction). This for the reason that 
otherwise Assessees are being unnecessarily harassed and have to move the Court to 
remedy the injustice to have the order which is ex facie without jurisdiction, set aside. 
 
**************** ****************** **************** **************** 
 
8. It is accepted by the Revenue that passing of an assessment order without 
disposing of the objections to the reasons recorded in support of the reopening notice, 
is an order without jurisdiction being in defiance of the Apex Court's decision in 
GKN Driveshafts (India) Ltd (supra). Therefore, we set aside the order dated 3d 
February, 2015 passed on reassessment for the A. Y. 2010-11.” 
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11. Again in the case of Bayer Material Science P. Ltd. vs. DCIT (382 ITR 

333), the Hon’ble Bombay High Court was seized with the following 

facts:- 

“5. On 25th March, 2015 the Petitioner filed its objections to the reasons recorded 
as communicated on 19th March 2015 for issuing the impugned notice dated 6th 
February, 2013. The Assessing Officer without disposing of the Petitioner's 
objections passed a draft Assessment order dated 30th March, 2015.” 
 

12. The Hon’ble High Court, consequently held as under:- 

“…..This passing of the draft Assessment order without having disposed of the 
objections is in defiance of the Supreme Court's decision in GKN Driveshafts (India) 
Ltd. (supra). Thus, the draft Assessment order dated 30th March, 2015 is not 
sustainable being without jurisdiction. This for the reason that it has been passed 
without disposing of the objections filed by the Petitioner to the reasons recorded in 
support of their impugned notice. Accordingly, we set aside the draft Assessment 
order dated 30th March, 2015. We are not dealing the validity of the reasons in 
support of the impugned notice in the present facts as the time limit to pass the 
Assessment order as provided under 4th Proviso to sub-section(2) of Section 153 of 
the Act has already expired when the petition was filed.” 
 

13. The Co-ordinate bench in the case of Manish Rajnarain Goswami vs. 

ITO in ITA No. 3960/Mum/2023, was considering the disposal of 

objections by the AO and found that all the objections of the assessee 

were not disposed off. The Co-ordinate Bench held as under:- 

“15. Let us examine the validity of reopening from another angle, the assessee 
raised objections to reopening and the objections of the assessee read as under:  

“I am in in receipt of your notice u/s. 148 of the Income Tax Act 1961, dated 
18/6/2018 along with reasons recorded for reopening for the A.y. 2011-12. I 
submit as under: 
1. I request Your Honor to kindly provide me the copy of sanction given 
by Pr. Commissioner of Income Tax after being satisfied of the reason 
recorded by your goodself that my case is fit for issue of notice u/s. 148 of the 
Act for reopening the case 
2. I understand from the reasons provided by your goodself that you 
have received information from Asstt DlT (inv), unit 2(17) Kolkata that 
Wheelers developers pvt ltd has deposited large value of cash into several bank 
accounts maintained with ICICI bank followed by transfer to other accounts. 
You are requested to provide me copy of all such bank statements. 
I am Informed by Wheelers developers pvt ltd that company has not deposited 
any cash before transfer of amount to me. Money was deposited from Korp 
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Securities Limited against sale of securities, I enclose copies of the bank 
statement and letter dated 16th july, 2018 for your kind perusal. 
I object to the said reassessment since there does not appear to be any 
independent finding of escapement by your goodseif and there is merely a 
reliance on the directions of the Asst. DIT (Inv), Unit -2 (1), Kolkata. The 
law on reassessment is clear to the effect that an assessment can be reopened 
only if the Assessing Officer has reasons to believe that income of the assesses 
has escaped assessment. The formation of this belief is a jurisdictional 
condition and its absence can vitiate the re- assessment proceedings. 
without prejudice to above I further submit that case is reopened beyond the 
limitation period of four years I have disclosed all the facts while filing income 
tax return. 
3. I object to the said reassessment proceedings and request you to kindly 
provide us with copy of all the evidences that is to used against me. Treat 
these as my objections to the reassessment and kindly deal with these before 
proceeding with the said assessment. 
4. I also request you to give us opportunity to file further objections 
based on material provided by you. In case your goodself is going to rely on 
the evidences provided by Asst. DlT(lnv) Kolkata collected on Wheelers 
Developers Pvt Ltd, you are requested to kindly provide me all such evidences 
and statements taken during search /survey and also provide us an 
opportunity to cross examine concerned persons. 
In view of the above I request Your Honor to drop the reassessment 
proceedings and oblige.” 
 

  
16. Order disposing the objections raised by the assessee read as under: - 
 

“ORDER DISPOSING OFF THE OBJECTIONS RAISED ON THE RE-OPENING 

OF THE ASSESSMENT u/s. 148 OF THE I.T. ACT 

Kindly refer to the above wherein you have been submitted reply to this office letter dated 
18/06/2018. 
2. In your submission, you have stated that you are required the documents which are 
the basis of reopening of your assessment for the year under consideration and without that 
the objection cannot be filed without' proper examination of the same. 
2.1 In this respect, this is to submit that your case has been reopened after due approval 
of the Pr. CIT-16, Mumbai as per the provisions of section 151(1) of the I.T. Act, 1961 and 
after satisfying the reasons recorded by the Assessing officer. As required by you, copy of 
which is also enclosed herewith. 
2.2. In respect of copies of documentary evidences/statements recorded or any other 
information found/recorded in search on which reliance is placed for re- opening of your 
assessment is concern, this is to inform you that 'at the initiation stage, what is required to 
the Assessing Officer for reopening the case is reason to believe, but not the established fact 
of escapement of income. At the stage of issue of notice, the only question is whether there 
was relevant material on record which a reasonable person could have formed a requisite 
belief. This fact was also confirmed by the Hon'ble Supreme Court in the case of Rajesh 
Jhaveri Stock Brokers P. Ltd. [291 ITR 500]. 
2.3 Further, in the case of Raymond Woollen Mills Ltd reported in 236 ITR 34, the 
Hon’ble Supreme Court has also held that at the stage of initiation of reassessment, the only 
thing required to be seen by the Assessing officer is that whether there is any prima facie 
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material on the basis of which a case can be reopened. It is further held that the sufficiency or 
correctness of material is not a thing to be considered at this stage. 
2.4 In respect of the bank statement and copy of letter from wheelers developers Pvt 
Limited, it is to submit that during the course of assessment proceedings, you will be afforded 
adequate opportunity to explain your case and the resultant order will be passed on an 
objective appraisal of the evidence available and details/evidences submitted thereon by you. 
3. In view of the above discussion, objections raised by the assessee for reopening of 
the case u/s.147 are hereby disposed of. You are accordingly required to submit details as per 
notice u/s.143(2) & 142(1) enclosed.” 

 
17. It can be seen from the above that the objections raised by the assessee has not 
been fully disposed by the Assessing Officer. The Hon’ble Jurisdictional Bombay 
High Court in the case of KSS Petron Private Ltd. v. ACIT in Income Tax Appeal 
No. 224 of 2014 dated 03.10.2016, had an occasion to consider the following 
substantial question of law: - 

“Whether on the facts and circumstances of the case and in law, the Tribunal 
was justified in restoring the issue to the Assessing Officer after having 
quashed/ set aside the order dated 14th December, 2009 passed by the 
Assessing Officer without having disposed of the objections filed by the 
appellant to the reasons recorded in support of the re-opening Notice dated 
28th March, 2008.?" 

 
18. The Hon’ble High Court answered as under: - 

“8. We note that once the impugned order finds the Assessment Order is without jurisdiction 
as the law laid down by the Apex Court in GKN Driveshafts (supra) has not been followed, 
then there is no reason to restore the issue to the Assessing Officer to pass a further/fresh 
order. If this is permitted, it would give a licence to the Assessing Officer to pass orders on 
re-opening notice, without jurisdiction? (without compliance of the law in accordance with 
the procedure), yet the only consequence, would be that in appeal, it would be restored to the 
Assessing Officer for fresh adjudication after following the due procedure. This would lead 
to unnecessary harassment of the assessee by reviving stale/ old matters. 
9. In fact, to ensure that re-opening notices are disposed of, expeditiously the 
parliament itself has provided in Section 153(2) of the Act a period of limitation within which 
the Assessing Officer must pass an order on the notice of re- opening within one year from 
the end of the financial year in which the notice was issued. In fact, Section 153 (2A) of the 
Act as in force at the relevant time itself provides that an order of fresh Assessment, 
consequent to the order of Tribunal under Section 254 of the Act, would have to be passed 
within one year from the end of the financial year in which the order under Section 254 of 
the Act, was passed by the Tribunal and received by the Commissioner of Income Tax. 
10. The Director of the appellant has filed an affidavit dated 19th September, 2006. In 
the affidavit, it is stated that consequent to the impugned order of the Tribunal dated 14th 
August, 2013, the Assessing Officer has not passed any order of re-assessment. Time was 
granted on the last occasion to enable the Respondent to respond to the affidavit dated 19th 
September, 2006 of the Director of the Appellant-Company. The Respondent is unable to 
dispute the facts stated in the affidavit dated 19th September, 2016 filed by the Director of 
the Appellant-Company. The time to pass a order on the notice dated 28th March, 2008, even 
consequent to the impugned order of the Tribunal, has lapsed. 
11. Therefore, on the above facts and law, the substantial question of law is answered 
in the negative i.e; in favour of the Appellant-Assessee and against the Respondent-
Revenue.” 

  
19. Considering the reopening from all possible angles, we are of the considered 
view that the impugned notice issued under section 148 of the Act is bad in law and 
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accordingly, we set-aside assessment order framed pursuant to the said notice is 
quashed. The appeal of the assessee is allowed Qua Ground No. 1 and since the 
assessment order has been quashed we do not find it necessary to dwell into the merits 
of the case.” 

 

14. Considering the facts of the case in totality, in light of the decisions 

of the Hon’ble Jurisdictional High Court, discussed hereinabove, we 

have no hesitation in holding that the AO erred in assuming jurisdiction 

in framing the assessment order u/s 143(3) r.w.s. 147 of the Act without 

disposing the objections raised by the assessee which is contravention 

to the decision of the Hon’ble Supreme Court in the case of GKN 

Driveshafts (2003) 259 ITR 19 (SC). Therefore, the assessment order is set 

aside. Ground No. 1 of the cross-objection is allowed. 

15. Since we have quashed the assessment order, we do not find it 

necessary to dwell into the merits of the case. 

16. In the result, appeal of the revenue is dismissed and cross-

objection filed by the assessee is allowed. 
 

Order pronounced in the Court on 20th December, 2024 at Mumbai. 
       

 Sd/-       Sd/- 
(SANDEEP SINGH KARHAIL)     (NARENDRA KUMAR BILLAIYA)                    
JUDICIAL MEMBER                   ACCOUNTANT MEMBER                             
                 
Mumbai, Dated 20/12/2024                     
*SC SrPs*SC SrPs*SC SrPs*SC SrPs    
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