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O R D E R 

 

PER GAGAN GOYAL, A.M: 

 

This appeal by assessee is directed against the order of CIT(A), Jaipur -4 

dated 28.08.2024 passed u/s. 250 of the Income Tax Act, 1961 (in short ‘the Act’) 

for A.Y. 2017-18. The assessee has raised the following grounds of appeal:-  

1. That the Id. CIT (A) erred in law and on facts in confirming the contention 

of the Id. AO for rejecting the books of account u/s. 145(3) of the Income Tax 

Act, 1961, without deciding the issue of applicability of section 145(3) of the 

Income Tax Act, 1961. 
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2. That the Id. CIT (A) has erred seriously in sustaining the action of the Id. AO 

in making addition of Rs. 80, 00, 000/- u/s. 68 of the Income tax Act, 1961 on 

account of cash deposit in bank account during demonetization period. 

 

3. That the Id. CIT (A) further erred in enhancing the addition of Rs. 80, 

00,000/- made by ld. AO to Rs. 1, 51, 32,000/- being the amount deposited in 

bank accounts during demonetization period, without any basis. 

 

4. That the Id. AO has erred in law in charging tax @60% on the amount of 

addition without verifying that the alleged unaccounted income had been 

deposited in the bank account of the appellant prior to Taxation Laws(Second 

Amendment) Act, 2016 received accent of the Hon'ble President of India on 

15.12.2016.” 

 

2. The brief facts of the case are that the assessee company is engaged in the 

business of trading of Diamond and Gold Jewellery studded with Diamond and 

earned income from business and profession. The assessee company filed its 

return of income on 28.10.2017 declaring total income at Rs. 1,98,84,120/-. The 

case of the assessee was selected for complete scrutiny under the CASS. It was 

noticed by the AO that during the year under consideration, the assessee 

deposited cash in the form of SBNs during the demonetization period amounting 

to Rs. 1,51,32,000/- in HDFC Bank Ltd. and Punjab & Sind Bank Ltd. amounting to 

Rs. 50,00,000/- and 1,01,32,000/- respectively. The case of the assessee was 

assessed after making an addition of Rs. 80, 00, 000/- u/s. 68 of the Act and tax 

charged u/s. 115BBE of the Act. The assessee being aggrieved with this order of 

the AO preferred an appeal before the Ld. CIT (A), who in turn dismissed the 

appeal of the assessee with further enhancement of the income by Rs. 

71,32,000/-, i.e. total income including enhancement was Rs. 1,51,32,000/-. The 

assessee being further aggrieved with this order of the Ld. CIT (A) preferred the 

present appeal before us. 
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3. We have gone through the order of the AO, order of the Ld. CIT (A) and 

submissions of the assessee alongwith grounds taken before us.  The year under 

consideration i.e. F.Y. 2016-17 pertains to the period in which demonetization 

took place.  

4. The assessee under consideration maintained complete set of books of 

accounts as prescribed u/s. 44AA of the Act. The assessee submitted its audited 

books of accounts along with items wise and day wise stock summary along with 

cash book. The same documents are produced/ submitted before us also and 

found the same to be in order. There is not even any glimpse/ indication in the 

order of the AO that why he is not accepting the books of accounts produced by 

the assessee. That is too, when the G.P. and N.P. declared by the assessee is 

reasonably sufficient rather at higher side in all the three years as we compared. 

Details of cash (SBNs) deposit and the observations of the AO w.r.t. books of the 

accounts of the assessee are as under:   

Bank A/c No. Name of Bank Amount (In Rs.) 

18432320000238 HDFC BANK LTD. Rs. 50,00,000/- 

01351300055073 PUNJAB AND SIND BANK Rs. 1,01,32,000/- 

 TOTAL Rs. 1,51,32,000/- 
 

“4.4 I have gone through the submission so made by the assessee and found that it is not 

tenable as the assessee is only trying to distract from the facts of the case. The assessee 

deposited huge cash being SBNs in the bank accounts of the assessee comes to Rs. 1,51,32,000/-

. Since, the Bank Notes of the denominational value of "Five Hundred Rupees" and "One 

Thousand Rupees" of the series existing on or before the 8th day of November, 2016 were 

banned by the Government of India by The Specified Bank Notes (Cessation of Liabilities) Act, 

2017 w.e.f. 09.11.2016 and the assessee deposited huge cash as SBNs of Rs. 1, 51, 32,000/- in 

the bank accounts, therefore, the source of such bank deposits must requires complete 

verification. 
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4.5 during the course of assessment proceedings, the assessee, against the source of such cash 

deposits, furnished cash book for the F.Y. 2016-17. On examination of the cash book for the F.Y. 

2016-17, various cash sales have been mentioned and on comparison of the cash sales for the 

F.Y. 2015-16, unreasonable and exceptionally excessive cash sales have been found. As 

furnished by the assessee, the details of cash sales and cash deposits are reproduced hereunder 

for better presentation:- 
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4.6 on examination of the details of cash deposits being SBNs during demonetization period so 

tabulated above, it has been found that there is exceptional increase in cash sales, which is not 

possible for any business or profession in general case. In the instant case, the assessee is 

engaged in the business of trading of diamonds and gold jewellery and in this business, 

exceptional increase in cash sales are not possible. Sudden increase of cash sales and cash 

deposits in the bank account as compared to last year as well as compared to earlier months 

was found suspicious as smell a rat and looking to the trend of business of the assessee, it has 

been found not in order. 

4.7 Now discussing about comparison of the cash sales as well as cash deposits during the year 

under consideration with the previous year, which are discussed hereunder: - 

(i) On comparison of Cash sales during the F.Y. 2016-17 with Cash sales during the F.Y. 2015-16, 

it has been surprisingly noticed that there is exceptional increase in cash sales, which is not 

possible for any business as well as business of the assessee. Similarly, on perusal of cash sales 

from 01.11.2016 to 08.11.2016 and in the month of October, 2016, there are boom in cash sales 

as compared to cash sales of last year for the said period. The percentage rate of growth of cash 

sales as compared to last year for the month of October is found @1449.32% and during the 

period from 01.11.2016 to 08.11.2016 is found @251.75%, which are exceptionally high and not 

possible to the business of the assessee. The cash sales shown by the assessee for the month of 

October, 2016 are of Rs. 1,28,67,890/-, which are exceptionally high and not possible for 

business of the assessee as compared to cash sales shown by the assessee for the month of 

October, 2015, which are of Rs. 8,30,550/-. Similarly, the case sales shown by the assessee for 

the period from 01.11.2016 to 08.11.2016 are of Rs. 16,37,750/-, which are exceptionally high 

as compared to cash sales shown by the assessee for the period from 01.11.2015 to 08.11.2015 
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are of Rs. 4,65,600/-. Thus, it is evident and self explanatory that the assessee intentionally 

manipulated his books of accounts, i.e. sales book, purchases book, stock register, etc. for 

escaping from tax liability for its unaccounted cash being SBNs and under these circumstances, 

it has not been relied upon the books of accounts of the assessee for the year under 

consideration. 

(ii) On comparison of Cash deposited during the F.Y. 2016-17 and Cash deposited during the F.Y. 

2015-16, it has been surprisingly noticed that in the F.Y. 2015-16, the assessee regularly 

deposits bank notes so received from cash sales in the bank accounts on regular basis and which 

is general modus-operandi of any business, which are based on the cash sales. Similarly, in the 

F.Y. 2016-17, the assessee was also maintaining such modus-operandi of deposits bank notes so 

received from cash sales in the bank accounts on regular basis up to August, 2016. Even if, it 

assumes that the assessee made huge cash sales in the month of October, 2016 and cash 

received from the cash sales in the month of September, 2016, then why the assessee did not 

deposit accumulated bank notes in the bank accounts, as up to August, 2016, the assessee was 

maintaining modus-operandi for depositing cash in the bank accounts on regular basis. It is 

surprisingly noticed that the assessee kept huge cash and did not deposit the same in the bank 

accounts. Thus, it is evident that the assessee intentionally manipulated his books of accounts so 

as to adjust his unaccounted cash being SBNs in his regular books of accounts like an 

accommodation entry. It also establishes that the assessee maintained parallel unaccounted 

cash sales or any other business, which is running out of the books of accounts and regularly not 

offered the same for taxation. Since, the Government of India banned Bank notes having 

denominational value of Rs. 500/- and Rs. 1,000/- and the assessee kept huge cash, which are 

out of the books of accounts, therefore, there is no option for the assessee except offering the 

same for taxation as unexplained money, which is to be taxed @ 60% plus @ 25% surcharge u/s. 

115BBE (1) (i) of the Act. Thus, escaping from the tax liability as stated above the assessee 

manipulated its books of accounts and shown exceptional cash sales. 

(iii) So far as average cash sales are concerned, it has been noticed that the average cash sales 

from April, 2016 to September, 2016 comes to Rs. 5, 25,229/- [Rs. 31, 51, 3716] and in the 

month of October, 2016, the assessee shown cash sales of Rs. 1, 28, 67,890/-, which is 

exceptionally increased as compared to average cash sales and which is not possible for the 

business trading of diamond and gold jewellery. Further, the cash sales for the month of 

January, 2017 is NIL, for the month of February, 2017 are of Rs. 3, 06,750/- and for the month of 

March, 2017 are of Rs. 1, 37,250/- only and on compare with these cash sales to the cash sales 

for month of October, 2016 and 01.11.2016 to 08.11.2016, which is found exceptionally 

increased and unreasonable. Thus, it is evident and concrete evidence that the assessee 

engaged unaccounted cash sales or other business, from which, cash have been receiving by the 

assessee and from avoiding its tax liability, the assessee made accommodation entries in the 
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garb of cash sale in its books of accounts. Thus, it can't be relied upon the books of accounts of 

the assessee for the year under consideration. 

(iv) So far as, cash withdrawal is concerned, the assessee did not withdraw cash from bank 

account during the year under consideration. Thus, there is no question arise to cash deposits 

during the demonetization period are out of cash withdrawals.  

4.12 Further, the provision of section 68 of the Act read hereunder: 

"Where any sum is found credited in the books of an assessee maintained for any 

previous year, and the assessee offers no explanation about the nature and source 

thereof or the explanation offered by him is not, in the opinion of the [Assessing] Officer, 

satisfactory, the sum so credited may be charged to income-tax as the income of the 

assessee of that previous year." 

4.13 In view of the above discussed facts, it is evident and crystal clear that the assessee 

intentionally manipulated its books of accounts, i.e., sales book, purchases book, stock register, 

etc, for escaping from tax liability for its unaccounted cash being SBNs, therefore, the Books of 

accounts of the assessee for the year under consideration are hereby rejected by invoking the 

provisions of section 145(3) of the Act. 

4.14 In view of the above discussed facts as well as provision of Section 68 of the Act and Section 

110 of the Indian Evidence Act, 1872, it is concrete evidence and crystal clear that the assessee 

deposited cash being SBNs in the bank account of HDFC Bank and did not offer his unexplained 

cash being SBNs for taxation. Since, the assessee deposited huge cash being SBNs in the bank 

account and the assessee completely failed to discharge his primary onus which lies only over 

the assessee for proving genuineness and correctness of source of such cash deposits being SBNs 

and failed to satisfy from its explanation about source of cash credits. Thus, in view of the above 

discussed facts, looking to the view of principle of natural justice as well as "Human Probability 

Test" and the provisions of aforesaid sections, the amount of cash credits in the garb of bogus 

cash sales and subsequently cash being SBNs deposited in the bank accounts of the assessee 

during demonetization period to the extent of Rs. 80,00,000/- is hereby treated as unexplained 

cash credits in its books of accounts and added the same to the total income of the assessee u/s. 

68 of the Act for the year under consideration. Since, the assessee intentionally underreported 

the particulars of income, therefore, the Penalty proceedings u/s. 271AAC (1) r.w.s. 115BBE (1) 

(i) of the Act is being separately initiated for underreporting of income. 

5. The AO observed a huge variation in the figures of cash sales during the 

previous financial year, next financial year vis-a-vis the year under consideration. 
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This variation, he asked, the assessee to explain and substantiate. The replies filed 

by the assessee are on record and duly furnished before the Ld. CIT (A) and before 

us also. But the AO was not satisfied with the explanations of the assessee and 

made an addition of Rs.  80, 00,000/-, u/s. 68 of the Act. The assessee being 

aggrieved with the same preferred an appeal before the Ld. CIT (A), who in turn 

confirmed the order of the AO and rather enhanced the assessment from Rs. 80 

Lacs to 1, 51, 32,000/-. Against this order of the Ld. CIT (A) again the assessee 

feeling aggrieved has preferred the present appeal before us. 

 

6. We have gone through the order of AO, order of the Ld. CIT (A) and 

submissions of the assessee alongwith the grounds raised before us. It is observed 

that the assessee has shown cash in hand as on 31/03/2015 at Rs. 8,54,115/- and 

total cash in hand as on 08/11/2015 is at Rs.  5,95,532/- whereas the assessee has 

shown cash in hand as on 31/03/2016 at Rs. 14,19,766/- and cash in hand as on 

08/11/2016 is at Rs. 1,55,76,807/-. During the year under consideration the 

assessee made the cash sales out of stock in hand. The case of the assessee was 

duly accepted for A.Y. 2015-16 and 2016-17, wherein there were no adverse 

remarks on the books of the assessee and trajectory of purchase, sales and 

closing stock were duly accepted. Out of total cash sales of Rs. 1,81,01,011/-, cash 

sales of Rs. 1,41,86,235/- were made out of stock already in hand as on that day.  

 

7. The assessee had also filed necessary books of account, including cash 

book, sales register, and sales bills, purchase details along with bills and stock 

details to prove that there is no discrepancy in books of account and also the 

assessee has reported sales made before the date of demonetization to GST 
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authorities. The AO never disputed sales declared by the assessee nor pointed out 

any discrepancy in purchase or stock in trade held in the business of the assessee 

before the date of demonetization. In fact, the sale declared by the assessee is 

backed by corresponding purchases, and is supported by necessary purchase bills. 

The AO could not point out any discrepancy in stock register maintained by the 

assessee nor made out a case that the assessee has declared sales without there 

being any stock in hand. During the assessment proceedings the assessee 

furnished complete details of customers like name, address, PAN No. and location 

of customers for transactions of more than 5 Lacs rupees. 

 

8. The entire purchase and sales had been duly recorded in the regular books 

of account of all parties; the transactions were routed through regular banking 

channels; the purchase and sales were duly supported by quantitative details; 

copies of bank statements showing sales and purchases were placed before the 

Assessing Officer, and no incriminating documents concerning sales and 

purchases were found in the course of assessment proceedings. From the perusal 

of section 68, the sum found credited in the books of accounts for which the 

assessee offers no explanation, the said sum is deemed to be income of the 

assessee. In the instant case the assessee had explained the source as sales, 

produced the sale bills and admitted the same as revenue receipt. The assessee is 

maintaining the regular stock registers. On every occasion of cash deposit, there 

was intimation to the department and to verify the facts of sales, purchase and 

stock, the revenue was very well empowered and informed and could have done 

spot survey to verify the facts relating to stock, sales and cash deposit etc. 
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9. The Specified Bank Notes (Cessation of Liabilities) Act, 2017, clearly state 

that upto appointed date i.e  31.12.2016, no person can receive/transact or deal 

with SBNs. In other words, there is no bar under law for accepting demonetized 

currency up to 31.12.2016. In view of this, if an assessee wanted, it might spread 

the sales between the periods from 08.11.2016 to 31.12.2016. There was no bar 

in this regard, under the Income Tax Act. The action could have been, only by the 

Reserve Bank of India. 

 

10. The A.O has blown hot and cold by partly rejecting the books of accounts 

and partly having accepted the books of accounts, which is bad-in-law. Then he 

can't rely on the books of accounts like opening stock, closing stock, purchases, 

sundry debtors, sundry creditors, GP Ratio and expenses etc., which are based on 

books of accounts only, have been accepted. In the present case, the revenue has 

not rejected the books of account of the assessee accepted by VAT authorities. 

The regular books of account were maintained in the normal course of business in 

which no flaw, fallacy or deficiency was pointed out by the Assessing Officer. It is 

well settled law that once the Assessing Officer accepts the books of account and 

the entries in the books of account are matched, there is no case for making the 

addition on “unexplained cash credit” allegation. 

 

11. The lower authorities cannot place reliance on the circumstantial evidence 

which is based only conjectures and surmises and the said approach of the AO being 

devoid of merit deserves to be rejected. Further, the income of the assessee has to 

be computed by the Assessing Officer on the basis of available material on record 

and it is very important to have a direct evidence to make an addition  
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rather than circumstantial evidence. When the assessee gives any reply or 

submission or any documents to the Assessing Officer, it is duty of the Assessing 

Officer to examine the same in the light of the available evidence. In the instant 

case the Assessing Officer has concluded the findings on the basis of conjectures 

and surmises. The Assessing Officer has to establish the link between the 

evidence collected by him and the addition to be made. The entire case has to be 

dependent on the rule of evidence. The assessee, in this case, explained the 

source of bank deposits are from cash sales. The Assessing Officer proceeded to 

disbelieve the explanation of the assessee on the presumption basis without 

bringing the corroborative material on record. The Assessing Officer is required to 

act fairly as a reasonable person and not arbitrarily or capriciously. The 

assessment should have been based on adequate material and it should stand on 

its own legs. The Assessing Officer without examining any parties to whom the 

goods were sold by the assessee, came to conclusion that the sales were not 

genuine, without even rejecting the books of account which, in our opinion, is 

erroneous.  

 

12. Moreover, a sale is a subject matter of VAT Department. The Income Tax 

Department is empowered to verify the transaction from income point of view. 

Another department of the Govt., i.e. VAT department had already accepted the 

position of sales and purchases declared by the assessee. Hence, circumstantial 

evidence will be taken as conjectures and surmises only. Once an assessee 

declares a sum of cash received as sales, the revenue department has two 

options, either to verify the same by conducting spot survey to establish its 

concerns or to reject the books of accounts and apply G.P. Rate on the 
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transactions. Here, in this case, neither survey proceedings were carried out nor 

the books of accounts were rejected, in such case the action of the AO will be 

taken as based on conjectures and surmises. 

 

13. Based on the above, we observe that the assessee produced all the 

relevant material before the AO at the time of assessment proceedings and the 

AO was duty bound and empowered too for verification by way of through spot 

survey or by assigning reasons to reject the books of accounts to strengthen his 

stand for applying either section 68 of the Act or estimating the profit u/s. 145(3) 

of the Act. But he failed to do so; In this situation we do not see any reason to 

sustain the order of the Ld. CIT (A). 

14. The appellant company had declared following historical trading results:- 

Previous 

Year 

Turnover 

(Rs.) 

Gross Profit 

(Rs.) 

G.P % Net Profit 

(Rs.) 

N.P % 

2014-15 13,28,66,643 1,55,09,102 11.67% 1,17,12,411 8.82% 

2015-16 14,74,91,185 1,88,54,371 12.78% 1,28,36,033 8.7% 

2016-17 20,36,82,802 2,67,37,159 13.13% 1,97,49,227 9.7% 

 

The case of the appellant was selected for scrutiny to verify the sources of cash 

deposit made by appellant in its bank account during the demonetization period 

and in terms of guidelines of the Hon’ble CBDT various details were called for by 

the ld. AO relating to cash sales, cash deposit in bank account during the relevant 

previous year as well as immediately preceding year. The appellant had provided 

following details:- 
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Particulars A.Y.  2016-17 A.Y.  2017-18 

Total Sales 14,74,91,185/- 20,36,82,802/- 

Cash Sales 92,65,710/- 1,81,01,011/- 

Percentage of Cash sales vis a vis 

Total Sales. 

6.28% 8.89% 

Total cash deposit in Bank 79,05,000/- 1,86,54,000/- 

 

15. We have examined the daily stock register as furnished by the assessee 

before the AO and Ld. CIT (A) also, but no due consideration appears to have been  

given to this information of the assessee. Rather, there is no comment on the 

same by both the authorities which is an essential part for applying section 145(3) 

of the Act.  
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Relevant summary of the same is as under: 
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It is observed from the above that complete information about purchases, sales 

and daily quantity of stock with value furnished by the assessee along with the 

names of the parties from whom purchases were made, and in case of sales, 

where the amount exceeds Rs. 2,00,000/-. The AO was fully authorized u/s. 131 of 

the Act to call the parties for their statements and even section 133(6) of the Act 

also authorizes the AO for verification of the information from the seller and 

buyer but instead of carrying this necessary exercise he chose to apply section 

145(3) on his own whims and fancies. Which is certainly not tenable on the given 

facts and law. 

16. For ready reference and analysis the provisions of section 145 of the Act 

are reproduced as under: 

Section - 145, Income-tax Act, 1961 - FA, 2024 

 
Method of accounting. 

145. (1) Income chargeable under the head "Profits and gains of business or profession" or 

"Income from other sources" shall, subject to the provisions of sub-section (2), to be computed 

in accordance with either cash or mercantile system of accounting regularly employed by the 

assessee. 
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(2) The Central Government may notify in the Official Gazette from time to time income 

computation and disclosure standards] to be followed by any class of assessee or in respect of 

any class of income. 

 

(3) Where the Assessing Officer is not satisfied about the correctness or completeness of the 

accounts of the assessee, or where the method of accounting provided in sub-section (1) has 

not been regularly followed by the assessee, or income has not been computed in accordance 

with the standards notified under sub-section (2)], the Assessing Officer may make an 

assessment in the manner provided in section 144. 

 

In view of the above, it is observed that the neither the AO, nor the Ld. CIT (A) 

were able to point out any defect in the books of accounts as well as record 

maintained by the assessee, which warranted application of section 145(3) of the 

Act.  

In [2020] 117 taxmann.com 108 (SC) PCIT, Rajkot-3 v. Ganga Glazed Tiles (P.) 

Ltd.  Hon’ble Apex Court observed as under:- 

 

J. B. Pardiwala, J. - Since the issues raised in both the Tax Appeals are same and the assessee is 

also the same, those were heard analogously and are disposed of by this common judgment and 

order. 

2. This Tax Appeal under section 260A of the Income-tax Act, 1961 (for short, 'the Act, 1961') is 

at the instance of the Revenue and is directed against the order passed by the Appellate 

Tribunal dated 10-8-2018 in ITA No.100/Rjt/2013 for the Assessment Year 2008-09. The 

Revenue has proposed the following three substantial questions of law said to be involved in this 

Tax Appeal.— 

"[A]   Whether on facts and circumstances of the case Appellate Tribunal is justified in law and 

on facts in not appreciating the provisions of section 145 of the Act which requires to 

reject the book result of the assessee where the assessing officer is not satisfied about the 

correctness or completeness of the accounts of the assessee?" 

"[B]   Whether on facts and circumstances of the case Appellate Tribunal is justified in law and 

on facts in deleting the addition made, on account of suppressed sale, by using the 

material collected by the Excise Department; including the statements of relevant 

witnesses recorded during the search?" 

"[C]   Whether on the facts and in the circumstances of the case the Appellate Tribunal was 

justified in deciding the tax appeal against Revenue in spite of set aside the issue with a 
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direction to verify the finality of proceedings by the Excise Department and assess the 

correct profit on suppression of sales on such information?" 

3. We take notice of the fact that the Appellate Tribunal by a common judgment disposed of, in 

all 12 appeals including the appeal of the assessee herein. 

4. We also take notice of the fact that one Vrundavan Ceramics Pvt. Ltd. was also one of the 

appellants before the Appellate Tribunal. The Appeal of was Vrundavan Ceramics (P.) Ltd. 

v. Asstt. CIT [IT Appeal No.117 (Rjt.) of 2013, dated 25-5-2017. The Revenue challenged the very 

same order passed by the Appellate Tribunal in the case of Vrundavan Ceramics (P.) Ltd. We 

take notice of the fact that the coordinate bench by a common judgment disposed of a batch of 

tax appeals preferred by the Revenue. We quote the observations made by the coordinate 

bench in the case of Pr. CIT v. Vrundavan Ceramics (P.) Ltd . [2018] 95 taxmann.com 13/256 

Taxman 383 (Gujarat): 

"1.   These Tax Appeals involve identical questions of law arising out of similar factual 

parameters. Tax Appeal No. 78 of 2016 is treated as a lead mater. The respondent-

assessee- M/s. Jaysun Ceramics is a partnership firm and is engaged in manufacture of 

ceramic tiles and other similar products. For the assessment year 2008-09, the assessee 

had filed the return of income showing total income of Rs. 1.09 crores (rounded off). 

Large numbers of ceramic units in the region were subjected to central excise raid which 

resulted into issuance of show-cause notices by the Adjudicating authorities under the 

Central Excise Act. These show-cause notices were bulky containing voluminous materials. 

However, from the record and from the learned advocates appearing for the parties, the 

gist of the stand of the Central Excise department in such show cause notices appears to 

be that this assessee and other similar manufacturing units were clearing their excisable 

goods on a declared Retail Sale Price ['RSP' for short] on which, after adjusting the 

drawback at the prescribed rate, they would be required to pay excise duty. However, it 

was found that ultimately, such goods were sold to the consumer at a much higher price. 

In the process, there was tampering of printed RSP on the boxes and higher Maximum 

Retail Price ['MRP' for short] printed. According to the Excise Department, this excess sale 

price was diverted back to the manufacturer-seller by its dealer after adjustment of cost 

and may be a small commission. According to the show-cause notice, the pay back was 

through local aangadias or through bank accounts opened by the shroffs in different 

fictitious names. In case of the present assessee, according to the excise notice, the value 

of the suppressed sale came to Rs. 4.45 crores. 

2.   On the basis of such materials collected by the Excise Department, the Income-tax 

Authorities initiated steps for taxing the assessee for such unaccounted income. The 

Assessing Officer took the assessee's return under scrutiny. He supplied the copy of the 

show-cause notice to the assessee and called upon him to respond to the materials 

collected therein. The assessee's response in brief was that the contents of the show-

cause notice issued by the Excise department were not true and correct. It merely 

contains statements collected behind the back of the assessee. Such statements are not 

yet verified. The makers of the statements have not been offered for cross-examination. It 
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was also pointed out that the show-cause notice is yet to be adjudicated by the Excise 

Authorities. It was contended that even if the goods are ultimately sold at a price higher 

than the printed RSP, there cannot be any presumption that the assessee received the 

marginal price value. 

3.   The Assessing Officer was not convinced by such explanations. In the order of assessment, 

he referred to the contents of the show-cause notice at considerable length. He relied on 

the statements of the witnesses cited in such show cause notices. He noted the manner of 

routing the excess cash sale price to the assessee. On such basis, he rejected the 

assessee's books of accounts. He estimated assessee's profit margin @ 25% of the 

suppressed sales. He added a sum of Rs. 1.11 crores (rounded off) being 1/4th of Rs. 1.45 

crores (rounded off) to the total income of the assessee. 

4.   The assessee carried the matter in appeal before the CIT (A). The CIT (A) substantially 

backed the Assessing Officer. He did not accept the assessee's contention that no addition 

at all could have been made. He, however gave partial relief to the assessee by reducing 

profit margin to 9% as compared to 25% projected by the Assessing Officer. Thereupon, 

both sides went in appeal. The Revenue as well as the assessee filed cross-appeals before 

the Tribunal. The Tribunal allowed the assessee's appeal and rejected that of the 

Revenue. Thereupon, the Revenue has filed two separate appeals before this Court 

concerning the present respondent-assessee. This is a scenario in all cases. 

5.   Earlier, these appeals were admitted on wrong questions and also once disposed of along 

with other group matters concerning the validity of the reassessment proceedings. Such 

orders were recalled and appeals were revived. For convenience, we may adopt the 

following question of law for the purpose of all appeals: 

   "Whether in the facts and circumstances of case, the Income-tax Appellate Tribunal was 

right in law in rejecting the Revenue's appeals and allowing the appeals of the assessee's 

and thereby totally deleting the additions made by the Assessing Officer and partially 

retained by the CIT(A)?" 

6.   Having heard learned advocates for the parties at considerable length at the outset, we 

may straightaway agree with the suggestion of the counsel for the Revenue that the 

present group of cases do not fall in the same category as the judgement of this Court in 

case of Futura Ceramics (petitioner) Ltd v. State of Gujarat reported in [2013] 40 

taxmann.com 404 (Gujarat). It was the case in which, the petitioner before the High Court 

was a registered dealer under the Gujarat Value Added Tax Act and was liable to pay tax 

on the basis of its turnover. The petitioner's return for the financial year 2006-07 was 

scrutinized by the Assistant Commissioner of Commercial Tax. The assessee was served 

with the show-cause notice by the said authority indicating that he has reason to believe 

that taxable turnover was suppressed. This was on the basis of a show-cause notice 

issued by the Excise department pursuant to the raid indicating that the petitioner had 

suppressed sales to the tune of Rs. 5.25 crores and thereby evaded tax duty to the extent 

of 73.55 Lacs. The Assistant Commissioner of Commercial Tax therefore, prima facie held 
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a belief that the assessee's sale of Rs. 5.97 crores (i.e. the suppressed sale of 5.25 crores 

coupled with excise duty element of 73.55 Lacs) had escaped assessment. He accordingly, 

framed the assessment after rejecting the petitioner's objections. Such assessment order 

was challenged by the petitioner before the High Court on the ground that the Assistant 

Commissioner of Commercial Tax had proceeded merely on the show-cause notice issued 

by the Excise Department without any further verification. The Court noticed that the 

entire order of reassessment proceeded on the show-cause notice issued by the Excise 

department without any further material being brought on record. The Court held that 

merely because the Excise department issued such a notice, it cannot be a ground to 

presume that there was evasion of excise duty further implying evasion of value added 

tax. It was noticed that the show-cause notice issued by the Excise department had not 

yet culminated into final order against the petitioner and a piquant situation would arise 

if ultimately, such show-cause notice were to be dropped in favour of the petitioner. On 

this ground, the Court quashed the order of reassessment. 

7.   In the present case, the Assessing Officer has not proceeded on the basis of show-cause 

notice taking the proposals contained in such show-cause notice as having achieved 

finality. He has put the assessee to notice with respect to the contents of such show-cause 

notice issued by the Excise department and also elicited assessee's response to the same. 

Whether this was sufficient to enable him to frame assessment is a question, which we 

will answer a while later. 

8.   Before proceeding further, we may discard the contention of the counsel for the assessee 

that since the excise proceedings had not yet been finalized, the Assessing Officer could 

not have passed the final order of assessment. This contention would have multiple 

objections from us. Firstly, as is well known, the adjudication proceedings under the 

Central Excise Act do not come with time barring provisions unlike as in the Income-tax 

Act. In fact, the Adjudicating authorities, under the Central Excise Act, enjoy much wider 

time period even for issuance of show-cause notice in case of the alleged non-payment or 

short payment of duty is for any reason of fraud or collusion or wilful misstatement or 

suppression of facts or contravention of the provisions of the Act with intent to evade 

payment of duty. 

9.   Under the circumstances, the Assessing Officer cannot be expected to defer completion of 

assessment awaiting final order of adjudication in excise proceedings at the risk of his 

assessment getting time barred. Even otherwise, in a given case, the material that may be 

brought on record in excise proceedings may be different from that which may form part 

of the assessment proceedings though the both may, to some extent, be common. 

10.   Having thus cleared the peripheral issues, we may examine the central question viz. did 

the Assessing Officer have sufficient material at his command to believe evasion of tax? 

We have noticed the broad modus operandi stated to have been adopted by the assessee 

as per the excise show-cause notices. Admittedly, these show-cause notices are only at 

such stage without in any of these cases the final orders of adjudication have been passed 

by the Excise authorities. These show-cause notices thus merely present the material 
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collected by the Excise department suggesting the view of the department that this is a 

case of large scale excise evasion. Before final order levying excise duty with interest and 

penalty can be passed, these facts have to be established through by parte proceedings. 

Till then, it only remains in the realm of the stand of the department which is yet to be 

tested. 

11.   In addition to confronting the assessee with the contents of the show-cause notice issued 

by the Excise department, the Assessing Officer has done little else. He of course called 

upon the assessee to respond to the allegations contained in the show-cause notice, to 

the statements and materials accompanying such show-cause notice. As noted, the 

assessee gave a brief reply denying the allegations and pointing out that the charges are 

yet to be proved. If the Assessing Officer thereafter wanted to make additions on the 

basis of such materials, the same had to be brought on record. By merely producing the 

copies of the statements of the witnesses accompanying the show-cause notices, such 

statements and the veracity thereof does not get automatically established. The 

Assessing Officer merely cosmetically gave an opportunity to the assessee to meet with 

such allegations, virtually, shifting the burden of proving the evasion of duty that had 

taken place on the assessee. We have perused the entire order of assessment. There is no 

independent material brought on record by the Assessing Officer other than those which 

were already collected by the Excise department and which, as noted earlier, are yet to be 

verified. 

12.   Counsel for the assessee drew our attention to a judgement of Customs, Excise and 

Service Tax Appellate Tribunal in which, the order of adjudication passed in case of one of 

the ceramic units (not an assessee before us) by the Adjudicating authority came to be set 

aside. However, for the following reasons we do not wish to place any reliance on this 

judgment : 

   Firstly, the excise show-cause notices in case of the present assessee are yet to be 

adjudicated. What would be the material on record during such proceedings is not 

possible for us to foresee. 

   Secondly, the Tribunal has mainly proceeded on the basis of absence of section 4A of the 

Central Excise Act at the relevant time which, in the opinion of the Tribunal, alone could 

have permitted the department to substitute the sale price by the transaction value of the 

goods. Such is not the case in the present group of cases. We would, therefore, be well 

advised to clear such controversy. 

13.   When we find that the Assessing Officer did not have the basis for making additions, the 

question of percentage of the sales at which stage additions should be made would 

become redundant. 

14.   In the result, question is decided against the Revenue. All Tax Appeals are dismissed." 

15. in view of the aforesaid decision of the coordinate bench, the issues raised in this Tax Appeal 

is no longer res integra. In view of the aforesaid, this appeal fails and is hereby dismissed. 
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16. Consequently, the connected Tax Appeal also stands dismissed. 

 

17. In view of above discussion without pointing out any specific defect in the 

books of accounts, provisions of section 145(3) of the Act can’t be applied. Even if 

applied then, the AO is duty bound to calculate the profits afresh based on 

material available on records, by brushing aside the results declared by the 

assessee and then only he can move further to make specific additions like 

addition u/s. 68/69/69A of the Act etc. Here, in this case, the provisions of section 

145(3) of the Act have been applied so abruptly without adhering to the 

procedure laid down in the statute and duly pronounced by the Hon’ble Higher 

Courts including the Hon’ble Apex Court time to time. As far as the order of the 

Ld. CIT (A) is concerned, the same is also in the same direction and simply a cut 

and paste of the order of the AO without application of mind. We have gone 

through the judicial pronouncements relied upon by the Ld. CIT (A), but found the 

same to be out of context as no specific finding is there on facts of the case, on 

which judicial pronouncements relied upon by the Ld. CIT (A) may be applied. 

Moreover, until unless it is established that the transaction entered into by the 

assessee is not of sales, same can’t be considered for the purposes of section 68 

of the Act.  

18. In view of the above discussion of facts and law, ground nos. 1 to 3 raised 

by the assessee are allowed and the order of the Ld. CIT (A) is set-aside with a 

direction to the AO to delete the additions made. Ground No. 4 is left undecided 

as the grounds on merits have already been decided in favour of the assessee. 

Hence, there is no need to decide said ground, as same is academic now.  
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19. In the result, the appeal of the assessee is allowed. 

Order pronounced in the open court on 20
th 

day of December 2024.  

 

 Sd/-                                                                                                        Sd/  

     

 (NARINDER KUMAR)                                    (GAGAN GOYAL) 
 

  JUDICIAL MEMBER                             ACCOUNTANT MEMBER 
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