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These are seven appeals filed by the assessee which are
filed against the respective order of the Learned Commissioner of
Income Tax (Appeal)- 2, Udaipur [ for short CIT(A) ] passed on
dates as mentioned here in below for the assessment years
mentioned as tabulated here in below which in turn arises from the

order passed by the ACIT, Central Circle, Kota under the provision
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of Income tax Act, 1961 (in short 'Act’) and dated referred here in

below:
Asstt. Appeal No. Reference | Reference to the order of
Year to the dated the Id. AO date and
of order of | section under which the
the Id. order is passed
CIT(A)
2015-16 | 721/JPR/2023 | 29.09.2023 | 30.03.2022 153A
2016-17 | 722/JPR/2023 | 29.09.2023 | 29.03.2022 153A
2017-18 | 723/JPR/2023 | 29.09.2023 | 29.03.2022 153A
2018-19 | 724/JPR/2023 | 29.09.2023 | 29.03.2022 153A
2019-20 | 725/JPR/2023 |29.09.2023 | 29.03.2022 153A
2020-21 726/JPR/2023 | 30.09.2023 | 29.03.2022 | 153Ar.w.s
143(3)
2021-22 | 727/JPR/2023 | 30.09.2023 | 29.03.2022 143(3)
r.W.s.
153B(1)(b)

2. As the issues involved in the present appeals are common
and inextricably interlinked or in fact interwoven as is evident from
the above chart. Both the parties heard together and are disposed
off by this common order.

3.1 In ITA No. 721/JPR/2023 the assessee has raised following
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grounds:-

“1. In the facts and circumstances of the case and in law, Id. CIT(A)
has erred in confirming the action of the Id. AO in passing the order u/s
153A of the IT Act, 1961. The action of the Id. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the order passed u/s 153A being illegal
and without jurisdiction.

2. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the Assessment
Order u/s 153A without obtaining proper approval, as mandated u/s
153D of the Act. The action of the Id. CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. The entire assessment order
deserves to be quashed on grounds of this infirmity of law.

3. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 68 of the IT Act, 1961 in respect of business income of Rs.
1,40,500/- declared by the assessee and invoking the provisions of
section 115BBE for taxing the same. The action of the Id. CIT(A) is
illegal, unjustified, arbitrary and against the facts of the case. Relief
may please be granted by quashing the invocation of the provisions of
section 115BBE of the IT Act, 1961.

4. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of Id. AO in not granting exemption of
agricultural income to the extent of Rs. 1,21,500 out of the total
agricultural income of Rs. 1,85,500 declared by the Assessee. The
action of the Id. CIT(A) Is illegal, unjustified, arbitrary and against the
facts of the case. Relief may please be granted by deleting the addition
of Rs. 1,21,500.

5. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 115BBE of the IT Act, 1961 for levy of tax on the addition of Rs.
1,21,500. The action of the Id. Id. CIT(A) is illegal, unjustified, arbitrary
and against the facts of the case. Relief may please be granted by
quashing the invocation of the provisions of section 115BBE of the IT
Act, 1961.

6. The assessee craves his right to add, amend or alter any of the
grounds on or before the date of hearing.”

3.2 In ITA No. 722/JPR/2023 the assessee has raised following
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grounds:-

“1. In the facts and circumstances of the case and in law, Id. CIT(A)
has erred in confirming the action of the Id. AO in passing the order u/s
153A of the IT Act, 1961. The action of the Id. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the order passed u/s 153A being illegal
and without jurisdiction.

2. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the Assessment
Order u/s 153A without obtaining proper approval, as mandated u/s
153D of the Act. The action of the Id. CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. The entire assessment order
deserves to be quashed on grounds of this infirmity of law.

3. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 68 of the IT Act, 1961 in respect of business income of Rs.
1,42,500/- declared by the assessee and invoking the provisions of
section 115BBE for taxing the same. The action of the Id. CIT(A) is
illegal, unjustified, arbitrary and against the facts of the case. Relief
may please be granted by quashing the invocation of the provisions of
section 115BBE of the IT Act, 1961.

4. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of Id. AO in not granting exemption of
agricultural income to the extent of Rs. 1,26,200 out of the total
agricultural income of Rs. 1,90,500 declared by the Assessee. The
action of the Id. CIT(A) Is illegal, unjustified, arbitrary and against the
facts of the case. Relief may please be granted by deleting the addition
of Rs. 1,26,500.

5. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 115BBE of the IT Act, 1961 for levy of tax on the addition of Rs.
1,26,500. The action of the Id. Id. CIT(A) is illegal, unjustified, arbitrary
and against the facts of the case. Relief may please be granted by
quashing the invocation of the provisions of section 115BBE of the IT
Act, 1961.

6. The assessee craves his right to add, amend or alter any of the
grounds on or before the date of hearing.”
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3.3 In ITA No. 723/JPR/2023 the assessee has raised following

grounds:-

“1. In the facts and circumstances of the case and in law, Id. CIT(A)
has erred in confirming the action of the Id. AO in passing the order u/s
153A of the IT Act, 1961. The action of the Id. CIT(A)is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the order passed u/s 153A being illegal
and without jurisdiction.

2. In the facts and circumstances of the case and in law, Id. CIT(A)has
erred in confirming the action of the Id. AO in passing the Assessment
Order u/s 153A without obtaining proper approval, as mandated u/s
153D of the Act. The action of the Id. CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. The entire assessment order
deserves to be quashed on grounds of this infirmity of law.

3. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 68 of the IT Act, 1961 in respect of business income of Rs.
1,48,500 declared by the assessee and invoking the provisions of
section 115BBE for taxing the same. The action of the Id. CIT(A) is
illegal, unjustified, arbitrary and against the facts of the case. Relief
may please be granted by quashing the invocation of the provisions of
section 115BBE of the IT Act, 1961.

4. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of Id. AO in not granting exemption of
agricultural income to the extent of Rs. 1,15,200 out of the total
agricultural income of Rs. 1,95,200 declared by the Assessee. The
action of the Id. CIT(A) Is illegal, unjustified, arbitrary and against the
facts of the case. Relief may please be granted by deleting the addition
of Rs. 1,15,200.

5. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 115BBE of the IT Act. 1961 for levy of tax on the addition of Rs.
1,15,200. The action of the Id. Id. CIT(A) is illegal, unjustified, arbitrary
and against the facts of the case. Relief may please be granted by
quashing the invocation of the provisions of section 115BBE of the IT
Act, 1961.
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6. The assessee craves his right to add, amend or alter any of the
grounds on or before the date of hearing.”

3.4 In ITA No. 724/JPR/2023 the assessee has raised following

grounds:-

“1. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the order u/s
153A of the IT Act, 1961. The action of the Id. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the order passed u/s 153A being illegal
and without jurisdiction.

2. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the Assessment
Order u/s 153A without obtaining proper approval, as mandated u/s
153D of the Act. The action of the Id. CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. The entire assessment order
deserves to be quashed on grounds of this infirmity of law.

3. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 68 of the IT Act, 1961 in respect of business income of Rs.
1,49,500 declared by the assessee and invoking the provisions of
section 115BBE for taxing the same. The action of the Id. CIT(A) is
illegal, unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the invocation of the provisions of
section 115BBE of the IT Act, 1961.

4. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of Id. AO in not granting exemption of
agricultural income to the extent of Rs. 1,18,200 out of the total
agricultural income of Rs. 1,98.200 declared by the Assessee. The
action of the Id. CIT(A) Is illegal, unjustified, arbitrary and against the
facts of the case. Relief may please be granted by deleting the addition
of Rs. 1,18,200.

5. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
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section 115BBE of the IT Act, 1961 for levy of tax on the addition of Rs.
1,18,200. The action of the Id. Id. CIT(A) is illegal, unjustified, arbitrary
and against the facts of the case. Relief may please be granted by
quashing the invocation of the provisions of section 115BBE of the IT
Act, 1961.

6. The assessee craves his right to add, amend or alter any of the
grounds on or before the date of hearing.”

3.5 In ITA No. 725/JPR/2023 the assessee has raised following

grounds:-

“1. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the order u/s
153A of the IT Act, 1961. The action of the Id. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the order passed u/s 153A being illegal
and without jurisdiction.

2. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the Assessment
Order u/s 153A without obtaining proper approval, as mandated u/s
153D of the Act. The action of the Id. CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. The entire assessment order
deserves to be quashed on grounds of this infirmity of law.

3. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 68 of the IT Act, 1961 in respect of business income of Rs.
1,10,500 declared by the assessee and invoking the provisions of
section 115BBE for taxing the same. The action of the Id. CIT(A) is
illegal. unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the invocation of the provisions of
section 115BBE of the IT Act, 1961.

4. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of Id. AO in not granting exemption of
agricultural income to the extent of Rs. 3,09,700 out of the total
agricultural income of Rs. 4,05,700 declared by the Assessee. The
action of the Id. CIT(A) Is illegal, unjustified, arbitrary and against the
facts of the case Relief may please be granted by deleting the addition
of Rs 3,09,700.



8 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

5. In the facts and circumstances of the case and in law, Id CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 115BBE of the IT Act 1961 for levy of tax on the addition of Rs
3,09,700. The action of the id. CIT(A) is illegal, unjustified, arbitrary and
against the facts of the case. Relief may please be granted by quashing
the invocation of the provisions of section 115BBE of the IT Act, 1961.

6. In the facts and circumstances of the case, Id. CIT(A) has erred in
confirming the action of the Id. AO who has made an addition of Rs.
20,699 u/s 56(2)(x) of Income Tax Act, 1961. The action of the Id. Id.
CIT(A) is illegal, unjustified, arbitrary and against the facts of the case.
Relief may please be granted by deleting such addition of Rs. 20,699.

7. The assessee craves his right to add, amend or alter any of the
grounds on or before the date of hearing.”

3.6 In ITA No. 726/JPR/2023 the assessee has raised following

grounds:-

“1. In the facts and circumstances of the case and in law, Id. CIT(A)
has erred in confirming the action of the Id. AO in passing the order u/s
153A of the IT Act, 1961. The action of the Id. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the order passed u/s 153A being illegal
and without jurisdiction.

2. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the assessment
order u/s 153A without obtaining proper approval, as mandated u/s
153D of the Act. The action of the Id. CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. The entire assessment order
deserves to be quashed on grounds of this infirmity of law.

3. In the facts and circumstances of the case and in law. Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the assessment
order without having Document Identification Number (DIN) on the
same. The action of the Id. CIT(A)is illegal, unjustified, arbitrary and
against the facts of the case. Relief may please be granted by
quashing the entire assessment order being invalid.

4. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in adding a sum of Rs.
95,89,000 as unexplained money invoking the provisions of section
69A of the IT Act. 1961. The action of the 1d.CIT(A)is illegal, unjustified,
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arbitrary and against the facts of the case. Relief may please be
granted by deleting the entire addition of Rs. 95,89,000.

5. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in Invoking the provisions of
section 115BBE of the IT Act, 1961 for levy of tax on the addition of Rs.
95,89,000. The action of the Id. CIT(A) is illegal, unjustified, arbitrary
and against the facts of the case. Relief may please be granted by
quashing the invocation of the provisions of section 1158BE of the IT
Act, 1961.

6. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of theld. AO in adding a sum of Rs.
25,481 being interest income on seized cash. The action of the Id.
CIT(A)is illegal, unjustified, arbitrary. and against the facts of the case
Relief may please be granted by deleting the addition of Rs. 25,481.

7. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 68 of the IT Act, 1961 in respect of business income of Rs.
1,55,400 declared by the assessee and invoking the provisions of
section 115BBE for taxing the same. The action of the Id. AQis illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the action of the Id. AO in invoking the
provisions of section 115BBE of the IT Act, 1961.

8. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO has not granted exemption
of agricultural income to the extent of Rs. 2.92,500 out of the total
agricultural income of Rs. 4,42,500 declared by the assessee. The
action of the Id.CIT(A)is illegal, unjustified, arbitrary and against the
facts of the case. Relief may please be granted by deleting the addition
of Rs. 2,92,500.

9. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO has erred in invoking the
provisions of section 115BBE of the IT Act, 1961 for levy of tax on the
addition of Rs. 2,92,500. The action of the Id.CIT(A)is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the invocation of the provisions of
section 115BBE of the It Act, 1961.

10. The assessee craves his right to add, amend or alter any of the
grounds on or before the date of hearing.”

3.7 In ITA No. 727/JPR/2023 the assessee has raised following
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grounds:-

“1. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the order u/s
153A of the IT Act, 1961. The action of the Id. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the order passed u/s 153A being illegal
and without jurisdiction.

2. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in passing the Assessment
Order u/s 153A without obtaining proper approval, as mandated u/s
153D of the Act. The action of the Id. CIT(A) is illegal, unjustified,
arbitrary and against the facts of the case. The entire assessment order
deserves to be quashed on grounds of this infirmity of law.

3. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO of adding a sum of Rs.
2,54,810 being interest income on seized cash. The action of the Id.
CIT(A) is illegal, unjustified. arbitrary and against the facts of the case.
Relief may please be granted by deleting the addition of Rs. 2,54,810.
4. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 68 of the IT Act. 1961 in respect of business income of Rs.
1,83,300 declared by the assessee and invoking the provisions of
section 115BBE for taxing the same. The action of the Id. CIT(A) is
illegal. unjustified, arbitrary and against the facts of the case. Relief may
please be granted by quashing the invocation of the provisions of
section 115BBE of the IT Act, 1961.

5. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of Id. AO in not granting exemption of
agricultural income to the extent of Rs. 2,35,400 out of the total
agricultural income of Rs. 3,85,400 declared by the Assessee. The
action of the Id. CIT(A) Is illegal, unjustified, arbitrary and against the
facts of the case. Relief may please be granted by deleting the addition
of Rs. 2,35,400.

6. In the facts and circumstances of the case and in law, Id. CIT(A) has
erred in confirming the action of the Id. AO in invoking the provisions of
section 115BBE of the IT Act, 1961

for levy of tax on the addition of Rs. 2,35,400. The action of the Id. Id.
CIT(A) is illegal, unjustified, arbitrary and against the facts of the case.
Relief may please be granted by quashing the invocation of the
provisions of section 115BBE of the IT Act, 1961.
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7. The assessee craves his right to add, amend or alter any of the

grounds on or before the date of hearing.”
First, we take the appeal of the assessee in ITA No.
726/JPR/2023
4.  Succinctly, the fact as culled out from the records is that
G.R.P Thana has seized cash amounting to Rs.95,89,000/- from
train no. 14710 at platform no.4 of Kota railway station under
section 102 of CRPC on 27.02.2020 from Shri Chatru Lal S/o Sh.
Birbal Meena resident of Nimod, Tehsil- Malarna Dungar, District-
Sawai Madhopur, Rajasthan and Shri Ramavatar S/o Sh. Ram
Karan Meena, resident of Khat kalan, Tehsil & District - Sawai
Madhopur, Rajasthan who were travelling on seat no.66 and 67 of
coach no. S-7/Since Sh Chatru Lal Meena was unable to explain
the source of cash found, the SHO, GRP Thana, Kota has
intimated to IT Department.
4.1 Subsequently, warrant of authorization was obtained u/s
132A of the IT Act from the Pr. DIT (Inv.), Rajasthan, Jaipur and
cash of Rs. 95,89,000/- was requisitioned from SHO, GRP Thana,
Kota. Consequent to cash seizure action, the case of the assessee

was centralized to Central Circle, Kota by the Principal
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Commissioner of Income-tax, Udaipur vide his office dated
19.08.2021.

4.2 The assessee is an individual and derives income from sale
of milk and agricultural income. Notice u/s 153A of the Act was
issued to the assessee on 15.12.2021 which was duly served to
the assessee through ITBA Portal. In compliance with notice
issued u/s 153A, the assessee has furnished his return of income
on 18.02.2022, declaring total income of Rs. 1,55,400/- and
agricultural income of Rs. 4,42,500/-. Earlier the assessee had
filed ITR u/s 139 on 31.12.2020 declaring total income of Rs.
1,55,400/ and agricultural income of Rs.4,42,500/- There is no
difference between ITR filed u/s 153A & 139 of the Act.

4.3 As regards the seizure of cash amounting to Rs. 95,89,000/-
from train no.14710 at platform no.4 of Kota railway station under
section 102 of CRPC on 27.02.2020 from Shri Chatru Lal who
were travelling on seat no.66 and 67 of coach no S-7. Since Shri
Chatru Lal Meena was unable to explain the source of cash found,
the SHO, GRP Thana, Kota has seized the cash of Rs. 95,89,000/-
and intimated to IT Department.

4.4 In order to verify the source of cash seized by the GRP,

Thana, summons u/s 131(1A) of the LT Act, 1961 were issued by



13 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

the ADIT(Inv.), Kota or 04.03.2020 fixing the date of hearing on
11.03.2019 to Shri Chatru Lal Meena and Shri Ramavtar Meena.
In response to the summon Shri Chatru Lal Meena sought
adjournment and the case was adjourned for 18.03.2020 and
again for 25.03.2020. Subsequently, the office of department was
closed on 22-March, 2020 due to declaration of complete lockdown
by the Hon'ble Prime Minister. As per the direction of CBDT vide
Central Action Plan for the first quarter of FY 2020-21 dated 08
May 2020, no communication could be made with the assessee.
Hence, no enquiries could be made due to COVID lockdown
interim action plan 2020-21. On 17.07.2020 Shri Chatru Lal Meena
along with Shri Rain Avtar Meena appeared suo-motto and filed a
written reply dated 17.07 2020 and statements of Shri Ram Avatar
Meena and Shri Chatru Lal Meena was recorded on oath. Shri
Ram Avtar Meena stated in his statement that the amount of
Rs.95,89,000/- belongs to firm M/s Meena Construction Work in
which he is a partner.

In that firm a total of 10 partners are there. The business of
the firm M/s Meena Construction Work is to develop rural activities
like Pond Constriction, Leveling of land, Medbandi and other

construction related work. He has claimed that this amount is
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contributed by different persons/partners of the firm M/s Meena
Construction Work as capital introduction. He has further stated
that Rs.96,00,000/- were carried for purchase of old machinery
from Orissa which were required for carrying out execution of
works of the firm. This is the contrary version Shri Ram Avtar
Meena which was given before Police. He has stated before Police
that the cash was brought from Bhubaneswar, Orissa. He further
stated that the amount was contributed by the partners of the firm
for the purchase of shovel machines like Hydraulic Excavator, JCB
and Dumper.

As regards the purchase of machinery from Orissa, Shri Ram
Avatar Meena has stated that the son of his brother-in-law, Shri
Gulkesh Meena is a Garrison Engineer in Defense Account
Services at Bhubaneswar and he assured to help in purchase of
old and good quality machines. So, quotation was called from M/s
Shree Mahavir Associates, Balasore, Odisha. On comparison of
the rates of the machines available in Sawai Madhopur and Jaipur,
it was found that the rates of machines at Odisha were reasonable.
So, Shri Ram Avtar Meena along with Shri Chatru Lal Meena, Shri
Hanuman Prasad Meena and Shri Tulsi Ram Meena planned to go

to Odisha.
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On 23.02.2020 daughter of Shri Hanuman Prasad Meena
was admitted in the hospital. Shri Chatru Lal and Shri Ram Avtar
Meena departed for Odisha on 23.02.2020 with an amount of
Rs.96.00.000/-. It was further stated by Shri Ram Avtar Meena that
after reaching Bhubaneswar, it was informed by Shri Gulkesh
Meena, S/o Shri Chatru Lal Meena that the payment of machines
cannot be made in cash. Therefore, the machinery could not be
purchased, and they returned back with the amount and the
amount was seized by G.R.P, Kota on 27.02.2020 while returning
from Orissa.

During assessment proceedings, the assessee was asked to
submit the details and explain source of the cash seized of Rs
95,89,000/- vide notice u/s 142(1) dated 26.02.2022. In response
the assessee submitted his reply on 10.03.2022 but no information
regarding the source of the above cash was submitted by the
assessee. Further, show cause notice was issued to the assessee
vide notice dated 17.03.2021 in compliance to this notice, the
assessee submitted reply on 21.03.2022.

In that reply while explaining source of cash seized assessee
stated that assessee is a partner in firm M/s Meena Construction

Company. Assessee was travelling along with one his partner Ram
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Meena for business purpose and GRP has found Rs.

95,89,000/-cash with assessee and his partner Shri Ram Avtar

Meena. The assessee and his partner Shri Ram Avtar Meena have

submitted complete details with ADI Kota and details is mentioned

as under:-

Source of Cash found of Rs. 95.89 Lakh:

The money found and seized by GRP Kota is belonging to M/s Meena
Construction works a partnership firm where there is total 9 partners
namely:

1

O 00 NO O WM

. Ram Avtar Meena

. Tulsi Ram Meena

. Hanuman Prasad Meena
. Chatru Lal Meena

. Choth Mal Meena

. Manmohan Meena

. Shiv Pratap Gadwal

. Ram Chej Meena

. Harkesh Meena

The Business of Firm M/s Meena Construction work is to develop rural
activities like 9103 faafor, offr FaaelwIor, Aad T 3T FEcaT TH

gAY, Assessee Ram Avtar Meena and other partners have
contributed their capital share into firm on different-different times.

The total capital contributed by all the partners in firm on different time is
mentioned as under.



17 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

| Amount (KS.)

5 Jl fi I I.. ”ﬂf i 44 R et Y e P -
El | Ram Avtar Meenu i LRl
S R St e e 13 AR SR A T s : -
‘ 2 lL Tulsi Ram Meena s 13,00,000 ,.
3 [ Hanumen PrasodMeena | 1200000
::mu._v»...m s B \\-.?u.l AP 2 (- - ‘-’I ' GO, () {)“‘) Il
T ET—— — st OO T - b g l‘, : i
5 | T D S
16 Mohan Meena s
J e
8§
| (‘;’ i e— l i 1
- 98,00,000 |
- oo . . s e i

Out of above contributions Rs. 96, 00,000/ were carried for purchase of
old Machinery,

The copy of partnership deed of firm M/s Meena Construction works is
enclosed herewith for your ready reference.

The assessee also placed on record source of income and
business activity of all the partners and that brief so submit is

reiterated here in below :

1. Ram Avtar Meena: - The Partner is Agriculturist having agriculture
land & Bigha situated ot village Khat Kalan in which cultivation of Guava
fruits and agriculture crops, also engaged in sale of milk & Milk products
from own cattle's Copy of Agriculture Land Jamabendi & Khasra
Girdowerl is enclosed herewith. The amount contributed in the firm M/s
Meena Construction Works out of his own accumulated capital and
savings earned from agriculture & milk income

2. Tulsi Ram Meena The Partner is Agriculturist having agriculture land
15 Bighos situated at village Shyamoto, Dat Sawal Modhopur in which
cultivation of Guava fruits and other agriculture crops, & also engaged in
sale of milk and milk product from own cattle's Partner is having own
Truck and doing transportation work. The partner is having supervisory
work experience of digging of pond, earth work, land leveling etc. under
the contractor firm with M/s Ram Babu Meena Contractor of Kheri Kala,
Sawai Madhopur. Copy of Agriculture Land Jamobandi & Khasra
Girdawari & work experience certificate ore enclosed herewith.
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The amount contributed in the firm M/s Meena Construction Works out of
his own accumulated capitol and savings earned from agriculture,
transportation & milk income during the last 3 years. The copy of
account in the firm is enclosed herewith.

3. Hanuman Prasad Meena: The Partner is Agriculturist having
agriculture loud 16 Bigha situated at village Dekwo in which cultivation of
Guava fruits and other agriculture crops, and doing contractor ship work.
The partner is havling supervisory work experience of digging of pond,
earth work, land leveling under the contractor firm with M/s Shiv Charan
Gurjar Village & Post Talawada, Tehsil Khandar Dist Sawai Madhopur
Copy of Agriculture Land Jamabandi & Khosra Girdawari & work
experience certificate are enclosed herewith.

The amount contributed in the firm M/s Meena Construction Works out of
his own accumulated capital and savings earned from agriculture,
transportation, construction & milk income during the last 3 years

4. Chatru Lal Meena: The Partner is Agriculturist having agricul.ure land
& Bigha situated of village Nimod Dist. Sawai Madhopur & 4.50 Bigha
vitage Sangrampur Dist Sawai Madhopur and engaged in sile of milk &
Milk products from own cattles. Copies of Agriculture Load Jamabandi
are enclosed herewith. The amount contributed in the firm M/s Meena
Construction Works out of this own accumulated capital and savings
earned from agriculture & milk income during the list 3 years.

5. Choth Mal Meena: The Partner is Agriculturist noving agriculture land
10 Bigha situated at village Jadawata & Koshall at Sawai Madhopura in
which cultivation of Guava fruits and agriculture crops, also engaged in
sale of milk & Milk products from own cattles. Copy of Agriculture Land
Jamabandi & Khasra Girdawari is enclosed herewith. The amount
contributed in the firm M/s Meena Construction Works out of his own
accumulated capital and savings earned from agriculture & milk income
during the last 3 years.

6. Manmohan Meena: The Partner is Agriculturist having agriculture land
12 Bigha situated at village Bharja Nadi at Sawai Madhopur in which
cultivation of Guava fruits and agriculture crops, also engaged in sale of
miik & Milk products from own cattles. Copy of Agriculture Land
Jamabandi & Khasra Girdawari is enclosed herewith. The amount
contributed in the firm M/s Meena Construction Works out of his own
accumulated capital and savings earned from agriculture & milk income
during the last 3 years.

7. Shiv Prutap Gadwal: - The partner is done graduation in computer
application (BCA) in the year 2017. The amount contributed by him in
the firm M/s Meena Construction Works out of the amount received from
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his father on various occasions. The copy of bank statements of his
father and his own bank accounts are enclosed herewith.

8. Ram Chej Meena: The Partner is Agriculturist having agriculture land
10 Bigha situated at village Bandha, Post Lorwara, Tehsil Sowai
Madhopur in which cultivation of Guava fruits and agriculture crops, also
engaged in sole of milk & Milk products from own cattle. Copy of
Agriculture Land Jamabandi & Khusra Girdawari is enclosed herewith.
The amount contributed in the firm M/s Meena Construction Works out of
his own accumulated capital and savings earned from agriculture & milk
income during the last 3 years,

9. Harkesh Meena: The Portner is Agriculturist having agriculture land 10
Bigha situated at village Jadawata & Khat Khurd Tehsil Sawai Madhopur
in which cultivation of Guava fruits and agriculture crops, also engaged
in sale of milk & Milk products from own cattles. Copy of Agriculture
Land Jamabandi & Khasra Girdawari is enclosed herewith. The amount
contributed in the firm M/s Meena Construction Works out of his own
accumulated capital and savings earned from agriculture & milk income
during the last 3 years.

As assessee belong to rural area and there is scarcity if irrigation
facility including water for agriculture purpose. To develop the
same assessee and his partners decided to join partnership firm. It
was further submitted that all the partners of the firms were ready

on come on oath, if required at your end.

4.5 As regards the contention of the Id. AO about the accrual
interest on the said amount seized assessee submitted that he did
not have any information /received the interest amount of Rs.
280291/- on the seized amount of its. 2,80,291/- by the GRP on

27/2/2020 hence it was not accounted for by the assessee.
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4.6 Ld. AO noted that the reply and evidences filed by the
assessee during the post search proceedings and assessment
proceedings were not found reliable and he has given his finding

which is reiterated herein below ;

i. The claim of purchase of machinery from Bhuwaneshwar looks like an
afterthought because the quotation is found to be dated 18/12/2019
while the firm was formed on 17/01/2020, Secondly, the quotation was in
the name of Shri Hanuman Meena and not in the name of so called firm
M/s Meena Construction Work. The veracity of the quotation is doubtful
as the assessee has not submitted any details about the contractor. The
Firm has not fulfilled led the requirement of registration under GST,
allotment of PAN, opening of bank accounts, which are the basic
requirements to start any business. There has been no activity in the firm
since inception. It is important to note that the partners of the firm went
to purchase of machinery worth Rs. 100 Crore without completing the
basic formalities of the firm like registration with the GST Department,
allotment of PAN, and opening of Bank Account. The partners tip deed is
also found simply notarized and not registered. The firm was formed only
one month before the date of cash seizure. During the assessment
proceedings, the assesses has not produced any details and documents
e PAN, IT returns GST return, bunk statements, regular books of
accounts related to the firm M/s Meena Construction Works and its
partners. Further, opportunity was given to the assessee vide notice also
142(1) dated 26.03.2022. In compliance to this notice also, assessee
has failed to provide these details and documents till the time allowed to
the assessee. In absence to these documentary evidence, the claim of
the assessee that the cash seized of Rs. 95,89,000/- was belongs to the
M/s Meena Construction is not reliable

ii. The seized cash was claimed to be contributed by Shri Chatru Lal
Meena and other nine persons in cash in the short span of only one
month despite the fact that all the alleged ten partners have bank
accounts. Further all evidence clearly establishing that they cannot
accumulate such huge cash.

iii. As discussed in above paras, all the ten persons failed to file any
concrete evidence in support of income earned from agricultural
activities as no supporting evidence in the form of sale of agricultural
produce expenses incurred on agricultural activities have been filed. No
evidence like evidence related to m purchase of cattle, sale of milk and
milk products in support of income from sale of milk and milk products
have been filed. This once again proves that they have cooked up a



21 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

story of partnership venture and thet is why tisey could not produce
evidence.

iv. No proper reason has been put forth by the partners in support of
keeping heavy cash in hand despite the fact that all are having running
bank accounts. No withdrawal from bank accounts prior to infusion of
cash in the firm has been noticed.

v. In the first report of SHO, GRP Thana, Kota it was admitted that the
amount was brought from Bhuwaneshwar from Sh. Gulkesh Meena, who
is the son of Sh. Chatru Lal Meena. However, wille giving the statement
recorded in the |. T Department, Sh. Ram Avtar Meena told a different
story that the money was taken from Sawai Madhopur only. The
circumstantial evidence clearly shows that the cash was not moved from
Sawai Madhopur but it was sourced from: Bhuwaneshwar.

In view of the above facts and the outcome of the verification of the
statements recorded on oath under the Act, documents submitted
by the assessee and non submission of complete details, Id. AO
hold that the source of the cash of Rs 95,89,000 which was seized
by the GRP Police, remand unexplained in the hands of Shri
Chatru Lal Meena and accordingly treated as unexplained money
as per provision of section 69A and tax is charged as per provision
of section 115BBE of the IT Act.

4.7 Ld. AO also noted that the seizure amount of Rs.95,89,000,
as seized by the SHO, GR.P. Thana, was deposited into the SBI
Chhawani Chouraba, Kota and a F.D. bearing No. 39220440498
was handed over to the department. The F.D. was submitted to the

SBI Branch and D.D. was received from the branch manager on
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06-01-2021 for an amount of Ra 98,69,291/- which was deposited
into the PD. account on 08.01.2021. On perusal of same, it is
noticed that an amount of Rs 2,80,2911- on account of interest
was added to the seized amount of Rs.95,89,000 Thus, it is
cleared that the assessee has earned interest of Rs.2,80,291/-. But
the assessee has not shown this interest income in his total
income in ITR filed for the relevant year. Accordingly, the assessee
was asked to submit his explanation about why the amount of
interest should not be included in his total income for the year
under consideration vide notice u/s 142(1) dated 17.03.2022.

In reply thereto, the assessee has stated that he do not have
any information on the interest amount of Rs.2,80,291/- on the
seized amount of Rs.95,89,000/- by the GRP on 27.02.2020,
hence it is not accounted by the assessee. As the assessee has
not included the same interest amount of Rs.2,80,291 is treated as
unaccounted income of the assessee and the same was calculated

as under:-

Cash seized by the GRP & deposited on 27.02.2020 Rs. 95,89,000/-

Cash handed over to the department on 06.01.2021 Rs. 98,69,291/-
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Interest for 11 month 27.02.2020 to 06-01/2021 for Rs. 2,80,291/-.
Thus, this interest pertains to two financial years, then the working

of interest calculation in two financial years comes ;

Rs. 2,80,291/11=Rs. 25,481/- per month. Accordingly, it is cleared that
an amount of Rs 25,481/-(25,481x1) is earned during the FY. 2019-20
relevant to A.Y. 2020-21 & Rs.2,54,810/-(25,481 x 10) is earned during

the F.Y. 2020-21 relevant to A.Y. 2021-22.

In view of the above calculation, an amount of Rs. 25481/- was
added to the total income of the assessee for the year under
consideration.

4.8 For the year under consideration assessee has shown
business income of Rs. 1,55,400/- earned from sale of milk. During
the assessment proceedings, the assessee was asked to submit
detailed evidence in this regard. But the assessee has not
submitted any details and evidence which proves that the same
income was earned from the sale of Milk. As, the assesses failed
to submit details and evidence regarding source of income of Rs.
1,55,400/- the same was treated as unexplained income as per
provision of section 68 of the IT Act and tax is charged as per

provision of section 115BBE of the IT Act.
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4.9 The assessee also offered agricultural income for an amount
of Rs. 4,42,500/- when the assessee was asked to submit details
of income & expenditure accounts and other relevant documents to
justify the agricultural income vide notice u/s 142(1) on 17.03.2022.
In response to this notice, the assessee has submitted his reply on
21.038.20/22. In his reply, assessee stated that he owns 12.50
Bighas agriculture land which is fully irrigated and submitted Vikray
Parchies of agricultural produce of Rs.4,51,082/-. On perusal of
such Vikaray parchee, it is noticed that some Vikaray parchee
were not related to assessee. Further, the assessee has not
produced any details regarding quantity of production of
agricultural crops, expenditure related to agricultural activities,
Income & Expenditure account etc to justify the agricultural
income. In absence of these details and documentary evidence,
the agricultural income shown by the assessee is remains
unexplained. Further it is not possible that the assessee has
cursed such a huge agricultural income of Rs. 4,42,500/- from only
12.50 Bighas agricultural land. As the assessee has not submitted
satisfactory reply and relevant documents about earning of
agricultural income then the agricultural income is being estimated

at the rate of Rs. 12000/- per bigha which comes to Rs. 1,50,000/-
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(12000*12.5). Considering these fact, the agricultural income of the
assessee was assessed at Rs 1,50,000/-, As, the assessee has
shown agricultural income of Rs. 4,42,500/-. Therefore, the excess
amount of Rs. 2,92,500/-(442500-150000) was added to the total
income of the assessee as per provision of section 68 of the IT Act
and tax is charged as per provision of section 115BBE of the IT
Act.

410 Based on the aforesaid observation the income of the
assessee was computed as detailed herein below:

Computation of total income
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5.  Aggrieved from the above order of the assessment made the
assessee preferred an appeal before the Id. CIT(A). Apropos to the
grounds so raised the relevant finding of the Id. CIT(A) is reiterated
here in below:

Finding of Ld. CIT(A) on validity of assessment order passed
u/s 153A of the Income Tax Act, 1961.
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“4.3 | have considered the facts of the case and written submissions
of the appellant as against the observations/ findings of the AO in the
assessment order for the year wunder consideration. The
contentions/submissions of the appellant are being discussed and
decided as under:-

The appellant argued that the cash found and requisitioned was
belonging to M/s MCW (Meena Construction Works). Therefore, the
order passed u/s 153A in the name of the assessee appellant is wrong
as there was no jurisdiction for the Id. AO to pass such order u/s 153A
against the assessee appellant. The appellant argued that the
assessment proceedings against the assessee alone are illegal and
without jurisdiction. It is also submitted that warrant of authorisation u/s
132A issued by Pr. DIT-Inv., Jaipur on 11.12.2020 was also in the name
of Shri Chatru Lal Meena alone which again is illegal and therefore
consequential proceedings deserves to be quashed. The cash was
found in the possession of both and therefore, the assessment should
have made in the status of AOP.

The AO has discussed the issue in detail. The AO has concluded that
the claim of the appellant is not acceptable. Therefore, the argument of
the appellant with regard to cash belonging to others is not found to be
acceptable. This appeal is not an appeal against the warrant of
authorization issued by the Pr. DIT (Inv.). Therefore, the issue raised by
the appellant is not relevant and hence cannot be considered. The
assessment u/s 153A is to be completed in the case of person against
whom the search was conducted. The order passed by the AO is found
to be passed as per provisions of Income Tax Act. Therefore, the
arguments raised by the appellant are not found to be acceptable.

This ground of appeal is treated as dismissed.”

Finding of CIT(A) on validity of order passed without
obtaining proper approval u/s 153D of the Act.

“5.8 | have considered the facts of the case and written submissions of
the appellant as against the observations/findings of the AO in the
assessment order for the year wunder consideration. The
contentions/submissions of the appellant are being discussed and
decided as under:-
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The argument of the appellant is not found to be acceptable. Only
because copy of approval given by the Addl. CIT / Joint CIT is not
provided, existence of approval cannot be disbelieved. The AO has
clearly mentioned in the assessment order that Assessment Order is
passed after obtaining the approval as mandated u/s 153D of the Act, of
the Commissioner of Income Tax(OSD), Central Range, Udaipur vide
his office letter No. 1582 dated 29.03.2022. The letter no. and date of
the Range Head is also provided in the assessment order. Therefore,
the argument of the appellant is not found to be acceptable.

This ground of appeal is treated as dismissed.”

Finding of CIT(A) on addition of Rs. 95,89,000/- on account of
unexplained money u/s 69A of the Income Tax Act, 1961.

“6.3 | have considered the facts of the case and written submissions of
the appellant as against the observations/findings of the AO in the
assessment order for the year wunder consideration. The
contentions/submissions of the appellant are being discussed and
decided as under:-

In this case, cash was seized from the appellant and Sh.
Ramavtar Meena. The appellant gave a different version before the
Police with regard to source of cash and changed its stand before the
AO. The AO has examined the claim made. The reply and evidences
filed by the assessee during the post search proceedings and
assessment proceedings are not found reliable. The reasons are as
under

The cash was not belonging to the firm

The claim of purchase of machinery from Bhuwaneshwar was
considered as an afterthought by AO because the quotation is found to
be dated 18/12/2019 while the firm was formed on 17/01/2020.
Secondly, the quotation was in the name of Shri Hanuman Meena and
not in the name of so called firm M/s Meena Construction Work. The
veracity of the quotation is doubtful as the assessee has not submitted
any details about the contractor. The Firm has not fulfiled the
requirement of registration under GST, allotment of PAN, opening of
bank accounts, which are the basic requirements to start any business.
There has been no activity in the firm since inception. It is important to
note that the partners of the firm went to purchase of machinery worth
Rs. 1.00 Crore without completing the basic formalities of the firm like
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registration with the GST Department, allotment of PAN, and opening of
a Bank Account. The partnership deed is also found simply notarized
and not registered. The firm was formed only one month before the date
of cash seizure. During the assessment proceedings, the assessee has
not produced any details and documents. i.e PAN, IT return/GST return,
bank statements, regular books of accounts related to the firm M/s
Meena Construction Works and its partners. In absence to these
documentary evidence, the claim of the assessee that the cash seized
of Rs. 95,89,000/- was belongs to the M/s Meena Construction is not
reliable.

The conclusions drawn by the AO is found to be correct on the facts of
the case. Registering a partnership deed with the Registrar of Firms
provides lega recognition to the partnership firm. The partnership firm
becomes a separate lega entity from its partners and can enter into
contracts, sue, or be sued in its own name In this case, the partnership
firm is not registered and hence, it cannot be recognize as separate
legal entity. Therefore, all the partners are directly responsible for their
acts and the partnership firm is not considered as legal entity because
of non registration. As per Income Tax Act also unless the firm gets
PAN number of its own. the existence of a firm is not recognized. The
AO was correct in drawing conclusion that in the absence of any
evidences the cash cannot be considered as belonging to the firm.

In this regard the appellant claimed that with regard to having PAN
number. the appellant stated that Section 139A prescribes the list of
assesses for whom obtaining PAN are mandatory. The relevant
provisions of section 139A are reproduced for ready reference:

139A. (1) Every person being a resident, other than an individual, which enters
into a financial transaction of an amount aggregating to two lakh fifty thousand
rupees or more in a financial year, or

who intends to enter into such transaction as may be prescribed by the Board
in the interest of revenue, and who has not been allotted a permanent account
number shall, within such time, as may be prescribed, apply to the Assessing
Officer for the allotment of a permanent account number.

The appellant claimed that as per the above provisions, the firm "MCW
is not falling under any of the sub-clauses and therefore, it is not
mandatory for obtaining PAN just on entering into partnership.
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The argument of the appellant are considered. In the section 139A itself
it is mentioned that being a resident, other than an individual, which
enters into a financial transaction of an amount aggregating to two lakh
fifty thousand rupees or more in a financial yearis required to apply for a
PAN number. The so called firm intended to purchase a machinery
worth Rs. 95,89,000 which is well above the limit prescribed. Hence, the
argument of the appellant in this regard is not found to be acceptable.
Further, as discussed in the earlier paragraph the unregistered firm as
per Indian Partnership Act does not have any legal recognition.

The appellant argued that "MCW" under the peculiar facts and
circumstances, did not feel necessity, in its own wisdom, to open the
bank account. Rural economy in India do not have banking priority. It is
pertinent to note that all the partners were basically agriculturists.
Therefore, adverse inference drawn by Id. AO, again, is unfounded.

The argument of the appellant are not found to be true. The so called
partners were having their bank accounts and they decided for not
having bank account in the name of firm is not acceptable explanation
as in normal case, the partners will be more concerned about safety of
amount contributed by them. In normal human probability the partner
will be concerned about misappropriation of funds by other partners.
Therefore, the explanation is against the human probability is not found
to be acceptable. In these circumstances the conclusion drawn by the
AO that the explanation furnished is an afterthought is found to be
correct

The appellant argued that Ld. AO has alleged that the quotation for the
purchase of the machinery was in the name of one of the partners and not in
the name of the assessee firm. It is submitted that the enquiries were being
made for the purchase of machinery and when the same looked feasible, the
partnership firm was formed. It was stated that law nowhere prohibits such
enquiry being made in the name of the partner. When the terms and
conditions were mutually agreed upon by all the partners, then only further
steps were taken for purchase of machinery. The "MCW" after making local
enquiries and comparing the quotation received from Bhubaneshwar decided
to buy the machinery from Bhubaneshwar. This is the business decision of the
"MCW", Id. AO is not expected to interfere and draw adverse conclusions from
the business decision of the firm. Reliance is placed on the following judicial
pronouncement: S.A Builders Ltd. v. CIT [2007] 158 Taxman 230 (SC)

Once it is established that there was nexus between the expenditure
and the purpose of the business (which need not necessarily be the
business of the assessee itself), the Revenue cannot justifiably claim
to put itself in the armchair of the businessman or in the position of the
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Board of Directors and assume the role to decide how much is
reasonable expenditure having regard to the circumstances of the
case. No businessman can be compelled to maximise its profit. The
Income- tax Authorities must not look at the matter from their own
viewpoint but that of a prudent businessman.

The argument of the appellant are considered and not found to
be acceptable. First there is no evidence that the firm was into
existence when the quotation was called from Orrisa. Therefore, in the
absence of existence of firm, the quotation cannot be for the firm.
Secondly, there is no evidence furnished by the appellant to prove that
local enquiry was conducted as no evidence of any quotation received
from local enquiry was furnished. The reliance by the appellant on the
decision of decision of Supreme Court is misplaced as in that case,
ownership of cash found was not being examined. The issue which was
decided by the Supreme Court was reasonability of expenditure.
Therefore, the decision relied upon by the appellant is not found to be
acceptable.

The appellant argued that Ld. AO at Page-4 of assessment order has
questioned why Shri Gulkesh Meena had not been consulted in advance for
cash payment of machinery. He has also doubted the version and has
mentioned that a prudent businessman will always ensure the availability of
the person to whom they are going to meet. It is submitted that Shri Gulkesh
Meena was not consulted because he had nothing to do with the firm and its
transactions. Otherwise also, if partners had any doubt, then only, they would
have consulted anyone but they were under a bonafide belief that the
machinery could be purchased in cash and accordingly carried the cash for
purchase of machinery. Apart from this, non-availability of vendor, Shri Ravi
Jain, proprietor of Shree Mahaveer Associates is also questioned by Id. AO. It
is submitted that Shri Ravi Jain had to leave the town due to last minute
emergency on his part. Shri Chatru Lal Meena and Shri Ram Avatar Meena
returned without waiting for the vendor to return because they came to know
about one legal requirement of cash payment and therefore, there was no
reason to wait for the vendor to return.

The appellant further argued that it has been alleged by Id. AO that the
partners who had no or limited knowledge had travelled for purchase of the
said machinery. It is submitted that the partners, the assessee and Shri Ram
Avatar Meena had discussed. elaborately with all the partners of the firm,
before going to Bhubaneshwar for purchase of the machinery. The partners
which had more knowledge in this regard had also given their input.

It is seen that the AO has examined the arguments of the
appellant on the human probability test. The claim of the appellant is
not found to acceptable by the AO because of many inconsistencies in



31 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

the claim made. The appellant has tried to explain these
inconsistencies but the same is not supported by any evidence.
Therefore, the assertions made by the appellant are only assertion
without any supporting evidence. Therefore, the arguments are not
found to be acceptable. Further, for rejecting the claim of the appellant
the AO has referred many reasons and these inconsistencies further
strengthen the conclusion of the AO. Therefore, the arguments of the
appellant are not found to be acceptable.

The seized cash was not found to be belonging to other nine
persons-

The AO concluded that the seized cash was claimed to be
contributed by Shri Chatru Lal Meena and other nine persons in cash in
the short span of only one month despite the fact that all the alleged ten
partners have bank accounts. Further all evidence clearly establishing
that they cannot accumulate such huge cash.

The AO noted that all the ten persons failed to file any concrete
evidence in support of income earned from agricultural activities as no
supporting evidence in the form of sale of agricultural produce,
expenses incurred on agricultural activities have been filed. No
evidence like evidence related to purchase of cattle, sale of milk and
milk products in support of income from sale of milk and milk products
have been filed. This once again proves that they have cooked up a
story of partnership venture and that is why they could not produce
evidence.

The AO noted that no proper reason has been put forth by the
partners in support of keeping heavy cash in hand despite the fact that
all are having running bank accounts. No withdrawal from bank
accounts prior to infusion of cash in the firm has been noticed.

The AO also noted that in the first report of SHO, GRP Thana,
Kota it was admitted that the amount was brought from Bhuwaneshwar
from Sh. Gulkesh Meena, who is the son of Sh. Chatru Lal Meena.
However, while giving the statement recorded in the I. T Department,
Sh. Ram Avtar Meena told a different story that the money was taken
from Sawai Madhopur only. The circumstantial evidence clearly shows
that the cash was not moved from Sawai Madhopur but it was sourced
from Bhuwaneshwar.

On the basis of facts of the case, the conclusions drawn by the
AO are found to be correct as no verifiable evidences furnished by the
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appellant or other nine persons which can establish that the cash was
generated through agriculture activity or through dairy business by
these persons.

The appellant stated that the statements made by the assessee
and his partner, Shri Ram Avatar Meena before Police u/s 161 of CrPC
Act, 1973 have no evidentiary value. Reliance is placed on the following
pronouncement by Hon'ble Supreme Court in the case of Parvat Singh
& Ors. vs. State of Madhya Pradesh [Criminal Appeal No 374 of 2020]
[PB 420-433].

The reliance placed by the appellant is not found to be relevant
as the decision relied upon by the appellant was rendered with respect
to criminal proceedings. In the income tax act the statement can be
treated as circumstancial evidence. Attention is invited to the decision
of Chuharmal v. CIT (1988) 172 ITR 250 (SC) where it was held that the
Evidence Act does not apply to proceedings under the Income-tax Act.
The Supreme Court pointed out that the rigours of rule of evidence
contained in the Evidence Act were not applicable to the Income-tax
Act. The appellant could have furnished evidence to prove that the
statement recorded by Police was under pressure. However, no
evidence is furnished by the appellant. Therefore, the statement can be
referred as circumstantial evidence.

On the issue of rejection of evidences furnished with regard to
source of cash with respect to agriculture income the appellant argued
that evidence of ownership of land were given. With regard to dairy
income the appellant stated that expecting formal record in this regard
on part of the Id. AO shows his complete ignorance of the way of items
sold in rural economy.

The arguments of the appellant were rejected by the AO as no
verifiable evidences were provided by the appellant. For claiming
agriculture income to be true only ownership of land is not sufficient.
The evidences with regard to agricultural operations like seed,
ploughing, fertilizers, sowing etc. has to be furnished. The receipt of
sale of agriculture produce also need to be produced. However, the
appellant has failed to furnish these evidence. The conclusions drawn
by the AO with regard to rejecting the claim of agriculture income by
these persons is found to be correct on the facts of the case.



33 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

The appellant has failed to furnish any evidence with regard to
ownership of cattle, sale of milk etc. in support of dairy business
income. The claim of the appellant is not acceptable that no evidence is
generally kept in the rural economy. The appellant has made a certain
claim. To prove the claim it is for the appellant to furnish evidences.
Therefore, the claim of the appellant is rightly rejected by the AO with
regard to claim of dairy income.

The AO has also discussed that the appellant or these other
persons failed to explain reasons for keeping such huge amount of
cash with them when they were having bank accounts. The appellant
has not explained any justifiable explanation in this regard. Therefore,
this the AO was justified in holding that the cash was not belonging to
these persons.

The claim of the appellant that the cash was belonging to
partnership firm or other nine partners is rejected by the AO. The
decision of AO is found to be justified in this order. Further, the
appellant has not furnished any evidence to prove that the cash was
handed over by these persons to the appellant. In the absence of such
evidence being furnished, the AO was justified in making the addition in
the hands of the appellant as the cash was found from the possession
of the appellant and the appellant failed to prove that the cash was
belonging to other persons as claimed by him. Therefore, the
arguments of the appellant are not found to be acceptable.

Ignorance of Law is no Excuse

The appellant also argued that because of lack of knowledge by
partners the legar formalities as required could not be done by the firm.
The argument of the appellant is not found to be acceptable as
Ignorance of law is no excuse. The Hon'ble Supreme Court in the case
of The Swadeshi Cotton Mills Co. Ltd. v. Government of U.P. [1975] 4
SCC 378, held as follows:-

"......But we are in agreement with the High Court on the other two
grounds. As mentioned earlier, the impugned assessments were made in
1949. The writ petition was filed in 1956. The explanation given by the
petitioner for this long delay is that he did not know the correct legal position
and he came to know about the same after the decision of the Allahabad High
Court in the Commissioner of Sales Tax, U.P. v. Modi Food Products Ltd.
Every individual is deemed to know the law of the land. The courts merely
interpret the law and do not make law. Ignorance of law is not an excuse for
not taking appropriate steps within limitation. Therefore the argument that the
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appellant did not know the true legal position is not one that can be accepted
inlaw.....”.

In view of the above facts and the outcome of the verification of
the statements recorded on oath under Income tax Act, documents
submitted by the assessee, the AO concluded that the source of the
cash of Rs.95,89,000/- which was seized by the GRP Police, remained
unexplained in the hands of Sh. Chatru Lal Meena. Therefore, the
addition made by the AO in the hands of the appellant is found to be
justified and upheld. The appellant has failed to explain the source of
cash found from his possession, therefore, the addition made u/s 69A is
found to be justified.

This ground of appeal is treated as dismissed.”

Finding of Id. CIT(A) on invoking provisions of section
115BBE of the income tax Act, 1961 on Rs. 98,89,000/-.

“7.3 | have considered the facts of the case and written submissions of
the appellant as against the observations/findings of the AO in the
assessment order for the year wunder consideration. The
contentions/submissions of the appellant are being discussed and
decided as under-

The appellant argued that the assessee has offered a valid explanation
for the cash seized by the Department and therefore, it cannot be termed as
unexplained money of the assessee. Once the addition cannot be made u/s
69A, invoking the provisions of section 115BBE is also unjustified.

As discussed in the decision with respect to ground no. 3 of the
appeal, the source of cash seized from the possession of the appellant
is not found to be explained. Therefore, the addition made by the AO
u/s 69A is upheld. The section 115BBE provides machinery of taxation
for addition made u/s 68, 69, 69A etc. The AO has applied the section
as per provisions of Income Tax Act. The appellant has not pointed out
any specific issue with respect to charging of tax as per provisions of
115BBE of the Income Tax Act. Therefore, the decision of the AO in
this regard is confirmed.

This ground of appeal is treated as dismissed.

Finding of Id. CIT(A) for the addition of Rs. 25,481/- on
account of interest income on the cash seized of Rs.
95,89,000/-.
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“8.3 | have considered the facts of the case and written submissions of
the appellant as against the observations/findings of the AO in the
assessment order for the year wunder consideration. The
contentions/submissions of the appellant are being discussed and
decided as under:-

The appellant argued that the assessee has stated the cash
seized amounting to Rs 95,89,000 does not belong to him and the
same is of his firm, MCW. If the cash does not belong to him, the
interest earned on the same amounting to Rs 25,481 is also not related
to him and therefore, cannot be taxed in the hands of the assessee.

As discussed while deciding ground no. 3 of this appeal, it is held
that the appellant failed to prove that the cash was belonging to the
firm. Therefore, the appellant is held to be owner of the cash found. In
view of this the appellant is also liable to be taxed on the interest
earned from Fix Deposit which is made from the cash found. The
argument of the appellant are not found to be acceptable in this regard
and rejected.

This ground of appeal is treated as dismissed.”

Finding of Id. CIT(A) on the addition of Rs. 1,55,400/- u/s 68
and invoking provisions of section 115BBE of the Income Tax
Act. 1961.

“9.3 | have considered the facts of the case and written submissions
of the appellant as against the observations/findings of the AO in the
assessment order for the year wunder consideration. The
contentions/submissions of the appellant are being discussed and
decided as under:-

In this case, the AO noted that during the year, the assessee has
shown business income of Rs. 1,55,400/- earned from sale of milk.
During the assessment proceedings, the assessee was asked to submit
details/evidences in this regard. But, the assessee has not submitted
any details and evidences which proves that the same income was
earned from sale of milk. As, the asssessee has failed to submit details
and evidences regarding source of income of Rs. 1,55,400/- the same
is treated as unexplained income of the assessee as per provision of
section 68 of the IT Act for the year under consideration.

The appellant argued that that there can be no evidence of owning
cattle as in the rural economy, livestock is sold/purchased without
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formal bills. Any subsequent addition to livestock by breeding cannot be
made available. In addition to the same. there are no bills for selling the
milk and other related products.

The appellant has accepted that no evidences were furnished by the
appellant for owning of cattle and sale of milk. Any claim made in the
return of income is required to be substantiated with the help of
supporting evidences. However, the appellant has failed to furnish any
evidence with regard to purchase of cattle, evidence of expenditure on
maintaining the cattle and also in support of sale of milk. In the absence
of any supporting evidences with the appellant with respect to owning of
Cattle and sale of milk, the AO was justified in treating the income
offered by the appellant from sale of milk as unaccounted income of the
appellant.

It is also argued that the said income is already offered for taxation in
the return of income by way of sales. Hence, Section 68 per se cannot
be invoked.

The income offered in return under a particular head of income needs to
be established that the income is belonging to that particular head of
income. However, in this case, the claim of the appellant with respect to
business income is found to be without any evidence. Therefore, the
income cannot be treated as business income. In the facts of the case,
the AO was justified in making addition u/s 68 of the Act.

The appellant argued that Section 68 can be invoked where any sum is
found credited in the books of accounts maintained by the assessee. In
the present case, books of accounts are not maintained by the
assessee and accordingly nothing is found credited in the books.
Therefore, the very invoking the provisions of section 68 per se is
ilegal.

The appellant has credited the amount in the return of Income. In this
case, the amount is found to be credited in the return of Income. The
return of Income is also part of books of account prepared by the
appellant. The appellant has failed to explain the source and nature of
credit in the books of accounts. Therefore, the AO has rightly made the
addition u/s 68 of the Act.

Once the addition u/s 68 is not justified, the very invoking of provisions
of section 115BBE is illegal and justified.
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In this case, as discussed above, the addition made by the AO is found
to be justified u/s 68. The section 115BBE provides machinery to
charge tax on the income which is added u/s 68 in the total income of a
person. Therefore, invoking of provisions of section 115BBE is found to
be as per provisions of Income Tax Act.

The appellant argued that Explanation given by the assessee should be
considered objectively before any officer takes a decision to accept it or
reject it. The Department cannot act unreasonably and reject the
explanation. Before the Department rejects any explanation, it must
either show an inherent weakness in the explanation or rebut it by
putting to the assessee some information or evidence which it has in its
possession. The Department cannot by merely rejecting unreasonably a
good explanation, convert good proof into no proof. In the absence of
something which showed that the "explanation was inherently
improbable" the explanation deserves to be accepted. If the explanation
was "fairly satisfactory the same deserves to be accepted. All these
legal propositions have been propounded by the Hon'ble Apex Court in
the case of Sreelekha Banerjee v. CIT [1963] 49 ITR 112 [PB 29-38].

It is true that before the department rejects any explanation, it must
either show an inherent weakness in the explanation or rebut it. As
discussed in the aforesaid paragraphs, the inherent weakness in the
explanation of the appellant has been pointed out. The appellant's claim
of income from dairy is found to be without any evidence. The appellant
also accepted the fact that he does not have any evidence. The onus
was on the appellant to prove that the claim made in the return of
income was correct with the help of evidences. However, no evidence
was furnished. Therefore, the AO was found to be justified in rejecting
the claim of the appellant with regard to dairy income. In view of these
facts, the decision relied upon by the appellant is not found to be
applicable on the facts of the case.

In view of the above discussion, this ground of appeal is treated as
dismissed.”

Finding of Id. CIT(A) for the addition of Rs. 2,92,500/- u/s 68
and invoking provisions of section 115BBE of the Income Tax
Act, 1961.

“10.3 | have considered the facts of the case and written submissions
of the appellant as against the observations/findings of the AO in the
assessment order for the year wunder consideration. The
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contentions/submissions of the appellant are being discussed and
decided as under:-

In this case, the AO noted that the assessee has not submitted
relevant documents regarding earning of agricultural income. The AO
has estimated the agricultural income at the rate of Rs. 12000/- per
bigha which comes to Rs. 1,50,000/- (12000 12.5). The assesse has
shown agricultural income of Rs. 4,42,500/-. Therefore, the excess
amount of Rs. 2,92,500/-(4,42.500-1,50,000) added to the total income
of the assessee.

The appellant argued that the ownership of land itself is enough
to prove that the assessee earns agricultural income.

For earning agriculture income agriculture operations is equally
important in addition to ownership of the land. The appellant has failed
to furnish any evidence in support of sale of agricultural produce and
expenditure on agriculture operations as noted by the AO. In the
absence of any supporting evidences, the AO was justified in estimation
of Agriculture Income. The argument of the appellant is not found to be
acceptable.

The appellant argued that the area where land of the assessee is
situated is a very fertile area and yield is much higher as compared to
the other parts of Rajasthan. The agricultural income offered by the
assessee is the most reasonable and deserves to be accepted.

The appellant has not furnished any evidence to establish that
agriculture income earned by him was more than the estimation made
by the AO. In the absence of any supporting documents, the estimation
made by the AQO is found to be reasonable.

It is argued that provisions of section 68 deems non income to be
income. The said income is already offered for taxation in the return of
income. Hence, Section 68 per se cannot be invoked.

The income offered in return under a particular head of income
needs to be established that the income is belonging to that particular
head of income. However, in this case, the claim of the appellant with
respect to agricultural income is found to be without any evidence. The
AO has partly accepted the claim of the appellant with respect to
agriculture income considering the fact that the appellant is owning
agriculture land. Therefore, the agriculture income over and above the
estimation by the AO cannot be treated as agriculture income. The
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remaining amount remains as credited in the return of income whose
source and nature of income remain unexplained. In the facts of the
case, the AO was justified in making addition u/s 68 of the Act.

It is argued that Section 68 can be invoked where any sum is
found credited in the books of accounts maintained by the assessee, in
the present case, books of accounts are not maintained by the
assessee and accordingly nothing is found credited in the books.
Therefore, the very invoking the provision of section 68 per se is illegal.

The appellant has credited the amount in the return of Income. In
this case, the amount is found to be credited in the return of Income.
The return of Income is also part of books of account prepared by the
appellant. The appellant has failed to explain the source and nature of
credit in the books of accounts. Therefore, the AO has rightly made the
addition u/s 68 of the Act.

Once the addition u/s 68 is not justified, the very invoking of
provisions of section 115BBE is illegal and justified.

In this case, as discussed above, the addition made by the AO is
found to be justified u/s 68. The section 115BBE provides machinery to
charge tax on the income which is added u/s 68 in the total income of a
person. Therefore, Invoking of provisions of section 115BBE is found to
be as per provisions of Income Tax Act.

In view of the above discussion, these grounds of appeal are
treated as dismissed.”

As the assessee did not find any favor, from the appeal so

filed before the Id. CIT(A), the assessee has preferred the present

appeal before this Tribunal on the ground as reproduced

hereinabove. To support the various grounds so raised by the Id.

AR of the assessee, has filed a detailed written submissions in

respect of the various grounds raised by the assessee and the

same is reproduced herein below:
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“Brief facts of the case are that assessee is a 60 years old individual and is
based in Sawai Madhopur, Rajasthan and derives income from sale of milk
and agricultural activities. During the year under consideration, the assessee
filed his return of income on 31.12.2020 declaring total income of Rs.1,55,400
and agricultural income amounting to Rs 4,42,500 [APB 1]. Assessee is also a
partner in the partnership firm, M/s Meena Construction Works. Meena
Construction works was formed with an object to carry out rural development
activities such as Pond Construction, Levelling of Land, Medbandi and other
similar works. For carrying out such construction activities, it was decided to
purchase certain machineries, for which enquiry was made and also quotation
was received from few firms, of which a firm in Orissa provided most
competitive price. Therefore, all the partners of Meena Construction Works
contributed their shares of money as mutually agreed upon (which aggregated
Rs.95,89,000/-) and assessee and Sh. Ramavtar Meena (another partner of
Meena Construction Works) went to Orissa to purchase Machinery. However,
after reaching there, it came to their knowledge that the party sending
quotation was not available as due to certain last minute emergency he has to
move out and that machinery could not be purchased in cash. Therefore, they
decided to come back to Sawai Madhopur. On their way back, they were
intercepted by GRP at Kota Railway Station and entire Cash of Rs.95,89,000/-
as available with assessee and Sh. Ramavtar Meena in two bags was seized
by GRP Thana. Also, statements of assessee were recorded.
Simultaneously, SHO, GRP Thana, Kota intimated to Income Tax department.
Consequently, warrant was issued u/s 132A by Pr. DIT (Inv.), Rajasthan,
Jaipur only in the name of assessee (and not in the name of both persons)
and case of assessee was centralized with Central Circle, Kota. Notices u/s
153A were issued in the name of assessee only. In response to such notices,
assessee filed return of Income declaring the income same as Return filed u/s
139.Various details and information as called upon by Id.AO were furnished
and assessment was completed after making following additions:

1. Cash found alleged as Unexplained Money u/s 69A Rs.95,89,000/-
2. Interest Income Rs.25,481/-
3. Disallowance of Agriculture Income Rs.2,92,500/-

Rs.99.06,981/-

Aggrieved of the additions so made, assessee preferred appeal, which was
rejected by Id. CIT(A). Present appeal has been filed against order so passed
by Id. CIT(A).

With this background, ground-wise submission is made as under:

Ground of Appeal No.1
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In this ground of appeal, assessee has challenged the action of Id. CIT(A) in
confirming the order passed by Id.AO u/s 153A in the case of assessee.

In this regard, at the outset, as stated above, it is reiterated that assessee is
partner in Meena Construction Works, which has in all 10 partners, details of
which are as under:

S.No [Name of the Partner

1. |Ram Avatar Meena

2. [Tulsi Ram Meena

3. |Hanuman Prasad Meena

4. |Chatru Lal Meena (Assessee

5. |Choth Mal Meena s/o Puni Ram Meena

6. |Man Mohan Meena

7. |Radhakishan Meena

8. |Choth Mal Meena s/o Rati Ram Meena

9. |Ram Chej Meena

10 |Harikesh Meena

The above partners decided to buy some construction machinery as the first
step of starting the business and in the process, through their contacts in
Bhubaneswar, they came to know that old second hand Machineries suitable
to their purpose was available with certain vendor and quotations were
obtained for the purchase of the said machineries. The assessee and one
other partner in the firm, Shri Ramavatar Meena took cash from all the
partners, being contribution by them as capital and travelled to Bhubaneswar
for the purchase of said machinery. Due to non-availability of the vendor from
whom the machinery had to be purchased on account of last minute
emergency at his end, they had to return back with the cash.

While they were travelling back from Bhubaneswar to Sawai Madhopur, GRP
Thana, on 27.02.2020, seized cash amounting to Rs 95,89,000 from both the
partners and also intimated to the Income Tax Department. During the course
of assessment proceedings, statements of some of the partners were
recorded as well notices u/s 133(6) were issued to all of them, who admitted
having contributed their share in Meena Construction Works. Still, 1d.AO
without having any other concrete reason and merely for the reason that
formal partnership deed was executed on 17.01.2020 (i.e. just about one
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month before the date of seizure of cash) and due certain technical issues
(such as not obtaining PAN / not opening of bank account etc.) disbelieved
the submission of assessee and treated entire cash found as Unexplained
Money of assessee. Your honours would appreciate that a partnership firm
can come into existence even with oral understanding between the partners. It
is just that in the event of any disputes in future, it becomes difficult to settle
the issues in absence of partnership deed that the oral understanding is
reduced in writing by way of partnership deed document. In the present case,
so far as all the partners admitted being into partnership and admitted having
contributed money for purchase of machinery, entire sum of money cannot be
treated as belonging to assessee.

It is also a fact noted by GRP itself that there were two separate bags carried
by each one. IN the scenario, issuance warrant of authorization u/s 132A by
Pr. DIT-Inv., Jaipur in the name of Shri Chatru Lal Meena alone is not in
accordance with law and therefore consequential proceedings deserves to be
quashed.

Ground of Appeal No.2

In this ground of appeal, assessee has challenged the action of Id.CIT(A) in
completing assessment u/s 153A without obtaining approval from appropriate
authority as required u/s 153D of the Income Tax Act.

In this regard, at the outset, provisions of section 153D are reproduced for the
sake of convenience:

Prior approval necessary for assessment in cases of search or requisition.

153D. No order of assessment or reassessment shall be passed by an Assessing
Officer below the rank of Joint Commissioner in respect of each assessment
year referred to in clause (b) of sub-section (1) of section 153A or the
assessment year referred to in clause (b) of sub-section (1) of section 153B,
except with the prior approval of the Joint Commissioner:

Provided that nothing contained in this section shall apply where the
assessment or reassessment order, as the case may be, is required to be
passed by the Assessing Officer with the prior approval of the Principal
Commissioner or Commissioner under sub-section (12) of section 144BA.

Thus, as per section 153D, an assessment in search cases is not to be
passed by the officer below the rank of Joint Commissioner except with the
prior approval of Joint Commissioner. Proviso to this section does provides
exception where assessment is to be completed with prior approval of
Principal Commissioner or Commissioner u/s 144BA(12). Orders u/s
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144BA(12) refer to cases where tax consequences have been determined
under the provisions of section XA, i.e. General Anti Avoidance Rules.

It is thus clear that assessment in the present case was to be completed by
ACIT after obtaining approval of Joint Commissioner. Whereas, from perusal
of Assessment order, it is observed that Id.AO has referred approval as under:

“This Assessment order is passed after obtaining the approval as mandated u/s 153D
of the Act, of the Commissioner of Income Tax (OSD), Central Range, Udaipur vide
his office letter No. 1582 dated 29.03.2022.”

Since, approval was apparently obtained from Commissioner of Income Tax
(OSD) and not from Joint Commissioner as specified u/s 153D. In order to
ensure that approval was obtained from appropriate authority, an application
was filed by assessee vide letter dated 21.9.2022 (APB 1171-1172) that a
copy of approval u/s 153D may be provided. However, no such copy was
provided, which only implies that no appropriate approval was obtained by
Id.AOQ. On appeal, when this issue was brought to the notice of Id. CIT(A), he
simply relied upon the remarks as available in assessment order that order
was passed after due approval.

It is also a settled position of law that mere existence of approval would not
suffice, the same has to be after due application of mind and approval granted
mechanically vitiates entire assessment proceedings. In this regard, reliance
is placed on:

Hon’ble Gujarat High Court in case of The Principal Commissioner of Income
Tax vs. Sunrise Finlease (P.) Ltd. vide Tax (Appeal) nos. 936 & 937 OF 2017
[28-11-2017]

Section 153D, read with section 153A of the Income-tax Act, 1961 - Search and
seizure — Prior approval - Assessment year 2007-08 - Whether an assessment order
under section 153C can be passed by Income Tax Officer only after obtaining prior
approval under section 153D of Joint Commissioner in as much as compliance of
section 153D requirement is absolute — Held, yes [Paras 9 and 11] [In favour of
assessee].

Hon’ble Income Tax Appellate Tribunal, Pune Bench ‘B’ in case of Akil
Gulamali Somiji vs. Income-tax Officer, Ward 4(5), Pune vide ITA nos. 455 to
458 (Pune) OF 2010 [30-03-2012]

Section 153D, read with sections 153A, 153B and 153C of the Income-tax Act, 1961
— Search and seizure - Prior approval necessary for assessment - Assessment years
2001-02 to 2004-05- Whether an assessment order under section 153C can be
passed by Assessing Officer only after obtaining prior approval under section 153D of
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Joint Commissioner inasmuch as compliance of section 153D requirement is
mandatory - Held, yes [In favour of assessee]

Ground of Appeal No.3 & 4

In these grounds of appeal, assessee has challenged the action of Id.CIT(A)
in confirming the addition of Rs.95,89,000/- made by Id.AO by alleging the
cash found from the possession of assessee as his Unexplained Money u/s
69A of the Income tax Act.

In this regard, as stated above, it is reiterated that the assessee, mainly
derives income from agricultural activities and selling of milk. The assessee,
along with other partners, decided to constitute a partnership firm, M/s Meena
Construction Works (MCW). The said partnership firm was formed on 17.01.
2020. Copy of partnership deed enclosed [APB 3-8]

Details of all the partners and their capital contribution in the said firm is as
under:

S. Name of the Partner Amount PAN Address
No.
In Rs
1. 'Ram Avatar Meena ' 8,50,000 | GEXPM4336G Khat Kalan, Sawai
Madhopur, Pa dana, Rajasthan,
322034
2. |Tulsi Ram Meena 13,00,000 ASOPR6320E Shyamota, Sawai
Madhopur, Manipura, Rajasthan,
322027
3. |Hanuman Prasad | 12,00,000 ALUPM1369D Dehakwa, Sawai
Meena
Madhopur, Rajasthan, 322001
4. |Chatru Lal Meena 4,00,000 BUVPC1977N Gram Nimod Teh Malarana Dunger,
(Assessee) Neemod, Sawai
Madhopur, Rajasthan, 322030
5. [Choth Mal Meena s/o| 11,00,000 | GEXPM4350G Chota Pada, Jarawata, Sawai
Puni  Ram Meena Madhopur, Raasthan, 322027
6. |Man Mohan Meena ' 8,00,000 FPRPM7123D Bharja Nadi, Sawai Madhopur,
Rajasthan, 322024
7. |Radha Kishan Meena ' 12,00,000 DHBPM5327M Jola, Sawai Madhopur, Rajasthan,
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322701
8. |Choth Mal Meena s/o Rati| 8,00,000 EOEPM7468L Bagavda, Khijoori, Sawai
Ram Meena Modhopur, Rajasthan, 322001
9. |Ramchej Meena 9,50,000 DXGPR3040P Bandha, Lorwara, Sawai Madhopur,
Lorwara, Rajasthan,
322701
10 |Harikesh Meena 12,00,000  GEXPM4395M Bhagwan Shanakar ke Mandir ke

paas, Jarawata, Sawai

Madhopur, Rajasthan, 322027

Total 98,00,000

“MCW'’ decided to purchase the old second-hand construction machineries
and for the same, the partners of the firm started making enquiries for the
purchase of the machineries. Since the partners had good contacts in Odisha,
one of the partners, Shri Hanuman Prasad Meena also obtained quotation
from Shri Mahaveer Associates situated at Chaudhary Market Complex, Proof
Road, Balasore, Odisha for the purchase of machineries like Hydraulic
Excavator, JCB and Dumper. Copy of quotation dated 18.12.2019 is enclosed
at (APB 9).

It is submitted that the partners of the firm were intending to carry out the
business in partnership and were in discussion for the same well before the
formal execution of the Partnership Deed. The initial due diligence was started
and quotation for machinery was obtained in the second half of Dec-2019.
After the initial due diligence, the partners found it a viable proposition and
accordingly entered into a partnership vide Partnership Deed dated
17.01.2020.

The assessee and one more partner, Shri Ram Avatar Meena decided to
travel to Bhubaneshwar. Unfortunately, upon reaching Bhubaneshwar it was
discovered that the vendor, Shri Ravi Jain proprietor of Shri Mahaveer
Associates from whom the said old second-hand machineries was to be
purchased was not available due to last minute emergency. Since the
transaction of purchase of machinery did not materialize, the assessee along
with other partner, Shri Ram Avatar Meena travelled back on the next day i.e.,
26.02.2020. While returning back to Sawai Madhopur, GRP Thana seized
cash amounting to Rs 95,89,000 from train no 14710 at platform no 4 from the
assessee and other partner, Shri Ram Avatar Meena. GRP Thana after
recording the statements on 27.02.2020 [APB 10] and intimated to Income
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Tax Department. Thereafter, summons u/s 131(1A) were issued to the
assessee by ADIT(Inv.) Kota on 4.3.2020 fixing the date of hearing on
11.3.2020 (erroneously mentioned as 11.3.1019 in Assessment Order).
However, adjournment was filed by assessee in response to such summons,
which was given upto 25.3.2020. Thereafter, due to COVID breakdown, there
was a countrywide lockdown w.e.f. 22.3.2020. On 17.7.2020, assessee suo
moto appeared and filed Reply dated 17.7.2020. Also, statements of
assessee as well as Sh. Ramavtar Meena were recorded on oath. In such
statements complete facts were duly explained by Sh. Ramavtar Meena and it
was also clarified that there was no contradiction in statements as given
before  GRP and before ADIT and basically, their statements were
misinterpreted. Also, complete details w.r.t. source of making investment in
Meena Construction firm were also furnished. In fact, during assessment
proceedings also, it was stated that if Id.AO was not satisfied with the
submission made and statement recorded by ADIT (Inv.), direct enquiries may
be conducted from all the partners. However, 1d.AO did not conduct any single
enquiry from any of the partner nor recorded any statements and solely relied
upon the statements recorded by GRP and ADIT(Inv.). Your honours would
appreciate that before presuming that there was contradiction in the
statements (that too without any basis), |[d.AO was duty bound to record
statements on his own, however no such effort was made by Id.AO and entire
assessment was completed within a short span of 1 month, i.e. notice u/s
143(2) was issued on 21.2.2022 and notice u/s 142(1) was issued on
26.2.2022, which was duly complied with. Thereafter show cause notice was
issued on 17.3.2022, which was complied with assessee on 21.3.2022 and
Assessment order was passed on 29.3.2022.

It is important to note here that Ld.AO, without considering the explanation
offered by assessee and without cross verifying the details furnished,
assumed the cash as the unexplained money that too only of the assessee
whereas money belonged to all the ten partners as per their respective capital
contribution and made the additions of entire cash found in the hands of the
assessee. On appeal, Id.CIT(A) also confirmed the addition by relying upon
the observations of Id.AO. With this background, allegations of Id.AO are dealt
with as under:

1. Contrary version in Statements:

It is alleged by Id.AO that statements of assessee as recorded before
GRP are in contradiction to the statements recorded during departmental
proceedings. In this regard, it is submitted that the assessee and his partner,
Shri Ram Avatar Meena were coerced by the GRP. Moreover, assessee
being an aged person, could not immediately understood as to why such
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sudden action was being taken against them and when it was asked as to
from where they were coming with cash, it was simply stated that they were
coming from Bhuwneshwar. Such statements of assessee were
misinterpreted and it was inferred that cash was being brought from
Bhuwneshwar.

Subsequently, statements of both assessee and Sh. Ramavtar Meena
were recorded before the ADIT- Investigation, on oath, wherein it was clarified
that the cash they were carrying was taken from Sawai Madhopur only and
since deal for purchase of machinery could not be materialize, it was being
brought back. It was also explained as to under what circumstances, the
statements were given to GRP Police and how they were not interpreted in its
true sense. Also, these statements before ADIT- Inv. [APB 11-34] were given
on oath by both the partners which have vital evidentiary value. The relevant
part of statements of both the partners are as under:

Shri Ram Avatar Meena (Page-5, Question 8)

YT 8. 3MUH fodid 27.02.2020 BT G.R.P. &7 garm f& M9 I Ahal bhuvenshwar 9

PN T Ve 2| TS d2¥  G.R.P. U1 7 Letter gRT H darar 2| Wi&ih 34
MY TE 9T 2 B 5 I8 IR oy warg AR | R T o | oy el A
# 3R G.R.P. a1 ¥ o T Tae & faRiumg § R PR g WE Y |

IR =9 TR H H g8 qam agn 6 # iR W Sierrell $9 U for © SR gfor
FHIE B AW H B T8 U9 | Hiel 9 G.R.P. Police 7 R | gedHol o

@R a1 Train & Coach W <R o ¥ YBA® O@ s IR UaHT Jadl B
IR FE IR TicT BehHRT | S/ TR Sioroll 31 Ia® ol JI0m F [T HHR H
JoTHR gBdre dI | i W SiSmell $I IF 60 a¥ & P! aols | ST
HaRIee g X 96 AT | I8 S Sl 99 ford T 39¥ SS9 I8 T B B
BN @ Ig AR 89 FAE ARNR F JITTR ddx T AR a8 | 999 A
AT R 2| S/ W STl & g BT Terd AU R SR U Terd et
| foram 6 I8 IR 89 YamvaR ¥ PR AT I 2, SBi ToAd BeHl H TCIHR0T
o BT AR B el e 3R SeRewd 99 W I8 fommn b gW yaeR 9
g IR AP o B B |

Shri Chatru Lal Meena (Page-2, Question 6)

yed 6. faAI® 27.022020 P AU T s IFIJAAR HOM S DI SHIRGL AT, BICT
I ERT ¢ W—AHFR TRIUA (14710) & I S-7 | ©IChH . 4 [BAT0
P TS IR AT 9T H 95,890,000/ — wI I RS fHA| 3T TS VN B
[HGE H ST B T3 YBAre H MU qFl &1 H E RN YauiwaR AP
T 9T & | 39 IR & Fd & Fag H MU gBT 171 A7 e Fdrverid
TaE AUG R UG A8l fRd M SR SHeRU. gRT Wl Adhdl wW
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95,89,000/— T 102 HIARWHL # Sfeqd o= foram 1| g7: 99 & 3mq Faf
I BBl Tb AT B B A? ST g1 Dl MY Hal A AP 3T @ A? FART
S T B?

IR S HeATHH A g3 g S9H H Al of| I8 IR R wH M/s HE
FHacae™ ad o off | SME H My 9 e =mga & fb 49 adad w8 |
B B HRY H SITGT FaATAl & oIdd Fal < USIAT| H W UreAR Si HITddR

#rom & Authorise &RaT € 3R @1 A1 W SA19 < 98 I AN BRI |

It was thus explained before ADIT-Inv. that GRP people coerced the
assessee and Sh. Ramavtar Meena, i.e. partners of the firm carrying
cash. Their statements were misunderstood/misinterpreted and
incorrectly recorded by GRP. It was also explained before ADIT-Inv. that
the cash belonged to partnership firm and not to the assessee. It was
taken from Sawai Madhopur to Bhubaneshwar and was brought back
from Bhubaneshwar to Sawai Madhopur on account of non-fulfilment of
the object. Your honours would appreciate that so far as consequences
under Income Tax Act are concerned, statements recorded by Income
tax authorities on oath have more evidentiary value than to the
statements recorded by GRP, viz. not an authority under Income Tax Act
more particularly when no evidence whatsoever has been brought on
record by Id.AO to prove the contrary.

It is further submitted that statements recorded before Police u/s 161 of
CrPC Act, 1973 have no evidentiary value in view of Supreme Court
decision in the case of Hon'ble Supreme Court in the case Parvat Singh
& Ors. vs. State of Madhya Pradesh [Criminal Appeal No 374 of 2020],
wherein it is held that:

“14.1.  ...as per the settled preposition of law a statement recorded under
Section 161 CrPC is inadmissible in evidence and cannot be re/let
upon or used to convict the accused...”

In view of above, it is submitted that there is no contradiction in
statements recorded by GRP vis-a-vis ADIT (Inv.). And in case there is
some assumed contradiction then also, statement given before ADIT on
oath would prevail over the usual statement is recorded by GRP, as
there are not on oath and are inadmissible evidence.

Moreover, Id. AO could not have relied upon solely on the statements
recorded by other officials and instead ought to have made direct
enquiries on his own, more particularly when no other material
whatsoever was brought on record to substantiate such statements
recorded by GRP and to disprove the documentary evidences furnished
by assessee in support of source of investment by individual partners.
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FORMATION AND RELATED COMPLIANCES OF PARTN ERSHIP
FIRM:

Ld.AO as well as Id.CIT(A) have disregarded the explanation of the
assessee on various generalized technical issues, i.e. alleged non
compliances by the firm, submission w.r.t. the same is made as under:

(a) That the partnership firm was created just one month prior to the
date of seizure of cash and various compliances were not done.

It is submitted that the quotation was invited in the month of Dec-
2019 and within a month, partnership was formed on 17.01.2020 in
order to document all the terms and conditions amongst the
partners. Also, after the said formation, within a month, the partners
decided to travel for purchase of second-hand machinery.

(b) Existence of partnership firm has been alleged stating that:

- Firm was not registered and partnership deed was merely
notarised
- GST and PAN not obtained
- bank account was not opened
Such allegations are dealt with as under:

NOT HAVING REGISTERED UNDER GST

According to Section 22 of CGST Act, 2017, businesses are required to
obtain registration when the turnover of goods exceeds Rs 40 lakhs and
in case of services exceeds Rs 20 lakhs.

Therefore, Id. AO has wrongly pointed out towards absence of GST
registration of the “MCW’.

NOT OBTAINED PAN

The next one is for not obtaining the PAN for the business. Section 139A
prescribes the list of assesses for whom obtaining PAN are mandatory.

In this regard, it is submitted that non compliance of provisions of section
139A, which specifies circumstances, wherein PAN is to be obtained
mandatorily, attracts penalty of Rs.10,000/- as specified u/s 272B. Also,
there may be other consequences such as assessee cannot open bank
account, tax deducted at higher rates etc. However, merely because no
PAN was taken, existence of an entity (Meena Construction Works)
cannot be doubted more particularly when a duly signed and notarised
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Partnership Deed was filed and all the partners thereof accepted being
into partnership.

NOT OPENED BANK ACCOUNT

There is no law regulating or mandating opening of bank account at any
stage of business. “MCW’ under the peculiar facts and circumstances,
did not feel necessity, in its own wisdom, to open the bank account.
Rural economy in India do not have banking priority. It is pertinent to
note that all the partners were basically agriculturists who earn in cash
and save in cash and for this reason also, adverse inference drawn by
Id. AO, again, is unfounded.

It is submitted that “MCW’ was duly constituted by executing the
partnership deed. Buying suitable machineries was the first milestone,
post which further compliances were planned. Thus, allegation of Id. AO
and Id.CIT(A) with reference to sequence of such compliances has no
bearing on the main issue of cash belonging to the firm. The firm did not
exceed any mandatory time-line for complying with any of the formalities
as explained above.

Without prejudice to above, it is submitted that bank account of MCW, at
that point of time, could not be opened due to procedural issues.
Partners were not aware that a separate PAN is required for the firm.
This fact was duly explained before ADIT-Inv. This was the reason that
cash had to be taken for purchase of machinery. It is submitted that
nevertheless the firm obtained PAN on 05.09.2020. However, due to
seizure of cash and outbreak of pandemic the activities of the firm came
to stand-still.

Screenshot of Statement of Shri Hanuman Prasad Meena is as under
(Page6, Question 10)

g310  M/s HIFT SIgaRE 9% AR U9 BIe P THORN WK gdqrgd?

IR WU @ BT U BIS © AT G 39 91 B SN T2 off 5 wH @1 U9
PTS 3T H o9 BT 2| g 89 918 # Ul Usl b O w1 & U9 P B
Gl T8 G GHAT | SN & |G § 89 BH HI U4 Hle el g9d1 Ui |
o & H U9 BrE B oY aeltg aR RE E

QUOTATION INVITED PRIOR TO FORMATION OF FIRM:

It has been alleged that the quotation for the purchase of the machinery
was in the name of one of the partners and not in the name of the
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assessee firm. In this regard, it is submitted that the enquiries were being
made for the purchase of machineries and when the same looked
feasible, the partnership firm was formed. It is submitted that the law
nowhere prohibits such enquiry being made in the name of the partner.
When the terms and conditions were mutually agreed upon by all the
partners, then only further steps were taken for purchase of old
machineries.

The “MCW'’ after making local enquiries and comparing the quotation
received from Bhubaneshwar decided to buy the machinery from
Bhubaneshwar. This is the business decision of the “MCW’ and Id. AO is
not expected to interfere and draw adverse conclusions from the
business decision of the firm. Reliance is placed on the following judicial
pronouncement:

S.A. Builders Ltd. v. CIT [2007] 158 Taxman 230 (SC)

Once it is established that there was nexus between the expenditure and the
purpose of the business (which need not necessarily be the business of the
assessee itself), the Revenue cannot justifiably claim to put itself in the
armchair of the businessman or in the position of the Board of Directors and
assume the ro/e to decide how much is reasonable expenditure having regard
to the circumstances of the case. No businessman can be compelled to
maximise its profit. The Income-tax Authorities must not look at the matter from
their own viewpoint but that of a prudent businessman.

Though the above decision is regarding necessity to incur the certain
expenses for business purpose, it holds that Id.AO cannot put himself in
the armchair of a businessman, which means how a business is to be
carried on and what decisions have to be taken, is to be decided by
businessman only and not by anyone else.

AFTERTHOUGHT OF THE PARTNER TO PURCHASE THE
MACHINERY

Ld. AO as well as Id.CIT(A) have drawn adverse inference from the fact
that why Shri Gulkesh Meena (i.e. son of assessee who was residing in
Bhuvneshwar) had not been consulted in advance regarding if payment
for purchase of machinery could be made in cash or not. He has also
doubted the version and has mentioned that prudent businessman will
always ensure the availability of the person to whom they are going to
meet. It is submitted that Shri Gulkesh Meena was not consulted
because he had nothing to do with the firm and its transactions.
Otherwise also, if partners had any doubt, then only, they would have
consulted anyone but they were under a bonafide belief that the
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machinery could be purchased in cash and accordingly carried the cash
for purchase of machinery.

Apart from this, non-availability of vendor, Shri Ravi Jain, proprietor of
Shree Mahaveer Associates has also been doubted. In this regard, it is
submitted that Shri Ravi Jain had to leave the town due to last minute
emergency on his part. Shri Chatru Lal Meena and Shri Ram Avatar
Meena returned without waiting for the vendor to return because they
came to know about one legal requirement of cash payment and
therefore, there was no reason to wait for the vendor to return. It is
submitted that |d. AO could have issued summon or made enquiry from
Shri Ravi Jain for confirming the facts. During the course of statements
of Shri Ram Avatar Meena recorded by ADIT-Inv. on 17.07.2020 while
replying question no 13 not only the complete address but the contact
number was also given. However, Id. AO without discharging his onus,
simply disbelieved the explanation of the assessee. Reply to question no
13 is reproduced below:

e, 13 U M/s HEAR TAIRTT &1 udl iR g9a Afaad &1 fa 99 &1 dicae
TR 9aN |

IR, M/s H8dR THIRRIE &7 Ual fa9rad <o), %ol H. 309, R faer geq,

aIR | §HD HAlfeTd BT Plcdc . 9437019362 T |

It is also brought to notice that other partner was aware of complete facts
about vendor and had given the above address and contact number of the
vendor.

PARTNERS HAVING NO KNOWLEDGE TRAVELLED:

It has been alleged that the partners who had no or limited knowledge had
travelled for purchase of the said machinery. In this regard, it is submitted that
the partners, the assessee and Shri Ram Avatar Meena had discussed,
elaborately with all the partners of the firm, before going to Bhubaneshwar for
purchase of the machinery. The partners which had more knowledge in this
regard had also given their input and then only decision of purchase was taken.

SOURCE OF CONTRIBUTION OF CAPITAL BY PARTNERS OF MCW HAS BEEN
ALLEGED AS UNEXPLAINED:

As stated above, out of 10 partners of the firm, “MCW’, 6 had appeared before
Id. ADIT (Inv.). Statements of such partners, u/s 131, were recorded. They
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confirmed their respective contribution of cash in firm, “MCW’. Even those,
who could not appear before ADIT, had explained the source of capital

contributed by them by filing letter to Id.AO during assessment proceedings.
Each one had also submitted documentary evidences to substantiate their

capital contribution. The summarized position is as under:

Appeared Source of Income
S. Name of Partner Capital before ADIT- Evidence filed before Id. AO and
No. Contr. Inv. & ADIT-Inv.
Statements
in Rs. Recorded
Date
1. |Harikesh Meena 12,00,000| No 3 years income from-  [Letter ACIT (APB 60)
Copy of ITR [APB 63-181]
Agricultural activities |3 ahandi and Girdhawri [APB 182-
Cultivation of Guava 185]
farm Sale of fruit and |\ chers of fruit sold in mandi [APB
milk 186-202]
2. NO 4 years income from-  [Letter ACIT [APB 203]
Copy of ITR [APB 205-323]
Choth Mal 8,00,000 Agricultural activities lamabandi and Girdhawri
Sale of milk & milk
. [APB 324-335]
Meena (s/o Sh. Rati products
Ram Meena) Bank Statements [APB 336-342]
3. [Man Mohan 8,00, 000 [NO 3 years income from-  [Letter ACIT (APB 343)
Vouchers of fruit sold in mandi [APB
Meena Agricultural activities 468-490]
Cultivation  of  Guavajymapandi and Girdhawri [APB 464-
farm Sale of milk & milk 467]
products Bank Statements [APB 492-495]
Copy of ITR [APB 345-463]
NOC [APB 491]
4, |Choth Mal 11,00,000 | No 4 years income from- Letter ACIT (APB 496)
Meena (s/o Sh. Agricultural activities Vouchers of fruit sold in

Puni Ram Meena)

Cultivation of Guava
farm
Sale of milk & milk

products

mandi [APB 622-706]

Jamabandi and Girdhawri [APB 619-
621]

Copy of ITRs of various year (APB
499-617)

NOC [APB 618]
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Ram Avtar 8,50,000 | Yes on |3 years income from- Letter ACIT (APB 707)
17.07.2020
Meena [APB 11-25] Agricultural activities Vouchers of fruit sold in
Sale of milk & milk
products. Mandi [APB 717-737] Jamabandi and
Cultivation of Guava Girdhawri [APB 709-716]
farm NOC[APB 708]
Hanuman Prasad| 12,00,000Yes on |4 years income from- Letter ACIT (APB 738)
Meena 21.07.2020
Agricultural activities Vouchers of fruit sold in mandi [APB
[APB 51-59] Rent and commission 743-763]
Having supervisory work
experience of digging of Jamabandi and Girdhawri [APB 740-
pond, earth work, land 742]
levelling NOC [APB 739]
Business Income
Radha Kishan| 12,00,000(Yes on |3 years income from- Letter ACIT (APB 764)
Meena 21.07.2020
Agricultural activities Jamabandi and Girdhawri [APB 767-
[APB 46-50] 781]
ITR's of various AY [APB 782-
85]
NOC [APB 766]
Ram Chej 9,50, 000 | Yes on 4 years income from- Copy of bills of sale of
Meena 21.07.2020 Agricultural activities guava [APB 913-998] Jamabandi and
Cultivation of Guava|Girdhawri [APB 789-793]
[APB 40-45] farm Sale of milk & milk
products. Copy of ITR [APB 794-912]
NOC [APB 788]
Letter ACIT [APB 786]
Tulsi Ram 13,00,000|Yes on 4 years income from- Jamabandi and Girdhawri
Meena 21.07.2020 Agricultural activities [APB 1001-1006]
Cultivation of Guava
[APB35-39]  |f2rm sale of milk & milk |CoPY of ITR [APB 1007-1125]

products.

Having own truck and
doing transportation
Having supervisory work
experience of digging of
pond, earth work, land

levelling.

Sample Voucher [APB 1126-1146]

Letter ACIT [APB 999]
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10.

Chatru Lal 4,00,000|Yes on 4 years income from- Bills of Krishi Upaj Mandi Samati
[APB 1165-1170]
Meena 17.07.2020 Agricultural activities
Sale of milk & milk|Jamabandi and Girdhawri [APB 1147-
[APB 26-34] products 1164]

Thus, assessee duly discharged his onus by way of personally
appearing and also presenting the partners of “MCW’, who also provided
documentary evidences proving source of making cash contribution as their
share. On the other hands, Id. AO and Id. CIT(A) have disbelieved the
explanation of assessee without any cogent reasons and without rebutting the
explanation and evidence produced before AO.

The observations of the Id. AO as approved by Id.CIT(A) and our
rebuttal in respect of partners of Meena Construction Works is as under:

Ownership of Land: In all the cases, Jamabandi and Girdhawri papers
[APB 182-185 , 324-335 , 464-467 , 619-621 , 709-716 , 740-742 , 767-781 ,
789-793 , 1001-1006 & 1147-1164] of his agricultural land showing land
holding have been filed. Also, wherever land is not owned by assessee
individually but by the family as is prevalent in the joint family system in India,
more so in rural India (where family land is owned and held in the name of any
member of the family and cultivated by all the family members). In such
cases, copy of No Objection Certificate is filed, which clearly shows that the
partners claiming to have earned agriculture income were actually engaged in
Cultivation. Once Girdhawri reports were submitted to support cultivation of
agricultural produce, before disbelieving this revenue record of government, it
was incumbent upon the Id. AO to make necessary enquiry with Patwari to
establish that Girdhawri report was incorrect.

Evidences of Agriculture income: All the partners engaged in the
agriculture activities have filed evidences in the form of sale bills for sale of
agricultural produce [APB 186-202, 468-490, 622-706, 717-737, 743-763,
913-998, 1126-1146 & 1165-1170]. However, in certain cases Id. AO has
observed that only first name instead of full name is written on bills, and
description of agricultural produce is not mentioned. It is submitted that writing
the first name in place of full name cannot be the reason of not believing on
the evidences filed by Harikesh Meena. It is also important to note that
complete details of all the vendors, are clearly mentioned on the bill submitted
by partners. Thus, if Id.AO/ Id.CIT(A) were not satisfied with explanation of the
assessee, direct enquiries could have been made/ summons could have been
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issued to the vendor before drawing adverse inference. However no such
action has been taken by Id.AQO.

No Evidence for owning Cattle: It is submitted that there can be no
evidence of owning cattle. Also, in the rural economy, livestock is
sold/purchased without formal bills. Any evidence for subsequent addition to
livestock by breeding cannot be made available. In addition to the same, there
are no bills issued, in rural economy, for selling the milk and other related
products.

Evidence of Sale of Milk and Milk Produce: It is submitted that the sale
of milk and milk produce in rural India is not part of formal economy.
Expecting formal record in the form of bills etc. in this regard on the part of Id.
AO shows his complete ignorance of the way these items are sold in rural
economy.

Amounts have been introduced by the partners in instalments and,
therefore, genuineness of cash availability is doubted.: In this regard, it is
submitted that the cash was contributed by the partners in accordance with
the mutual understanding and convenience of the respective partners.
Introducing capital in instalments cannot be criteria to doubt the transaction.

Ld.AQO observed that Choth Mal Meena had filed evidences in the form
of sale bills for sale of agricultural produce, however bills were in the name of
“Punya”. It is submitted that the word “Punya” indicates the nick name of his
father, Shri Puni Ram Meena. Since, land was in the name of father of Sh.
Choth Mal Meena, bill was also made in his name. In fact, Shri Choth Mal
Meena has received funds via RTGS (AO Order, Page-6) from Rehan Fruit
Co. in his bank account, which substantiates sale of fruits in the mandi. Ld.
AO is not doubting or controverting this fact.

Similarly, Receipt of funds via NEFT (AO Order, Page-8) from vendors
in bank account of Shri Ram Chej Meena substantiates sale of fruits by him.
Ld. AO has not doubted or controverted. Ld. AO has erred in ignoring the fact
what could be the better evidence of genuineness of sale proceeds when
funds from the fruit merchant have been received via NEFT that too will before
the date of interception of assessee by GRP.

Your honours would appreciate that in rural India most of the
transactions are done in cash. People do not have banking habits. Therefore,
amount normally is not kept deposited in bank. The withdrawn cash is kept by
way of cash in hand. This is the reason, partners have contributed cash as
capital in the firm, MCW.
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Now, statements of various partners as recorded before ADIT (lv.) have been
discussed as under:

1.

Shri Ram Avatar Meena appeared before ADIT-Inv., on 17.07.2020 in
response to summon u/s 131 issued to him. His statements on oath
were recorded on 17.07.2020 [APB 11-25]. In his statements, Shri Ram
Avatar Meena confirmed the fact of formation of MCW, he being
partner in the said firm and towards contributing Rs 8,50,000 in this
firm. Screenshot of the same is as under (Question-15)

U 15. M0 §RT 9 BH # g fba- A1 (Capital) & dR W SUa« Has T
27 Sud WY & dR W Bank A/c Statement um 3mu@l Individual
Book SUciel srargd?

IR T gRT B4 H 8,50,000/— w9 oY T o fb Afy= ar@l § awman
21 I8 399 A ff aridl &1 @ # S dxars 21§ Ul B H
AR YST W1 Ul HRAT &7 g, a1 W1 9 @Il Al AP U BHRal
RET & | 39 JAfARE ST fb H usel aar gl § b § B SR d=ar g
qAT T H qY W JOdT & | I8 IBH A9 fUwel 3 gul H W AR o
TN B & | ST IR DI H ®H H e far € |

Shri Hanuman Prasad Meena had appeared before ADIT-Inv., on
21.07.2020 in response to summon u/s 131 issued to him. His
statements on oath were recorded on 21.07.2020 [APB 51-59]. In his
statements, Shri Hanuman Prasad Meena confirmed the fact of
formation of MCW, he being partner in the said firm and he himself
contributing Rs 12,00,000 in the said firm. Screenshot of the same is as
under [Question 7]:
ge 7. 3 Partnership Firm M/s Meena Coinstruction Works # &a faa
IR (Capital amount) SUTRT ®RaATs & ? §9d SUANT &I MU R By
AT o R fh—fo arial & a8 iy & ¥ § ? I% U wEl @ T 80

IR HY W@ 12,00,000/— ®II 39 UCRAIT BH H USRI HRAY I 17.01.2020 A
10022020 9@ 9 Transaction % @3 | I8 U1 WX U & @1 @ SR
fedi®d 21022020 &1 UERRM ®wH & Office address IM—@rcHal,
URe—IeMI, dedlel g Rfeli— Harg AR IR IMIFAR Ao (UeR) &1 § 33
W YfF B H PE B B Y §8 machine TRIET &1 AR Ao o
3R fvga fordr o8 1 Capital @ w7 # Contribute fasar |

Shri Radha Kishan Meena had appeared before Id. ADIT (Inv.) on
21.07.2020 in response to summon u/s 131 issued to him. His
statements on oath were recorded on 21.07.2020 [APB 46-50]. In his
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statements Shri Radha Kishan Meena confirmed the fact of formation
of MCW, he being partner in the said firm and towards contributing Rs
12,00,000 in this firm. Screenshot of the same is as under [Question
12]:

e 12, GHUAT Ig 9 & MU 12,00,000 / — I fHea FEw W R foa &1 & ?

IR H 98 T 2N gg9E oM & P W AT HeEaR HIvm S fh W UeTR ®
P & g8 IR 9 NS fRAe BT U@ doll, URe, Yo, dedld g
RTeT—aT$ ATNgR BT & IHATAR HoT B <7 |

. Shri Ram Chej Meena also appeared before Id. ADIT(Inv.) on
21.07.2020 in response to summon u/s 131 issued to him. His
statements on oath were recorded on 21.07.2020 [APB 40-45]. In his
statements Shri Ram Chej Meena confirmed the fact of formation of
MCW, he being partner in the said firm and towards contributing Rs
9,50,000 in this firm. Screenshot of the statements is as under
[Question 10]:
e 10  3MU= Partnership Firm M/s Meena Construction Works # f&asr ifr
(Capital) =g & ? g <If3r oMU+ o ARG & & ? 9 I &7 39 w1
JUIRT B dTel o?

IR #7 Partnership Firm M/s Meena Construction Works & 950 ag U
TR | HY I AR 17.01.2020 H TABR 15.02.2020 TF A | Afd B4 & dM
IS PR B oy T wRIeT B Sexd o foras ford | sfoa—aru=r =
ST BRART |

. Shri Tulsi Ram Meena had appeared before Id. ADI (Inv.) on
21.07.2020 in response to summon u/s 131 issued to him. His
statements on oath were recorded on 21.07.2020 [APB 35-39]. In his
statements Shri Tulsi Ram Meena confirmed the fact of formation of
MCW, he being partner in the said firm and towards contributing Rs
13,00,000 in this firm. Screenshot of the statements is as under
[Question 7]:
U3 07 3MUA Partnership Firm M/s Meena Construction works # féawr <1fer
(Capital) ormE &7 g IfY foa—fow aRRg &1 €° 39 I &7 g Far
IUINT B dTel o ?

I #4 M/s Meena construction Works # 13,00,000/— R &I #4 Jg
RIRT 17.01.2020 | WIdR 15.02.2020 Th (& | b BH § BM Y& Bl & (U
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Machine W¥ies &1 oiwxd ot e U 9ea Srue—amo=m 9m o
HRATT |

6. Shri Chatru Lal Meena (i.e. assessee) had appeared before Id. ADIT
(Inv.) on 17.07.2020 in response to summon u/s 131 issued to him. His
statements on oath were recorded on 17.07.2020 [APB 26-34]. In his
statements, Shri Chatru Lal Meena confirmed the fact of formation of
MCW, he being partner in the said firm and towards contributing Rs
4,00,000 in this firm. Screenshot of the same is as under Screenshot of
the statements is as under [Question 7]:

Ue 07. 3M9¥ fai 27.02.2020 G.R.P. Police, Kota gRT 48 I WR M+ qarn b

IFd THal AT YAk F PR 3 W@ © | 39 a2 & G.R.P., Kota =1 a0+
oF # W 59 BRI B IAIT § | HIAT IAd AT Bel H Pbal b AT PR I
o | 34 TSI Ahal AT BBl A B 3N W8 U 3R FABT S T 87

SR off I8 T4T FARN BH BT § S gA Adhe | U R W gdheol fhar ¥ g
BH H 9—10 AT ® 3R 8 WIH! dolls 9, Heawl, THAAAIDGRUT MfE B
PR ¥ 3R 3 P & U ®E GRET FR @e off | g9 g /Al @
SAET TGN T8 ¥ TR UIER S IMRIaaR How SR s g A vy Hon
P gD TGN 7 6 Fa—aar 7w o 21 3 g=fiferg 4,00,000 /— T
59 BH H | H S 99 RN H SY H 9ad 997 g gWIfely YR iR favard
BF W IR O Tl ARl # g3 W enfie ) form o) @y § A A
YA Ao AT g8 W AB BT A A | 6 Sww e o e SR
I forg g, = &R sFfeg 1 ugar I Sl BAR BR H U a¥y ¢ |
W IR R ATAT ITHNGAR 3R # Wd I8 9 iR ¥ U A aTs
ARNYR | a7 g | 25.02.2020 BT G IR Ygd | T8 U1 &9 \aTS ARIGR
A B PR T U 5 Jo UGl & | d1fch fRrd fhad a1 g9 i (Swan) 3R

TR (ATHIAT) BT G o |

# aFug el € o U H H BIg oMo ol T gorm| H ar o
gl ¥ forgamrr o & 89 a1 AR A U W) T 9 3R JaRaR SMaR
IO AT I 2 | G351 78l A b I I8 i foran {5 H I8 U qaiveR |
SPR AT BT &1 Yferd T 89 Udel Al 89 oSl SX W | S W I B
foere 1 &1 foa SR AR 1 eI aeR fBan, g9 Sfel JfR q31 gds AR |
T W1 o <@ 2 S'M W 919 &7 Socl Adod dHen § iR U fora
foar % &9 98 U1 W g Aoy A1 & U J IR A bR M W B
I=H WY 91 BT BIs a1 & 37ef e far 21w R a1 A 99 < W
|9 & eI URI | HeaTs I8l © b I8 BAR 8—10 UICRI BT UdT ® iR 39 B
AR 4 & bR T o |

In view of above, it is most humbly submitted that:

1. Id. AO and Id.CIT(A) have discarded the documentary evidences on
surmises and conjectures and have completely ignored the fact that the
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partners of MCW were summoned by ADIT-Inv. and their statements on oath
were recorded. Their statements were confirming the facts which were
explained before the Id. AO during the assessment proceedings.

2. If not satisfied, 1d.AO was duty bound to summon the said partners and
record their statements seeking information/clarification. Not having done so
and still rejecting the explanation and ignoring the documentary evidences is
unjustified and illegal on the part of Id. AO.

3. It is also submitted that during the course of assessment proceedings,
vide reply dated 21.3.2022, it was categorically conveyed (AO Page-13, first
line) that all the partners are ready to appear before AO and give their
statements on oath. In spite of this, Id. AO chose not to summon the partners
because he was not willing to accept the truth.

4. Ld. AO at Page 9 of his assessment order has mentioned that sufficient
opportunities vide summons dated 03.11.2020, 10.11.2020, 26.12.2020 and
13.01.2021 were given to file evidences. It is submitted that these summons
were not issued by the Id. AO. These summons were issued by ADIT and as
many as six partners appeared before ADIT and their statements were
recorded and in others case evidences were furnished. It is submitted that as
regards proceedings before AO is concerned, the first notice u/s 143(2) was
given by Id. AO only on 21.02.2022. It is not the case of the Id. AO that on
summoning by him, the partners did not appear. Thus, this, in itself, amounts
to admission by Id. AO of his inaction during assessment proceedings.

5. Explanation given by the assessee should be considered objectively
before any officer takes a decision to accept it or reject it. The Department
cannot act unreasonably and reject the explanation. Before the Department
rejects any explanation, it must either show an inherent weakness in the
explanation or rebut it by putting to the assessee some information or
evidence which it has in its possession. The Department cannot by merely
rejecting unreasonably a good explanation, convert good proof into no proof.
In the absence of something which showed that the "explanation was
inherently improbable" the explanation deserves to be accepted. If the
explanation was "fairly satisfactory” the same deserves to be accepted. All
these legal propositions have been propounded by the Hon'ble Apex Court in
the case of Sreelekha Banerjee v. CIT [1963] 49 ITR 112.
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6. The explanation furnished by the assesse needs to be considered
objectively and the explanation given cannot be rejected arbitrarily or
capriciously, without sufficient grounds, on suspicion or on imaginary or
irrelevant grounds. Sona Electric Co. V. CIT(1985) 152 ITR 507(Del.); Roshan
Di Hatti v. CIT (1977) 107 ITR 938 (SC).

7. Provisions of section 69A have been invoked without establishing that
the assessee was the owner of the money. It was explained at the inception of
the matter that the cash belonged to the firm M/s MCW and assessee, Shri
Chatru Lal Meena along with another partner Sh. Ramavtar Meena were
carrying the cash for and on behalf of the firm as its agent. A carrier of cash is
not owner of the cash and therefore section 69A cannot be invoked against
such carrier. Reliance is placed on the recent judgement of Hon'ble Supreme
Court in the case of D.N. Singh vs. CIT [2023] 454 ITR 595 (SC) wherein the
Hon'ble Court at Para 39 of the order held that:
39. To apply Section 69A of the Act, // is indispensable that the Officer
must find that the other valuable article, inter alia, is owned by the assessee.
A bailee, who is a common carrier, is not an owner of the goods. A bailee who
is a common carrier would necessarily be entrusted with the possession of the
goods. the purpose of the bailment is the delivery of the goods by the
common carrier to the consignee or as per the directions of the consignor.
During the subsistence of the contract of carriage of goods, the bailee would
not become the owner of the goods. In the case of an entrustment to the
carrier otherwise than under a contract of sale of goods also, the possession
of the carrier would not convert jt into the owner of the goods.

Without prejudice to the above, it is submitted that the cash was seized from
two persons, Shri Chatru and Shri Ram Avatar Meena and assuming Shri
Chatru to be the sole owner of the entire cash is not justified more particularly
when Sh. Ramavtar Meena also admitted that cash belonged to partnership
firm and was contributed by 10 persons. Thus, even if Id.AO was not
convinced with the fact that partnership firm was not in existence at the time
of seizure of cash, then too so far as none of the partners has denied giving
money, at the most cash seized could have been assessed in the hands of
them all as AOP.

In view of the above addition made u/s 69A deserves to be deleted.

Ground of Appeal No.4

In this ground of appeal, assessee has challenged the action of I1d.CIT(A) in
confirming the invocation of provisions of section 115BBE of the Income tax
Act, arbitrarily.
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It is submitted that provisions of section 115BBE are invoked in respect of
cash seized from assessee and Sh. Ramavtar Meena by alleging the same as
unexplained money of assessee. In this regard, it is submitted that in view of
detailed submission furnished above, assessee has offered a valid
explanation for the cash seized by the Department and therefore, it cannot be
termed as unexplained money of the assessee. Once the addition cannot be
made u/s 69A, invoking the provisions of section 115BBE is also unjustified.

In view of the above, application of Section 115BBE, by the Id. AO, to the
amount of Rs. 95,89,000 is illegal and deserves to be quashed. Hence, on
such amount, there cannot be any applicability of Section 115BBE.

Ground of Appeal No.5:

In this ground, assessee has challenged the action of Id.CIT(A) in confirming
additions amounting to Rs 25,481/- made by |d.AO under the head interest
income on the cash seized of Rs 95,89,000.

In this regard, it is submitted that the cash seized amounting to Rs 95,89,000
does not belong to assessee and the same is of his firm, MCW. If the cash
does not belong to him, the interest earned on the same amounting to Rs
25,481 is also not related to him and therefore, cannot be taxed in the hands
of the assessee. Hence, the addition amounting to Rs 25,481 is illegal and
deserves to be deleted.

In view of the above addition amounting to Rs 25,481 deserves to be deleted.

Ground of Appeal No.6:

In this ground of appeal, assessee has challenged the action of |d.CIT(A) in
confirming addition of Rs. 1,55,400/- made by Id.AO u/s 68 and invoking
provisions of section 115BBE on the same.

In this regard, it is submitted that Id. AO treated the business income
amounting to Rs 1,55,400 as unexplained and invoked the provisions of
section 115BBE for taxing such income. The reason for treating the business
income to be unexplained was that no evidences of sale of milk were
produced by the assessee. It is submitted before your honours that the
assessee is an agriculturist and earns agricultural income. Apart from this,
assessee has offered business income of Rs 1,40,500 from sale of milk and
milk products in his return of income u/s 153A. Since, the sale of milk and
milk produce in rural India is not part of formal economy expecting formal
record in this regard on part of Id. AO shows his complete ignorance of the
way of items are sold in rural economy. Also, as stated above, it is reiterated
that there can be no evidence of owning cattle. Also, in the rural economy,
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livestock is sold/purchased without formal bills. Evidence of any subsequent
addition to livestock by breeding cannot be made available. In addition to the
same, there are no bills for selling the milk and other related products.

Ld. AO has invoked the provisions of section 68 for addition of sale of milk
offered as business income which is illegal and unjustified. Considering the
fact that there can be no bills for sale of milk in the rural economy, the action
of Id. AO in treating the business income to be unexplained deserves to be
quashed.

It is also submitted that provisions of section 68 deem non income to be
income. The said income is already offered for taxation in the return of income
by way of sales. Hence, Section 68 per se cannot be invoked. Section 68,
therefore, is applied on, say, unexplained loans for treating those loans to be
income.

Section 68 can be invoked where any sum is found credited in the books of
accounts maintained by the assessee. In the present case, books of accounts
are not maintained by the assessee and accordingly nothing is found credited
in the books. Therefore, the very invoking of the provisions of section 68 per
se is illegal and once the addition u/s 68 is not justified, the very invoking of
provisions of section 115BBE is illegal and justified.

In view of the above addition amounting to Rs 1,55,400 deserves to be
deleted.

Grounds of Appeal No. 7 & 8:

In ground of appeal No. 7, assessee has challenged the action of Id.CIT(A) in
confirming the action of Id.AO in treating the agriculture income to the tune of
Rs.2,92,500/- as unexplained u/s 68, whereas in ground of appeal no. 8,
invocation of provisions of section 115BBE in respect of the same has been
challenged.

In this regard, addition was made without any basis and |d.AO simple
ESTIMATED the agricultural income at the rate of Rs 12,000 per bigha,
totalling per annum of Rs 1,50,000 and made addition of differential amount of
Rs 2,92,500 (4,42,500-1,50,000) u/s 68 and invoked the provisions of section
115BBE for taxing such income, which stood confirmed by Id.CIT(A).

It is submitted that Id. AO has not doubted that the assessee is the owner of
agricultural land and earns agricultural income. The assessee has submitted
complete documents as stated above to support his ownership of agricultural
land. The fact of ownership itself is enough to prove that the assessee earns
agricultural income. Apart from this, assessee submitted vikray parchees in
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support of his claim of earning agricultural income of Rs 4,42,500 [APB 1165-
1170]

The area where land of the assessee is situated is a very fertile area and yield
is much higher as compared to the other parts of Rajasthan. It is thus
submitted that the agricultural income offered by the assessee is most
reasonable and deserves to be accepted.

It is further submitted that provisions of section 68 are Deeming provisions
and a credit entry, for which assessee is not able to furnish proper explanation
is deemed to be income. However, in the present case, agriculture income is
already offered for taxation in the return of income. Hence, Section 68 per se
cannot be invoked. Further, Section 68 can be invoked where any sum is
found credited in the books of accounts maintained by the assessee. In the
present case, books of accounts are not maintained by the assessee and
accordingly nothing is found credited in the books. Therefore, the very
invoking the provisions of section 68 per se is illegal.

Once the addition u/s 68 is not justified, the very invoking of provisions of
section 115BBE is illegal and justified.

In view of the above, entire agriculture income is duly explained and the
addition of Rs 2,92,500/- made by |d.AO deserves to be deleted. Further, and
consequently invocation of the provisions of section 115BBE to such addition
also being not in accordance with law and deserves to be quashed.

Ground of Appeal No.9:

In this ground of appeal, assessee has challenged the action of Id.CIT(A) in
confirming the action of Id.AO in passing order without DIN.

In this regard, reliance is placed on :

The Commissioner of Income Tax-1, New Delhi vs. Brandix Mauritius
Holdings Ltd 2023] 456 ITR 34 (Delhi) [20-03-2023]

Where AO passed final assessment order without DIN, since there were no
exceptional circumstances as mentioned in Circular No. 19/2019, dated 14- 8-2019
which would sustain communication of impugned order manually without DIN, failure
to allocate DIN would not be an error which could be corrected by taking recourse to
section 292B and, thus, impugned final order could not be sustained.”

Submitted respectfully,
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7.  To support the contention so raised in the written submission

reliance was placed on the following evidence / records :

PARTICULARS PAGE NOS.

Copy of acknowledgement of Return of Income filed u/s 139(1)
of Income Tax Act, 1961.

Copy of acknowledgement of Return of Income filed u/s 153A of
Income Tax Act, 1961.

Copy of partnership deed of M/s Meena Construction Works
executed on 17.01.2020

Copy of Quotation received from Shri Mahavir Associates,
Odisha for purchase of machinery dated 18.12.2019.

Copy of Report of Police Station Officer, GRP, Kota dated
27.02.2020.

Copy of Statements of Shri Ramavatar Meena as recorded on
oath before ADIT-Investigation, Kota dated 17.07.2020.

Copy of Statements of Shri Chatru recorded on oath before
ADIT-Investigation dated 17.07.2020.

Copy of Statements of Shri Tulsi Ram Meena recorded on oath
before ADIT-Investigation dated 21.07.2020.

Copy of Statement of Shri Ram Chej Meena recorded on oath
before ADIT-Investigation dated 21.07.2020.

Copy of Statement of Shri Radha Kishan Meena recorded on
oath before ADIT-Investigation dated 21.07.2020.

Copy of Statement of Shri Hanuman Prasad Meena recorded on
oath before ADIT-Investigation dated 21.07.2020.

Copy of letter dated 19.01.2021 filed by Sh. Harikesh Meena

before ACIT, Investigation, Kota alongwith- 60

Copy of PAN card along with Aadhar Card. 61-62

Copy of ITR for A.Y. 2019-20 & 2020-21 63-181

Copy of Khasra Girdhawri and Jamabandi of Land Holding 182-185

Copy of Sample Vouchers of agriculture produce sold in Mandi. 186-202




66 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

PARTICULARS PAGE NOS.

Copy of letter dated 19.01.2021 filed by Sh. Choth Mal Meena
s/o Shre Ratti Ram Meena before ACIT- Investigation, Kota,
alongwith:,

Copy of PAN Card 204

Copy of ITR for AY 2019-20 & 2020-21 205-323

Khasra Girdhawri and Jamabandi in support of Land Holding 324-335

Copy of Bank Statement for 1.4.2017 to 31.03.2020 336-342

Copy of letter dated 18.01.2021 filed by Sh. Man Mohan Meena
s/o Shree Ram Nath Meena before ACIT- Investigation, Kota,
alongwith:,

Copy of PAN Card 344

Copy of ITR for A.Y. 2019-20 & 2020-21 345-463

Copy of Khasra Girdawari and Jamabandi in the name of Sh.

Ramnath Meena, i.e. father of Sh. Man Mohan Meena 464-467

Copy of Sample Vouchers of sale of agriculture produce in

Mandi 468-490

Copy of NOC issued by Sh. Ramnath Meena in respect of
agriculture activity carried out by Sh. ManMohan Meena on land
owned by Sh. Ramnath Meena

Copy of Bank Statement for 1.4.2017 to 31.03.2020 492-495

Copy of Reply dated 18.01.2021 filed by Sh.Choth Mal Meena
s/o Sh. Puni Ram Meena before ACIT, Investigation, Kota
alongwith;

Copy of PAN Card along with Aadhar card 497-498

Copy of ITR for A.Y. 2019-20 & 2020-21 499-617

Copy of NOC issued by Sh.Puni Ram Meena in respect of
agriculture activity carried out by Sh. Choth Mal Meena on land
owned by Sh. Sh. Puni Ram Meena (father)

Copy of Jamabandi and Khasra Girdhawri. 619-621
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PARTICULARS PAGE NOS.

Copy of sample Vouchers of agriculture produce sold in mandi. 622-706

Copy of Reply filed on18.01.2021 by Sh. Ram Avtar Meena s/o

Sh. Ram Karan Meena before ACIT (Inv.), Kota alongwith; 707

Copy of NOC issued by Sh. Ramkaran Meena, father of Sh.
Ram Avtar Meena in respect of agriculture activity carried out by
Sh. RamAvtar Meena on land owned by his father

Copy of Jamabandi and Khasra Girdhawri. 709-716

Copy of sample Vouchers of sale of agriculture produce in

. 717-737
mandi.

Copy of Reply filed on 19.01.2021 by Sh. Hanuman Prasad
Meena s/o Sh. Ram Swaroop Meena before Id.ACIt, Inv.(Kota)
alongwith;

Copy of NOC issued by Sh. Ram Swaroop meena (i.e. father of
assessee) in respect of agriculture activity carried out by
Sh,.Hanuman Prasad on land owned by his father

Copy of Jamabandi and Khasra Girdhawri. 740-742

Copy of Vouchers of agriculture produce sold in Mandi. 743-763

Copy of Reply filed by Sh. Radha Kishan Meena on 19.01.2021

before ACIt, Inv.(Kota) alongwith; 764

Copy of PAN Card 765

Copy of NOC issued by Smt. Kanchan Devi, i.e. mother of Sh.
Radha Kishan Meena in respect of agriculture activity carried
out by him on land owned by his mother

Copy of Jamabandi and Khasra Girdhawri 767-781

Copy of ITRs for A.Y. 2019-20 and 2020-21 782-785

Copy of Reply filed by Sh. Ram Chej Meena on 19.01.2021

before ACIT, Inv.(Kota) alongwith; 786

Copy of PAN Card 787

Copy of NOC issued by Sh. Raja ram Meena, i.e. father of Sh.
Ram Chej Meena in respect of agriculture activity carried out by
him on land owned by his father
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PARTICULARS PAGE NOS.

Copy of Jamabandi and Khasra Girdhawri 789-793

Copy of ITR for A.Y. 2019-20 & 2020-21 794-912

Copy of sample vouchers evidencing sale of agriculture produce

by Sh. Ramchej meena 913-998

Copy of reply filed by Sh. Tulsi Ram Meena on 18.01.2021

before ACIT, (Inv.), Kota alongwith, 999

Copy of PAN Card 1000

Copy of Khasra Girdawari report and Jamabandi of Sh. Tulsi

1001-1006
Ram meena

Copy of ITR for A.Y. 2019-20 and 2020-21 1007-1125

Copy of Sample vouchers evidencing sale of agriculture produce

by Sh. Tulsi ram Meena 1126-1146

Copy of Jamabandi and Khasra Girdhawri of Sh. Chatru Lal
meena

1147-1164

Copy of Vikray Parchees evidencing agriculture income of Shri
Chatru Lal Meena

1165-1170

Copy of letter dated 21.09.2022 requesting approval u/s 153D

. . . 1171-1172
and its receipt of registered post

8. The Id. AR of the assessee in addition to the above written
submission so filed vehemently argued that the railway police
found cash from the two person on 27.02.2020 (APB page 10). The
fact is self speak itself from terrace that the assessee facts that he
went for purchase of machine and coming back. It is not disputed

the assessee is resident of Rajasthan. There is no as such any
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activity from where the assessee coming in train. The revenue did
not prove anything contrary to what has been submitted by the
assessee which is also supported by cogent evidence. Immediately
after the seizure there was country vide lock down. When the guide
in covid-19 relaxed assessee on 17.07.2022 appeared before
ADIT. Referring to the statement recorded Shri Ram Avatar vide
question no. 7 explained the connected facts. Even the statement
of the assessee was recorded wherein he has categorically stated
that the cash belongs to the firm wherein he is one of the partners.
Ld. AR of the assessee submitted a chart explaining the investment
made by each partner. All partners assessed to tax and six of them
appeared before the Id. AO and their statement was recorded.
They have also expressed a willingness to appear again if required.
Thus, it was made crystal clear before Id. AO that the source of
cash seized belong to firm and that ultimate source of partner
details were also placed on record and in turn revenue recorded
their statement also. Ld. AO issued 143(2) on 21.02.2022 and
completed the assessment proceeding on 29.03.2022 so it is
evident that the Id. AO in fact has not made any efforts to
understand and analyze the details already available on record. In

fact no detailed query was made to the assessee as to why the
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cash seized was considered in his hands. Even he has assessed
interest income in his hands. Assessee income from regular
activities and agricultural income was considered as unexplained
income. As is evident from the record that Id. AO vide notice dated
26.03.2022 called the details of the firm which was uploaded online
all that evidence placed on record vide page 3-8 of the paper book.
Even the assessee has submitted the quotation that quotation has
not been disputed by the Id. AO by making any necessary
independent inquiry. As regards the agricultural income the
assessee placed on record Khasra Girdhawri and Jamabandi of
Land holding (page 182-185), copy of evidence showing
agricultural produce sold in mandi (page 186-202) so on merits of
the case suggest that the returned income was required to be
accepted but was not done. The Id. AR of the assessee as regards
the various technical grounds so raised relied upon the written

submission and paper book filed.

9. The Id DR is heard who relied on the findings of the lower
authorities and more particularly advanced the similar contentions
as stated in the order of the Id. CIT(A). As is evident that the

statement of Ram Avatar being contradictory to the fact the
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assessee has made after though to justify the unaccounted cash
found. So the assessee was not clear as to correct state of affairs.
Assessee could not justify as to why and how they went to Odisha
what are rates of the machine in Rajasthan. The assessee could
not sufficiently proved how they travelled to Odisha with cash. How
can assessee can return on the very next day how can the
assessee carry huge cash without any reservation as to the travel
and coming back. The quotation of Mahavir Associates was in the
name of Hanuman Meena and not in the name of the firm. Though
the firm established but it was not registered with any of the
government agencies and therefore, the story advanced has not
supporting evidence. As stated 4 partner was suppose to visit the
machinery but ultimately two persons went and that too their
alleged journey has no proof of travelling. As regards the
agricultural activities bill no details of the produce sold was
furnished. As regards the carrying on milk business no details of
the doing the business of milk was given. Ld. AO with 35 days
available with him he has touched upon all the aspect and has
passed very detailed order and Id. DR supported the finding
recorded therein. Even before the Id. CIT(A) the assessee has not

given details of the firm like GST registration etc. were furnished.
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As regards the legal ground Id. DR relied upon the finding
recorded in the order of the Id. CIT(A).

10. In the rejoinder the Id. AR of the assessee submitted that in
the firm majority investment was in the name of Hanuman Prasad
and therefore, he was active and called for the quotation. Details of
the source of investment made by each partner placed on record
there is no finding recorded in the order of the assessment. Even
the partner appearing before the AO and their statement were
totally ignored. Thus, there was sufficient evidence placed on
record to support the contentions raised and thereby the addition

made are unwarranted and required to be deleted.

11.  We have heard the rival contentions and perused the material
placed on record.

12. Vide ground no 4 & 5 raised by the assessee challenged the
addition of Rs. 95,89,000/- made u/s. 69A r.w.s. 115BBE of the Act.
The brief facts related to the dispute as it emerges from the record
are that G.R.P Thana has seized cash amounting to
Rs.95,89,000/- from train no. 14710 at platform no.4 of Kota railway
station under section 102 of CRPC on 27.02.2020 from Shri Chatru

Lal who were travelling on seat no.66 and 67 of coach no. S-7
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Since Shri Chatru Lal Meena was unable to explain the source of
cash found, the SHO, GRP Thana, Kota has intimated to IT
Department. Subsequently, warrant of authorization was obtained
u/s 132A of the IT Act from the Pr. DIT (Inv.), Rajasthan, Jaipur and
cash of Rs. 95,89,000/- was requisitioned from SHO, GRP Thana,
Kota. Consequent to the cash seizure action, the case of the
assessee was centralized to Central Circle, Kota. Notice u/s 153A
of the Act was issued to the assessee on 15.12.2021 which was
duly served to the assessee through ITBA Portal.

In compliance with notice issued u/s 153A, the assessee has
furnished his return of income on 18.02.2022, declaring same
income as disclosed in ITR u/s 139 on 31.12.2020 declaring total
income of Rs. 1,55,400/ and agricultural income of Rs.4,42,500/-.

As regards the seizure of cash amounting to Rs. 95,89,000/-
by CRPC on 27.02.2020 from Shri Chatru Lal who were travelling
on seat no.66 and 67 of coach no S-7, same was seized as
assessee was unable to explain the source of cash found and in
turned intimated to revenue.

Thereafter in order to verify the source of cash seized by the
GRP, Thana, summons u/s 131(1A) of the Act were issued by the

ADIT(Inv.), Kota or 04.03.2020 fixing the date of hearing on
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11.03.2019 to Shri Chatru Lal Meena and Shri Ramavtar Meena.
Subsequently, the office of department was closed on 22-March,
2020 due to declaration of complete lockdown on account of Covid-
19. On 17.07.2020 Shri Chatru Lal Meena along with Shri Rain
Avtar Meena appeared suo-motto and filed a written reply dated
17.07 2020 and statements of Shri Ram Avatar Meena and Shri
Chatru Lal Meena was recorded on oath. Shri Ram Avtar Meena
stated in his statement that the amount of Rs.95,89,000/- belongs
to firm M/s Meena Construction Work in which he is a partner. In
that firm a total of 10 partners formed the firm to develop rural
activities like Pond Constriction, Leveling of land, Medbandi and
other construction related work.

He has claimed that this amount is contributed by different
persons / partners of the firm M/s Meena Construction Work as
capital introduction. He has further stated that Rs.96,00,000/- were
carried for purchase of old machinery from Orissa which was
required for carrying out execution of works of the firm. This is the
contrary version Shri Ram Avtar Meena which was given before
Police. He has stated before Police that the cash was brought from

Bhubaneswar, Orissa. He further stated that the amount was



75 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

contributed by the partners of the firm for the purchase of shovel
machines like Hydraulic Excavator, JCB and Dumper.

As regards the purchase of machinery from Orissa, Shri Ram
Avatar Meena has stated that the son of his brother-in-law, Shri
Gulkesh Meena is a Garrison Engineer in Defense Account
Services at Bhubaneswar and he assured to help in purchase of
old and good quality machines. So, quotation was called from M/s
Shree Mahavir Associates, Balasore, Odisha. On comparison of
the rates of the machines available in Sawai Madhopur and Jaipur,
it was found that the rates of machines at Odisha were reasonable.
So, Shri Ram Avtar Meena along with Shri Chatru Lal Meena, Shri
Hanuman Prasad Meena and Shri Tulsi Ram Meena planned to go
to Odisha.

On 23.02.2020 daughter of Shri Hanuman Prasad Meena
was admitted in the hospital. Shri Chatru Lal and Shri Ram Avtar
Meena departed for Odisha on 23.02.2020 with an amount of
Rs.96.00.000/-. It was further stated by Shri Ram Avtar Meena that
after reaching Bhubaneswar, it was informed by Shri Gulkesh
Meena, S/o Shri Chatru Lal Meena that the payment of machines
cannot be made in cash. Therefore, the machinery could not be

purchased, and they returned back with the amount and the
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amount was seized by G.R.P, Kota on 27.02.2020 while returning
from Orissa.

During assessment proceedings, the assessee was asked to
submit the details and explain source of the cash seized of Rs
95,89,000/- vide notice u/s 142(1) dated 26.02.2022. In that reply
while explaining source of cash seized assessee stated that
assessee is a partner in firm M/s Meena Construction Company.
Assessee was travelling along with one his partner Ram Avtar
Meena for business purpose and GRP has found Rs. 95,89,000/-
cash with assessee and his partner Shri Ram Avtar Meena. The
assessee and his partner Shri Ram Avtar Meena have submitted
complete details with ADI Kota and justified the source of the cash
found. The assessee also placed on record source of income and
business activity of all the partners which is forming of the
assessment order. It was further submitted that all the partners of
the firms were ready on come on oath, if required at your end.

Even though all these details placed on record Id. AO made

the addition of Rs. 95,89,000/- u/s. 69A r.w.s. 115BBE of the Act.

12.1 When the matter carried to Id. CIT(A) he has also confirmed

that addition holding that the cash seized was not belong to the
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firm. While doing so he observed that cash was seized from the
appellant and Shri Ramavtar Meena. The appellant gave a different
version before the Police with regard to source of cash and
changed its stand before the AO. The AO has examined the claim
made. The reply and evidences filed by the assessee during the
post search proceedings and assessment proceedings are not
found reliable. Ld. CIT(A) while holding so also noted that the claim
of purchase of machinery from Bhuwaneshwar was considered as
an afterthought by AO because the quotation is found to be dated
18/12/2019 while the firm was formed on 17/01/2020. Secondly,
the quotation was in the name of Shri Hanuman Meena and not in
the name of so called firm M/s Meena Construction Work. The
veracity of the quotation is doubtful as the assessee has not
submitted any details about the contractor. The Firm has not
fulfiled the requirement of registration under GST, allotment of
PAN, opening of bank accounts, which are the basic requirements
to start any business. There has been no activity in the firm since
inception. Therefore, he noted that AO has examined the
arguments of the appellant on the human probability test. The claim
of the appellant was considered on account of many

inconsistencies in the claim made. The appellant has tried to
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explain these inconsistencies but the same was not supported by
any evidence as noted by Id. CIT(A). Therefore, the assertions
made by the appellant were considered without any supporting
evidence and thereby the addition was confirmed.

12.2 We have heard the rival contentions and perused the material
placed on record. The bench noted that the assessee, mainly
derives income from agricultural activities and selling of milk. The
assessee, along with other partners, decided to constitute a
partnership firm, M/s Meena Construction Works (MCW). The said
partnership firm was formed on 17.01. 2020. Copy of partnership
deed enclosed [APB 3-8]. At this stage it is clear that the firm
was incorporated before the cash was found and seized.
Assessee has placed on record all the details of all the partners

and their capital contribution in the said firm is as under:

Name of the Partner Amount PAN Address

NSC;. In Rs

1. |Ram Avatar Meena ' 8,50,000 | GEXPM4336G Khat Kalan, Sawai
Madhopur, Pa dana, Rajasthan,
322034

2. |Tulsi Ram Meena ' 13,00,000 ASOPR6320E Shyamota, Sawai
Madhopur, Manipura, Rajasthan,
322027

3. |Hanuman Prasad 12,00,000 ALUPM1369D Dehakwa, Sawai

Meena
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Madhopur, Rajasthan, 322001
4. |Chatru Lal Meena | 4,00,000 BUVPC1977N Gram Nimod Teh Malarana Dunger,
(Assessee) Neemod, Sawai
Madhopur, Rajasthan, 322030
5. |Choth Mal Meena s/o 11,00,000  GEXPM4350G Chota Pada, Jarawata, Sawai
Puni  Ram Meena Madhopur, Raasthan, 322027
6. |[Man Mohan Meena 8,00,000  FPRPM7123D Bharja Nadi, Sawai Madhopur,
Rajasthan, 322024
7. |Radha Kishan Meena 12,00,000 DHBPM5327M Jola, Sawai Madhopur, Rajasthan,
322701
8. |Choth Mal Meena s/o Rati| 8,00,000 EOEPM7468L Bagavda, Khijoori, Sawai
Ram Meena Modhopur, Rajasthan, 322001
9. 'Ramchej Meena 9,50,000 DXGPR3040P Bandha, Lorwara, Sawai Madhopur,
Lorwara, Rajasthan,
322701
10 |Harikesh Meena 12,00,000| GEXPM4395M Bhagwan Shanakar ke Mandir ke
paas, Jarawata, Sawai
Madhopur, Rajasthan, 322027
Total 98,00,000

As is evident that all the details related to all the partner were

made available so as to verify the source of the cash found from

one of the partner of the firm. The said firm “MCW’ decided to

purchase the old second-hand construction machineries and for

the same, the partners of the firm started making enquiries for the

purchase of the machineries. Since the partners had good contacts

in Odisha, one of the partners, Shri Hanuman Prasad Meena also

obtained quotation from Shri Mahaveer Associates situated at
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Chaudhary Market Complex, Proof Road, Balasore, Odisha for the
purchase of machineries like Hydraulic Excavator, JCB and
Dumper. Copy of quotation dated 18.12.2019 available at page 9
of the paper book. It was submitted that the partners of the firm
were intending to carry out the business in partnership and were
in discussion for the same well before the formal execution of
the Partnership Deed. The initial due diligence was started and
quotation for machinery was obtained in the second half of
December 2019. After the initial due diligence, the partners found it
a viable proposition and accordingly executed deed of partnership
on 17.01.2020. Assessee and one more partner, Shri Ram Avatar
Meena decided to travel to Bhubaneshwar. Unfortunately, upon
reaching Bhubaneshwar it was discovered that the vendor, Shri
Ravi Jain proprietor of Shri Mahaveer Associates from whom the
said old second-hand machineries was to be purchased was not
available due to last minute emergency.

Since the transaction of purchase of machinery did not
materialize, the assessee along with other partner, Shri Ram
Avatar Meena travelled back on the next day i.e., 26.02.2020.
While returning to Sawai Madhopur, GRP Thana seized cash

amounting to Rs 95,89,000 from train no 14710 at platform no 4
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from the assessee and other partner, Shri Ram Avatar Meena.
GRP Thana after recording the statements on 27.02.2020 [APB
10] and intimated to Income Tax Department. Thereafter,
summons u/s 131(1A) were issued to the assessee by ADIT(Inv.)
Kota on 4.3.2020 fixing the date of hearing on 11.3.2020
(erroneously mentioned as 11.3.1019 in Assessment Order).
However, adjournment was filed by assessee in response to such
summons, which was given upto 25.3.2020. Thereafter, due to
COVID breakdown, there was a countrywide lockdown w.e.f.
22.3.2020. On 17.7.2020, assessee suo moto appeared and filed
Reply dated 17.7.2020. Also, statements of assessee as well as
Shri Ramavtar Meena were recorded on oath. In such statements
complete facts were duly explained by Shri Ramavtar Meena and it
was also clarified that there was no contradiction in statements as
given before GRP and before ADIT and basically, their statements
were misinterpreted. Also, complete details w.r.t. source of making
investment in Meena Construction firm were also furnished. In fact,
during assessment proceedings also, it was stated that if 1d.AO
was not satisfied with the submission made and statement
recorded by ADIT (Inv.), direct enquiries may be conducted from

all the partners.
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However, Id.AO did not conduct any single enquiry from any
of the partners nor recorded any statements and solely relied upon
the statements recorded by GRP and ADIT(Inv.). We note that
before presuming that there was contradiction in the statements
(that too without any basis), |[d.AO was duty bound to record
statements on his own, however no such effort was made by Id.AO
and entire assessment was completed within a short span of 1
month, i.e. notice u/s 143(2) was issued on 21.2.2022 and notice
u/s 142(1) was issued on 26.2.2022, which was duly complied
with. Thereafter show cause notice was issued on 17.3.2022,
which was complied with assessee on 21.3.2022 and Assessment
order was passed on 29.3.2022. Thus, we note that Id. AO, without
considering the explanation offered by assessee and without cross
verifying the details furnished, assumed the cash as the
unexplained money that too only of the assessee whereas money
belonged to all the ten partners as per their respective capital
contribution and made the additions of entire cash found in the
hands of the assessee. When the matter was carried to even Id.
CIT(A) confirmed the addition by relying upon the observations of

Id.AQ.
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Dealing with the observation of the Id. AO we note that in fact
there is no contrary version in the statements so recorded.
Immediately when the assessee confronted assessee being an
aged person, could not immediately understood as to why such
sudden action was being taken against them and when it was
asked as to from where they were coming with cash, it was simply
stated that they were coming from Bhuwneshwar. Such statements
of assessee were misinterpreted, and it was inferred that cash was
being brought from Bhuwneshwar. Subsequently, when statements
of both assessee and Shri Ramavtar Meena were recorded before
the ADIT- Investigation, on oath, wherein it was clarified that the
cash they were carrying was taken from Sawai Madhopur only and
since deal for purchase of machinery could not be materialize, it
was being brought back. It was also explained as to under what
circumstances the statements were given to GRP Police and how
they were not interpreted in its true sense. Also, these statements
before ADIT- Inv. [APB 11-34] were given on oath by both the
partners which have vital evidentiary value. The relevant part of
statements of both the partners reads as under :

Shri Ram Avatar Meena (Page-5, Question 8)
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U 8. 3T e 27.02.2020 ®I G.R.P. &1 garam f& My Ig Fh<r bhuvenshwar &

SIdR 3 @ ®| & ¥ G.R.P. o 7 Letter g &4 9aRN 2| SIafd @
T g 9a1 B ¥ 5 7w IR oy HaE AR 9§ de) T | onfi Y Tae

# 3R G.R.P. o1 ¥ o T Tae & faRiamg § R BRU g WE B |

IR =9 T H H g8 qam ag 6 # iR W Sierrell v U fo ® SR gfor
FHIE B AW H B T8 U9 | Hiel 9 G.R.P. Police 7 R | gadHol o

@aeR a1 Train & Coach W @R UM H Y8 dd s IR GdhT JIbl B
IR FS IR TicT BehHRT | S/ TR Siorell 31 Ia® ol HIom F el HHR H
TR gBdre dI | Fifd W Siomel $I IF 60 a¥ & P! daols A ST
HaRIEC g X 96 AT| I8 S Sl 99 ford T 39H SR 98 W R B
BN @ Ig AR 89 FAE ARNR F JIITR ddx T AR q8f | 994 A
AT R 2| S/ W STl & gl BT Teld AU TRIT SR IS Terd aref
q foram 6 I8 IR 89 YamvaR ¥ PR AT I 2, SBi ToAd BeHl H TCIHROT
9 BT JgER B eI AT 3R SeREw 99 § yg for@r b g qaredar o
g IR AP o B B |

Shri Chatru Lal Meena (Page-2, Question 6)

yed 6. faAI® 27.022020 P AU T s IFIJAAR HOM S DI SHIRYGL AT, DI
I ERT ¢ W—AHFR TRIUA (14710) & I S-7 | @IChH . 4 [BAT0
P TS IR QT 9T H 95,890,000/ — wI MUY RS fHA | 3T TS VM B
FHET H AU P T YOS H AT ST I H G AR YaIeaR ¥ AR
T 91T & | 39 IR & Fd & Fa | MU gBT 171 o7 f5da Fdrverid
TaE AMD R UG A8l [BY M SR SHSRU. gRT Wl Adhdl wW
95,89,000/— T 102 HWARMAL & Sfeqd &= foram 7a1| g7 99 & 3mq Haf
I Pl db IAT BR X2 A7 A g8l Abal AT Bl | ddR AT X8 A? SHBT
T R P

IR ST gCHARRA AU {3 9T SEH H Alg o | I8 IRT AR BH M/s #i 91
FHacad ad b ol | SHE H U Faes B arg g, [ AR adiad wel |
BY @ BRU H SUET Fardl @ odid Fal © UrSIT| H R UeAR S MHerdaR

#Iom @I Authorise &RAT € 3R 1 ST ¥ Sd19 <97 98 G391 A BN |

On going through the version so recorded it was thus explained
before ADIT-Investigation that GRP people coerced the assessee
and Shri Ramavtar Meena, i.e. partners of the firm carrying cash.
Their statements were misunderstood / misinterpreted and

incorrectly recorded by GRP. It was also explained before ADIT-
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Inv. that the cash belonged to the partnership firm and not to the
assessee. It was taken from Sawai Madhopur to Bhubaneshwar
and was brought back from Bhubaneshwar to Sawai Madhopur on
account of not completion the purpose for carrying it. The
statement recorded before the Income tax authorities on oath have
more evidentiary value than to the statements recorded by GRP,
viz. not an authority under Income Tax Act more particularly when
no evidence whatsoever has been brought on record by Id.AO to
prove the contrary. Ld. AR in support of the contention so to
binding of the statement before Police u/s 161 of CrPC Act, 1973
has no evidentiary value in view of Supreme Court decision in the
case of Hon'ble Supreme Court in the case Parvat Singh & Ors.
vs. State of Madhya Pradesh [Criminal Appeal No 374 of 2020].
Therefore, we see no contradiction in statements recorded by GRP
vis-a-vis ADIT (Inv.). As regards the incorporation of the
partnership firm same were ignored because the assessee has not
registered themselves with other governmental agencies. As is
evident from the record that the firm was just incorporated one
month prior to the date of seizure of cash and before that quotation
was invited in the month of December 2019 and within a month,

partnership was formed on 17.01.2020 in order to document all the
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terms and conditions amongst the partners and proceed to
purchase assets so as to start the business. Also, after the said
formation, within a month, the partners decided to travel for
purchase of second-hand machinery because that was the first
step to start the activities. As regards the registration of the firm
can also required to be made if the turnover exceed the threshold
limit and therefore, that firm not liable for registration. As regards
the allotment of PAN and bank account of the firm same was not
opened because partners were not aware that a separate PAN
required for the firm. This fact was duly explained before ADIT-Inv
when statement was recorded. This was the reason that cash had
to be taken for the purchase of machinery. It is submitted that
nevertheless the firm obtained PAN on 05.09.2020. However, due
to seizure of cash and outbreak of pandemic the activities of the
firm came to stand-still also on the alternative facts which are also
not disputed. As regards the contention that the quotation was
obtained before the firm came into existence and obtained in the
name of one of the partners and not in the name of the assessee
firm. In this regard, it is submitted that the enquiries were being
made for the purchase of machinery and when the same looked

feasible, the partnership firm was formed. All the explanation were
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backed by the supporting evidence and consistent statements. As
regards the contention that it was a afterthought merely based on
the fact that why Shri Gulkesh Meena (i.e. son of assessee who
was residing in Bhuvneshwar) had not been consulted in advance
regarding if payment for purchase of machinery could be made in
cash or not. He has also doubted the version and has mentioned
that prudent businessman will always ensure the availability of the
person to whom they are going to meet. It is submitted that Shri
Gulkesh Meena was not consulted because he had nothing to do
with the firm and its transactions. Otherwise also, if partners had
any doubt, then only, they would have consulted anyone but they
were under a bonafide belief that the machinery could be
purchased outside the state only on payment on cash and
accordingly carried the cash for purchase of machinery. As regards
the non-availability of vendor, Shri Ravi Jain, proprietor of Shree
Mahaveer Associates as he had to leave the town due to last
minute emergency on his part and they came to know about one
legal requirement of cash payment and therefore, there was no
reason to wait for the vendor to return. It is submitted that Id. AO

could have issued summon or made enquiry from Shri Ravi Jain

for confirming the facts. During the course of statements of Shri
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Ram Avatar Meena recorded by ADIT-Inv. on 17.07.2020 while
replying question no 13 not only the complete address but the
contact number was also given. However, Id. AO without
discharging his onus, simply disbelieved the explanation of the
assessee. As is clear that all the information were given vide reply

to question no 13 which reads as under:

Ue. 13 U M/s HEAR TAIRTT &1 udl iR g9a Afad &1 fa 99 &1 dicae
TR A |

IR, M/s #8dR THIRRIE &7 Ual fa9rae <R, %ol H. 309, R faer geq,
aYeR | SHD AIfeTd HT BIcde -, 9437019362 & |

As regards the contention that other partners were not aware of
wherein Shri Ram Avatar Meena had discussed, elaborately with
all the partners of the firm, before going to Bhubaneshwar for
purchase of the machinery. The partners which had more
knowledge in this regard also gave their input and then only
decision of purchase was taken. Now the last issue remained to
explained about the source of the cash found wherein details of
name, address, details of source of investment made, PAN, details
of source of income with supporting evidence all were placed in the

paper book so filed. Even the Id. AO through the Id. DR did not
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controvert any of the evidence so as to disbelieve the version of
the appellant-assessee. The assessee has filed the plethora of
document to prove his innocence which runs into 1172 pages as
listed herein above. Not a single document were found to be
forged not correct against the facts placed before us so as to clear
beyond doubt to explain the source of cash found. Thus, we are of
the considered view that the assessee has discharged his onus by
way of personally appearing and also presenting the partners of
“MCW’, who also provided documentary evidence proving source
of making cash contribution as their share. On the other hand, Id.
AO and Id. CIT(A) have disbelieved the explanation of assessee
without any cogent reasons and without rebutting the explanation
and evidence produced before them. The bench also noted that Id.
AO and Id.CIT(A) have discarded the documentary evidences on
surmises and conjectures and have completely ignored the fact
that the partners of MCW were summoned by ADIT-Inv. and their
statements on oath were recorded. Their statements were
confirming the facts which were explained before the 1d. AO during
the assessment proceedings. If not satisfied, |[d.AO was duty
bound to summon the said partners and record their statements

seeking information / clarification. Not having done so and still



90 ITA No.721 to727/JPR/2023
Sh. Chatru vs. DCIT

rejecting the explanation and ignoring the documentary evidence is
unjustified and illegal on the part of Id. AO while dealing with such
type of cases with the citizen tax payers and business men. We
are also surmise to note the same was not only done by own but
when it was specifically prayed by the assessee vide reply dated
21.3.2022, assessee categorically conveyed (AO Page-13, first
line) that all the partners are ready to appear before AO and give
their statements on oath, even though for the best reasons know to
him Id. AO chose not to summon the partners and based on the
surmised reasons proceeded against the evidence and facts of the
case. The contention of the Id. AO that sufficient opportunities vide
summons dated 03.11.2020, 10.11.2020, 26.12.2020 and
13.01.2021 were given to file evidences, but we note that these
summons were not issued by the Id. AO but were issued by ADIT.
In that response as many as six partners appeared before ADIT
and their statements were recorded and in others case evidences
were furnished. It is submitted that as regards proceedings before
AQO is concerned, the first notice u/s 143(2) was given by Id. AO
only on 21.02.2022. It is not the case of the Id. AO that on
summoning by him, the partners did not appear. Thus, this

amounts to admission by Id. AO of his inaction during assessment
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proceedings. Thus, good explanation given by the assessee
should be considered objectively and should not act unreasonably
and reject the explanation without proving it to be incorrect. Thus,
as held in the case of Sreelekha Banerjee v. CIT [1963] 49 ITR
112 by the apex court that “the explanation furnished by the
assessee needs to be considered objectively and the explanation
given cannot be rejected arbitrarily or capriciously, without
sufficient grounds, on suspicion or on imaginary or irrelevant

grounds”.

Thus, looking at the facts and evidence on record we note that
the cash was found belonging to the firm and not of the assessee
alone and thus invoking the provision of section 69A in the hands
of the assessee misconceived from the start of the cash found till
the same is concluded and is without considering the statement
and evidence placed on record. While deriving this view of the
matter we get support from the decision of Hon'ble Supreme Court
in the case of D.N. Singh vs. CIT [2023] 454 ITR 595 (SC) wherein

the Hon'ble Court at Para 39 of the order held that:

39. To apply Section 69A of the Act, // is indispensable that the
Officer must find that the other valuable article, inter alia, is owned by
the assessee. A bailee, who is a common carrier, is not an owner of the
goods. A bailee who is a common carrier would necessarily be
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entrusted with the possession of the goods. the purpose of the bailment
is the delivery of the goods by the common carrier to the consignee or
as per the directions of the consignor. During the subsistence of the
contract of carriage of goods, the bailee would not become the owner
of the goods. In the case of an entrustment to the carrier otherwise than
under a contract of sale of goods also, the possession of the carrier
would not convert it into the owner of the goods.

Thus, considering the contention raised before us supported by the
detailed evidence, we do not find any reason to sustain the
addition of Rs. 95,89,00,000/- and the same is directed to be
deleted. Based on this observation Ground no. 4 & 5 raised by the

assessee are allowed.

13. Ground no. 6 raised by the assessee deal with the addition of
Rs. 25,481/- made and sustained in the hands of the assessee. As
we hold that the cash is of the firm wherein the assessee is one of
the partner and therefore, the same is of his firm, MCW. If the cash
does not belong to him, the interest earned on the same
amounting to Rs 25,481 is also not related to him and therefore,
cannot be taxed in the hands of the assessee. Hence, the addition
amounting to Rs 25,481 is illegal and deserves to be deleted in
view of our finding in ground no. 4 & 5. Based on these

observations ground no. 6 raised by the assessee is allowed.
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14. Ground no. 7 raised by the assessee challenging the action of
the Id. AO and that of the Id. CIT(A) in respect of business income
of Rs. 1,55,400/- declared by the assessee as chargeable to tax
u/s. 68 r.w.s. 115BBE of the Act. The facts related to the issue are
that the assessee has shown business income of Rs. 1,55,400/-
earned from the sale of milk. During the assessment proceedings,
the assessee was asked to submit detailed evidence in this regard.
But the assessee has not submitted any details and evidence
which proves that the same income was earned from the sale of
Milk. Therefore, it was held that the assesses failed to submit
details and evidence regarding source of income of Rs. 1,55,400/-
the same was treated as unexplained income as per provision of
section 68 of the IT Act and tax is charged as per provision of
section 115BBE of the IT Act. When the matter carried before the

Id. CIT(A), he confirmed the addition by observing as under :

The income offered in return under a particular head of income needs to
be established that the income is belonging to that particular head of
income. However, in this case, the claim of the appellant with respect to
business income is found to be without any evidence. Therefore, the
income cannot be treated as business income. In the facts of the case,
the AO was justified in making addition u/s 68 of the Act.

We note that the reason for treating the business income to be

unexplained was that no evidences of sale of milk were produced
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by the assessee. Since, the sale of milk and milk produced in rural
India is not part of formal economy expecting formal record in this
regard on part of Id. AO shows ignorance the way of items are sold
in rural economy. Also, as stated above, it is reiterated that there
can be no evidence of owning cattle. Also, in the rural economy,
livestock is sold/purchased without formal bills. Evidence of any
subsequent addition to livestock by breeding cannot be made
available. In addition to the same, there are no bills for selling the
milk and other related products. Ld. AO has invoked the provisions
of section 68 for addition of sale of milk offered as business
income which is illegal and unjustified. Because there can be no
bills for sale of milk in the rural economy, the action of Id. AO in
treating the business income to be unexplained deserves to be
quashed because provision of section 68 cannot be used deem
non income to be income. The said income is already offered for
taxation in the return of income by way of sales amounting to Rs
1,55,400 deserves to be deleted. Based on this observation

ground no. 7 raised by the assessee stands allowed.

15. Ground no. 8 & 9 raised by the assessee challenges the
action of Id. CIT(A) in confirming the action of Id.AQO in treating the

agriculture income to the tune of Rs.2,92,500/- as unexplained u/s
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68 thereby invocation of provisions of section 115BBE. Brief facts
as emerges from the records are that the assessee offered
agricultural income for an amount of Rs. 4,42,500/-. The assessee
was asked to submit details of income & expenditure accounts and
other relevant documents to justify the agricultural income. In his
reply, the assessee stated that he owns 12.50 Bighas agriculture
land which is fully irrigated and submitted Vikray Parchies of
agricultural produce of Rs.4,51,082/-. On perusal of such Vikaray
parchee, it is noticed that some Vikaray parchee were not related
to assessee. Further, the assessee has not produced any details
regarding quantity of production of agricultural crops, expenditure
related to agricultural activities, Income & Expenditure account etc
to justify the agricultural income. In the absence of these details
and documentary evidence, the agricultural income shown by the
assessee is remains unexplained. Further it is not possible that the
assessee has cursed such a huge agricultural income of Rs.
4,42,500/- from only 12.50 Bighas agricultural land. As the
assessee has not submitted a satisfactory reply and relevant
documents about earning of agricultural income then the
agricultural income is being estimated at the rate of Rs. 12,000/-

per bigha which comes to Rs. 1,50,000/- (12000*12.5).
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Considering these fact, the agricultural income of the assessee
was assessed at Rs 1,50,000/-, As, the assessee has shown
agricultural income of Rs. 4,42,500/-. Therefore, the excess
amount of Rs. 2,92,500/-(442500-150000) was added to the total
income of the assessee as per provision of section 68 of the IT Act
and tax is charged as per provision of section 115BBE of the IT

Act.

When the same was carried before the Id. CIT(A) he
confirmed the action of the Id. AO by merely stating that “the
appellant has failed to explain the source and nature of credit in
the books of accounts. Therefore, the AO has rightly made the

addition u/s 68 of the Act.”

We note that Id. AO accepted the agricultural income at the
rate of Rs 12,000 per bigha, totalling per annum of Rs 1,50,000
and made addition of differential amount of Rs 2,92,500 (4,42,500-
1,50,000) u/s 68 and invoked the provisions of section 115BBE for
taxing such income, which stood confirmed by Id.CIT(A). Thus, we
note that the Id. AO has estimated the income without any
supporting documents. Whereas the income offered by the

assessee once accepted in part and thereafter the same is
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supported by bills for sale items sold the said agricultural income
cannot be considered in part. If we calculate the income of Rs.
4,42,500/- dividing the land 12.5 vigha it comes to Rs. 35,400/- per
vigha which is also fair and reasonable and does not require to
disbelieved merely the assessee could not produce the bills
whereas the bills where submitted but was disbelieved merely on
account of the fact that same are not complete. Ld. AO when partly
considered the income on set of evidence why not full. In view of
the above, entire agriculture income stands explained and the
addition of Rs 2,92,500/- made by Id.AO deserves to be deleted.
Further, and consequently invocation of the provisions of section
115BBE to such addition also being not in accordance with law

and deserves to be quashed.

16. Ground no. 1 and 2 raised by the assessee challenges the
order of the assessing officer on technical grounds. Since we have
considered the grounds of appeal on its merits this technical
ground becomes educative in nature. Ground no. 10 being general

does not require our finding.
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Based on the observations made herein above, the appeal of
the assessee in ITA no. 726/JPR/2023 for A. Y. 2020-21 stands

allowed.

17. The bench noted that the grounds of appeal raised by the
assessee in ITA no. 721/JPR/2023 to 725/JPR/2023 and
727/JP/2023 for assessment year 2015-16 to 2019-20 and A. Y.
2021-22 are covered and discussed in detailed while considering
the appeal of the assessee in ITA no. 726/JPR/2023 for
assessment year 2020-21. Since we have allowed those grounds
by a detailed finding herein above, we do not find it imperative to
repeat the grounds, facts and the decision taken by us for the
appeal of the assessee in ITA no. 721/JPR/2023 to 725/JPR/2023
for assessment year 2015-16 to 2019-20 and that similar grounds
of appeal to appeal no. 727/JPR/2023 for A. Y. 2021-22 and
therefore, the finding recorded by the bench while dealing with the
appeal of the assessee in ITA no. 726/JPR/2023 shall apply
mutatis mutandis to ITA no. 721/JPR/2023 to 725/JPR/2023 and

ITA no. 727/JPR/20283.

In the result, all the seven appeals filed by the assessee are

allowed.
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Order pronounced in the open Court on 26/12/2024.
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