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ORDER

Per Beena Pillai, JM:

Present appeal arises out of order dated 30.04.2024 passed by

NFAC for assessment year 2013-14 on following grounds of appeal:

“GROUND NO. 1

The learned CIT(A) erred in upholding the contentions of the AO,
considering the gains of Rs.1,28,57,674 as Long Term instead of Short
Term though the same was contrary to the facts and circumstances of
the case and the evidence available on record.

GROUND NO. 2
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The learned CIT(A) erred in upholding the gains computed by the
learned AO, which are taken without considering the Cost of
Acquisition of the asset and the incidental expenses claimed by the
appellant. This is contrary to the facts of the case and provisions of the
Act.

GROUND NO. 3

The learned CIT(A) erred in upholding the contentions of the learned
AQO, in not allowing set off of Long-Term losses brought forwarded
against the gains of the appellant. The same is contrary to the facts of
the case and applicable provisions of the Act.

The appellant craves leave to add, to alter or amend the aforesaid
Grounds of Appeal, if called for, before the disposal of the appeal.”

Brief facts of the case are as under:

2. Assessee is a firm engaged in the business of trading,
distribution, and export of Cinematography Films. Assessee filed its
return of income for year under consideration declaring total
income at Rs.15,09,800/-. The case of selected for scrutiny and
notice u/s. 143(2) alongwith 142(1) of the act was issued. The
Ld.AO on verification of the details noticed that, assessee shown
Long Term Capital Gain on sale flats after setting off of brought
forwards losses from A.Y. 2012-13 at Rs.14,58,747/-.

2.1. The Ld.AO noted that, the flats was sold on 30.05.2012, within
period of less than 3 years. Considering the fact that, the
registration for purchase of the flat by assessee was on 13.09.2011,
the Ld.AO treated the sale proceeds of flat by assessee as Short
Term Gain. The Ld.AO relied on the various decision tabulated in
the assessment order in support of the view taken, thereby making

addition in hands of assessee at Rs.1,28,57,674/-.
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Aggrieved by the order of Ld.AO, assessee preferred appeal before
the Ld.CIT(A)

3. Before the Ld.CIT(A), the assessee once again reiterated that, the
date of acquisition of flat was on 20.10.2006, as per the letter of
allotment issued by the builder M/s. Oberoi Construction Pvt. Ltd.
The assessee filed details of the payment made towards the
purchase of the flat that started from assessment year 2007-08 and
the final payment made by the assessee during assessment year
2012-13. He submitted that, in the meantime the registration of the
flat by the developer in the name of the assessee was on
13.09.2011. The assessee thus contended that, it had acquired the
capital asset as on 20.10.2006 relevant to A.Y. 2007-08 and upon
sale of such property on 30.05.2012, the sale proceeds would
treated as Long Term Capital Gain.

3.1. The Ld.CIT(A) rejected the submissions of the assessee
observed and held as under:-

“It has been held above at para 4, that the capital gains arising out of the
transfer of the flat are short term capital gains. The set off of losses is to be
applied as per law as per provisions contained in chapter VI of the IT Act.
Therefore, the action of the AO in disallowing setting off the STCG of the
current year with the earlier years brought forward losses of LTCG is
upheld.”

Aggrieved by the order of the Ld.CIT(A), assessee preferred appeal
before this Tribunal.

4. The Ld.AR submitted that, the assessee purchased residential
flat under construction being Flat No. 1503 on the 15t Floor, A

wing, in the building known as Oberoi Splendor, having built up
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area of 987sq.ft. alognwith two car park for sale consideration of
Rs.90,50,225/-. He submitted that, the builder issued allotment
letter on 20.10.2006 and assessee made payment of Rs.27,15,070/ -
upon issuance of the allotment letter.

4.1. It is submitted that, subsequently the balance payment was
made by the assessee towards of purchase of said flat over the
period of construction as mentioned in the allotment letter which is

scanned and reproduced as under:-

<o

i oS x< i

- 20 October 2006 CONSTRUCTIONS PVT. LTD.

INTERNATIONAL BUSINESS PARK

Neptune Enterprises ‘ 2 80 35 FAx
3-B. Prem Sagar, Ist floor
Linking Road

Khar (West)

Numbai - 400052

Dear Sir'NMadam.

Re: Premises adrmicasirias ST square feet (built-up area) bearing No IS03 on
15" floor, in the building called Oberoi Splendor proposed (o be constructed
on a plot of land bearing CTS Nos. 1(Party). 3754 (Parg). 164 (Parr) and 324
(Part) of Village Majas. Taluka Andheri

You are aware that we are cntitled to develop residential buildings called
“Oheroi Splendor™ on a plot of land bearing CTS Nos. I(Part). 375 «Party
I6A (Part) and 32A (Part) of Village .\'1a_jas. Taluka Andheri. Mumbai
- Suburban District, (*“said property ™).

2 You being desirous of acquiring 987 square foet thailt-up

area) bearinzg No 10X on 157 ¥ 1

in the Fuilding propos bo vk L
Space s Tander Coeny "o ~
car parkis S :
premiasesT L approache n o
alloument of thie SaC o s o

As desired by you. and pursuasnt 1O your requesti. wo h-.r-.h\ infarnm
we are agrecable 10 reserve the said premises for aliot
subject to the plans for construction of the build
MCGM, and subject 1o the terms and conditions conts

ale price of the said premises shall be Rs Q@ OS0.223 - 1 Rupecs NNinet:
s Fiftx Thousand 'vwoe Hund 1 and Twenity Five Ouniso oo ad LI &

sments as mentioned in clause 8 herein below and you \hull pasx the
of Rs.9.050.225/- (Rupeces Ninety Lakhs Fifiy Thousand T
Hundred and Twenty Five Only) to us. in the following manner:

sale

(a) Rs.905.023/- (Rupees Nine Lakhs Five Thousand Twenty Three Only ).

being the initial booking amount including the earnest money. which

- has been paid. prior hercto receipt whereof is acknowledged at the foor

—~° of this wriling (o
‘%" CERTITIED T v

For AY%iles™ P = ~ T

Chorrered occ 1a-raars

- =

J//(,‘P.ﬂl,r' . Flo-

MEAanLRSHlP NC

OO OO OO OoLKL

'71771«*2’" =
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oKL

Rs.905.023/- (Rupees Nine Lakhs Five Thousand Twenty Three Only)

being further amount paid on or belore the date of thes letter, receipt
whercof is acknowledged at the foot of this writing.

(c) Rs.905.023/- (Rupees Nine Lakhs Five Thousand Twenty Three Only)
being further amount 10 be paid within 7 (seven) days from the date

hereof.

(d) Rs.452.511/- (Rupees Four Lakhs Filty Two Fhousand Five Hundred e

and =

() Rs.452.511/- (Rupees Four Lakhs Filty Two Thousand Frve Hundred

‘leven Only) 1o be paid on Commencement of Construction

2 3 A '

and Eleven Only) to be paid on complction of plinth of the buildng in
which the said premises is situated

N Rs.3.982.098/- (Rupees Thirty Nine Lakhs Eighty Two Thousand
Ninety Light ©3nly) e be paid in 24 equal msiallments on completion
of each of 24 slabs of the building in which the said premises 15y
situated.

(g) Rs.362.009/- (Rupees Three Lakhs Sixty Two Thousand Nine Only) 1o
be paid on completion of the brick-work of the building in which the
said premises is situated

hi Rs 262000 - (R cex Dhree 1 akhs Sy e f housand “Nine i
be paid on Sy 1 the plastering ot the buildaz tothe
sard proemiszs s siiated

" Rs.362.005.- (Rupees Three Lakhs Sixty Tave Fhe usand Ninet falv ot 7
be paid on completion of Noormg and tiling ol the butlding v which
the said premises is situated .

o Rs.362.009/- (Rupees Three Lakhs Sixty Iwo Thousand Nine Only)
being the balance censideration amuount 1o he paid on a4 notiee being
issucd 1o you by us that the said premises i~ readys for use

In case you propose to commence furmishing of the said flat prier 10 the notice
being issued to you by us as mentioned in clause 4 (J) above that the satid flat

is ready for use, we may grant permission to comme

ce furnishing only atter

receiving from you all amounts mentioned hercin including the amounts

mentioned in clause 4 (a) to (j) above.

v-

It has been agreed that tire time for payment of cach instaliment is vl essence

of contract. You have further confirmed to us that an intimation forwarded by

us 1o vou thal a particular stage of construction is commenced or completed
M shall be suflicient proof that a particular stage of construction is commenced

or completed. However. it is agreed by you that the failure to reccive notice

ERTIFIED TRUE COPY
For Akhilesh R. Bhargava & Co

Chartered Accountants
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from us. requiring such payment shall not be a plea. or an excuse for non-
payment of any amount or amounts on their respective due dates.

It has been agreed that all taxes. duties. cesses (whether applicable/payable
now or become applicable/payable in future) including service tax on an:
amount payable on the transaction contemplated herein shall be borne and
paid by you alone and we shall never be liable. responsible and/or required to
bear and/or pay the same or any part thereof.

It is further agreed that you shall make pay ments due to us. immediately on
receipt of the demand notice and if payment is not made pursuant thereto then
we shall give you 7 (Seven) days notice within which vou shall be required i
pay the amount demanded with interest on outstanding payment i« 2% (Two
percent) per month, from the due date il the date ooF actual paxment and if you
fail to do so then this allotment shall automatically come to an end. It has also
been agreed that in case of any delay in the payment of any installments. we
shall be entitled to an additional ¢ ¢ of Rs.300 - (Rupees Five Hundred
Only) as administrative fec lor every | stallment delayed

in addition to the sale price of Rs.9,050,225/- (Rupees Ninety Lakhs Fifty
Thousand Two Hundred and Twenty Five Only). vou shall pay to us the
following amounts on or before you taking possession of the said premises

~Amount (Rs.)
Too onmg -

iculors:. -
s time non-refundable) P

Al
M AN

Sep i -

3.000

ition of the socicty

meter charges

ic. Water

1U.6GUVL -

Legal C h_.nrgcs ! =1

Proportionate sharc of municipal taxes for the premises 30.000:-

LS

Proportionate share of outgoings for the premises 50,000 -
3 AS5200-

The payment towards the additional amounts shall be made on or befure the
date you are intimated (o occupy the said premises. It is hereby clarified that
the list of charges mentioned hereinabove is only indicative and not exhaustive
and that you agree 10 pay such other and increasc in additional charges as we
may indicate.

We shall have full right and absolute authority and shall be entitled to, at any
time hereafter to change. alter and amend the lay out. plans. designs. elevation
etc. of Oberoi Splendor and you shall not have any objections in this regard.
j‘a‘{' CERT"’-’ED TRUE ¢ —y
\z For Alhilesh R. Bhirzos: ¢
Chartered Accin

g =

(Akhllc‘.)'h / 4
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from us. requiring such payment shall not be a plea. or an excuse for non-
. payment of any amount or amounts on their respective due dates.

6. It has been agreed that all taxes. duties. cesses (whether applicable/payable
now or become applicable/payable in future) including service tax on an}
amount pavable on the transaction contemplated herein shall be borne and
paid by you alone and we shall never be liable. responsible and/or required to
bear and/or pay the same or any part thereof

7 It is further agreed that vou shall make payments due to us. immediately on
receipt of the demand notice and if payment is not made pursuant thereto then
we shall give you 7 (Seven) days nolice within which vou shall be required i
pay the amount demanded with interest on outstanding payment it 2% (Two
percent) per month, from the due dare ull the date of actual payment amdf you
fail 1o do so then this allotment shall automatically come to an end. It has also
been agreed that in case of any defay in the payment of any installments. we
shall be entitled to an additional charge of Rs.300 - (Rupees Five Hundred
Only) as administrative fee lor every installment delayed

* 8 in addition to the sale price of Rs.9,050,225/- (Rupees Ninety Lakhs Fifty
Thousand Two Hundred and Twenty Five Only). vou shall pay to us the
following amounts on or hefore you taking possession of the said premises

o V..—\l.ll_l;lu_!m(i(\:_i

Particulars
o onm -

U Clul House charges (One time non-refundable)

‘T-:pw}w’.‘ PRI
Share App! T - i
:_[:)._;Tk'lwl‘lilclH"L}_'.. T e — 0.l -
Loun_am_mu and regi on of tf B A 3000
Electric. Water meter charges 15.000- !
["\fahanagar Gas connection Sme— 2000 -
P R P T0.000 -

[Legal Charges | }

Proportionate sharc of municipal taxes for the premises SU.()()U--;

) Proportionate share of outgoings for the premises._ 30,000
Towl ] JAR5200-

The payvment towards the additional amounts shall be made on or before the
date you are intimated (o occupy the said premises. It is hereby clarified that
the list of charges mentioned hereinabove is only indicative and not exhaustive
and that you agree 10 pay such other and increase in additional charges as we

may indicate.
9. We shall have full right and absolute authority and shall be entitled to, at any

time hereafter to change. alter and amend the lay out, plans. designs. elevation
/\)q( etc. of Oberoi Splendor and you shall not have any objections in this regard.
s ERTIFIED TRUE ¢ =y
V. For Alhilesh R. Blirans: (¢
Chartered Accounants

e

(Ak'mn‘h R. I .
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K

1t may be noted. that upon termination/cancellation ol the allotment of the said

premises we will be entitled to retain as cancellation charges. such amount as
stated hereinbelow:

a a minimum of 5% of the sale price. or all such losses and damages
Sllffcrcd in the sale of the said premises to the new purchaser.
whichever 1s more

Or
b. a minimum of 6% of the sale price. or such lusses and damages
suffered in the sale of the said premises 1o a new purchaser whicherer
is mare. in cise o any hrokerage bemy paid v orespedt b P

allotment ol the sand premises.

The balance if any due shall be refunded to you without interest only after a
new purchaser has been found for the said premises. However. and profits
arising from the sale of the said premises lo the newn purchaser shall betoour
credit. On termination of this aliotment. you shall have no right. title. nterest.
claim, lien or demand or dispute of any nature whatsaever cither against us or
against the said premises and we shall be entitled to deal with and dispose of
the said premises to any other person’s as they deem fit without any further act
or consent from vou.

it may be Terther noted

§n has been agreed thar boreten sl

e

A parny whe have pun lased the ~and g

the case nun beo the thatd

foe ahatoes of ot

S mvises. bot evers sdles

sansrer of the said prem see oo any part therzol sl e nn ot st sa
the then owner of the said premises shall be tiable and <hall pay o the
developer transfer fees'charges calculated a1 1% (One percent) of retal
consideration value of the suid premises and subsequent third parties who have
purchased the said premises from the then owner shall also be lable and shal!
pay to the developer transfer feesicharges calculated at %o (tine porcent) of
the total consideration value of the said premises To clanily. in respect afall
cales after the immediate Tirst sale. the developer shall be entitled to transler
fees charges calculated at 2% (Twa percent) of the total consideratien alue « |
tha said premises.

We are agreeable to reserve the said premises for allotment of the same 10 you
on the bases of your following representations and w arrantics:

a you have not been declared and/or adjudged to bhe an insalvent,
bankrupt etc. and/or ordered to be wound up, as the case may be,

Chartered Accountants

M

bs no receiver andfor liquidater and/or official assignec or any persen 15
A itad in vour case - I ;
. appointed in your case of for all or agy_of iour assets andor
properties. ¥ éERTlHED TRUE C: PY
e FPor Akhilesh R. Bhargava & Co

(Akhilesh R. Bhargava)
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¢ TR :
none of your assets/properties are attached and'or no notice of
altachment has been received under any rule. law, regulation, statute
etc.;

d. yau have not received any notice from any Government in India ienher
Central, State or Local) and/or from abread for your invalvement in
any money laundermg or any illegal activity and/or declarimg youto be

1 proclaimed offender and‘or no warrant is’has been issted against
you.,

¢ no execution or other similar process is issued and or Jevied wrunst
You and/or agamstany Al veur assets and propernies.

8 vou are not of unsound mnd andior have nat been adjudeed to be of
unsound mind:

g vou have not compounded payment with your credors]

h. vou are not convicted of any offence involving moral turpitude andior

sentenced to imprisonment for any offence for a period of not less than
six months.

The Developers consider the accuracy of the representations | warranties
B an important and integral part ol s fansaction and the sind premises have

been reseryed tor allotment 1o vau in rehanee of the same
2 A ke terms and condite ts neniened i the wareemeni bt saie shaldl b
Pandsie o ronand s carie thin th RINITITE R R

understanding benwesn us

14, The stamp cuty and registration charges on Il documents to be exccited with
respect 1o (he said premises. between us shall be borne and paid by you alone

13 This letter is subject to the terms and canditions of the Premises Owoensbip
Agreement.

Y ours truly.

For Oberoi Constructions Pvt. Ltd, We Confirm.
- JH.IIII 2y {Nﬂ"‘

/‘YM . &\.\N\ MY

REHRT
Vikas R. Oberoi Neptune i‘nm priscs

Director
CERTIFIED THUF o7
For Akhilesh R. Bhurgava & (0.
C Fm-lu((d ﬂCI."lu"Innl\‘

Qs
(:éh,uf
MEMBE!
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KL

Receipt
- Z215.070/- ces Tweniy Seven 1 akhs
Received from Neptune Enterprises. Rs.2.715.070 (Rupece 3

out of the sale price menuone

Fifteen Thousand Seventy Only) being the amount \ju:b‘:roi e wide following

in clause 4 in connection with the said premises in O

cheques:
q wmount
Chegque No. dated Diawn on
26 903.025 -
164690 26-09-2006 HSBC Bank Lud Niumbar 26. I -
o 1 t > 1.810.045 -
172110 7-10-2006 HSBC Bank Lid.. NMumbai — 26

Dated 207 day of October 2000

W e~y Recenved

For Oberoi Constructions Pyr. Lad

//_)’)’L\/

Vikas R. Oberoi
Direcror

CERTIFIEL reava & Ca
Fer Akhilesh
C harierec
S I
Akhilesh R.
j“‘ui“nansnm ~N

i Accou~r

hargava)
O. 4147l

OO O OLEL OO L

4.2. The Ld.AR submitted that, these documents were available

before this authorities below for consideration but was overlooked

to determine the date of acquisition of said property. He submitted

that, the authorities below wrongly proceeded on the basis of the

date of registration of said flat in the name of assessee to be the

date of acquisition, as a consequence of which, the said property is

treated as a Short Term Capital Asset for the year under

consideration.
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4.3. The Ld.AR placed reliance on the decision of Hon'ble High Court
in case of Ld.PCIT vs. Vembu Vaidyanathan in ITA no. 1459/2016
vide order dated 22.01.2019, wherein the Hon'ble Court held that,
the allotment letter issued would be in relevant date for the purpose
of capital gain taxes to determine the date of acquisition. He placed

reliance on the following observation of Hon'ble high court:

“4. Having heard learned counsel for the parties, we notice that the CBDT
in its circular No.471 dated 15th October, 1986 had clarified this position
by holding that when an assessee purchases a flat to be constructed by
Delhi Development Authority ("D.D.A." for short) for which allotment letter is
issued, the date of such allotment would be relevant date for the purpose
of capital gain tax as a date of acquisition. It was noted that such
allotment is final unless it is cancelled or the allottee withdraw from the
scheme and such allotment would be cancelled only under exceptional
circumstances. It was noted that the allottee gets title to the property on
the issue of allotment letter and the payment of installments was only a
follow-up action and taking the delivery of possession is only a formality.
5. This aspect was further clarified by the CBDT in its later circular No.672
dated 16th December, 1993. In such circular representations were made to
the board that in cases of allotment of flats or houses by co-operative
societies or other institutions whose schemes of allotment and
consideration are similar to those of D.D.A., similar view should be taken
as was done in the board circular dated 15th October, 1986. In the circular
dated 16th December, 1993 the board clarified as under:
"2. The Board has considered the matter and has decided that if the terms
of the schemes of allotment and construction of flats/houses by the co-
operative societies or other institutions are similar to those mentioned in
para 2 of Board's Circular No.471, dated 15-10-1986, such cases may also
be treated as cases of construction for the purposes of sections 54 and 54F
of the Income-tax Act."”
It can thus be seen that the entire issue was clarified by the CBDT in its
above mentioned two circulars dated 15th October, 1986 and 16th
December, 1993. In terms of such clarifications, the date of allotment
would be the date on which the purchaser of a residential unit can be
stated to have acquired the property. There is nothing on record to suggest
that the allotment in construction scheme promised by the builder in the
present case was materially different from the terms of allotment and
construction by D.D.A.. In that view of the matter, CIT appeals of the
Tribunal correctly held that the assessee had acquired the property in
question on 31 December, 2004 on which the allotment letter was issued.”

Page | 11
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4.4. The Ld.AR placed reliance on the decision of Hon'ble Bombay
high court in case of Ld.PCIT vs. Tata Services Ltd. reported in 122
ITR 594 and CBDT Circular No. 471 dated 15.10.1986 that clarified
this position. Hon'ble Court in Ld.PCIT vs. Tata Services Ltd. (supra)
held that when an assessee purchases flat under construction for
which an allotment letter is issued the date of such allotment would
be relevant date for the purposes of capital gain taxes, as date of
acquisition.

4.5. On the contrary the Ld.DR placed reliance on the order passed
by authorities below.

We have perused the submissions advanced by both sides in light of
records placed before us.

5. It is noted that, in the allotment letter dated 20.10.2006 the
payment schedule to be followed towards the sale consideration is
specifically mentioned, which has been adhered to by the assessee.
It is noted that, assessee had paid sum of Rs.9,05,023/- as initial
booking amount on 26.09.2006 and a sum of Rs.18,10,045/- was
paid on 17.10.2006 though banking channels. It is noted that,
subsequently payments made by the assessee to the builder has not
been objected by the authorities below.

5.1. On perusal of the allotment letter, it is noted that it is only
upon the termination of the allotment the assessee would not have
right or interest claim of any nature whatsoever, either against the

builder or against the said premises. Further, we place reliance on
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CBDT Circular No. 627 dated 16.12.1993 wherein it has been

decided as under:

“2. The Board has considered the matter and has decided that if the terms
of the schemes of allotment and construction of flats/houses by the co-
operative societies or other institutions are similar to those mentioned in
para 2 of Board's Circular No.471, dated 15-10-1986, such cases may also
be treated as cases of construction for the purposes of sections 54 and 54F
of the Income-tax Act."

5.2. As observed by Hon'ble Bombay High Court in case of Ld.PCIT
vs. Vembu Vaidyanathan (Supra), there is nothing on record
brought by the revenue suggest that, allotment in the construction
scheme promised by the builder to the assessee in present case is
materially different from the case of the allotment as clarified by the
CBDT in Circular No. 471 dated 15.10.1986 and 16.12.1993.

5.3. Respectfully following the ratio laid down by Hon'ble Bombay
High Court (Supra), we hold that the assessee acquired the property
as on the date of allotment from the builder dated 20.10.2006.
Thus, the capital gain earned by the assessee upon sale of said flat
is to be construed to be a Long Term Capital Gain.

Accordingly Ground No. 1 raised by the assessee stands
allowed.

6. Ground No. 2 is on computing the capital gains without
considering the cost of acquisition of asset and other incidental
expenses claimed by assessee.

6.1. It is noted that Ld.AO has not verified or called upon any
details of the expenses as observed in Para 5(a) of the assessment

order.
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6.2. We, therefore, remand this issue back to the Ld.AO for
necessary verification of the payment made by the assessee towards
the acquisition by the assessee which forms part of the cost of
acquisition for the purpose of computing Long Term Capital Gain in
the hands of assessee. The assessee is directed to furnish all
relevant details in respect of the same.

Accordingly Ground No. 2 stands partly allowed for statistical
purposes.

7. Ground no. 3 is an alternate claim raised by the assessee which
becomes academic at the stage as we have considered the primary
issue raised by assessee in favour hereinabove.

Accordingly the grounds raised by the assessee stands allowed
as indicated herein above.

In the result, appeal filed by the assessee stands allowed as
indicated herein above.

Order pronounced in the open court on 20.12.2024.

Sd/- Sd/-
RENU JAUHRI BEENA PILLAI
ACCOUNTANT MEMBER JUDICIAL MEMBER

Place: Mumbai,
Dated: 20.12.2024

Snehal C. Ayare, Stenographer/ Dragon

Copy of the order forwarded to :
1. The Appellant
2. The Respondent
3. Ld.DR, ITAT, Mumbai
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5. CIT
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BY ORDER,

(Dy./Asstt. Registrar)
ITAT, Mumbai



