IN THE INCOME TAX APPELLATE TRIBUNAL
DELHI BENCH ‘A’, NEW DELHI

Before Sh. Satbeer Singh Godara, Judicial Member
&

Sh. M. Balaganesh, Accountant Member

ITA No. 2896/Del/ 2023 : Asstt. Year: 2017-18
ITA No. 2899/Del/2023:Asstt. Year: 2017-18

Autonomy Homes Pvt. Ltd., Vs | Income Tax Officer,
310-A, Plot No. 3, Jaina Tower, Ward-3(4),

Janak Puri, West Delhi, New Delhi-110002
New Delhi-110058

(APPELLANT) (RESPONDENT)
PAN No. AAICA1482F

Assessee by : Sh. Prince Bansal, CA
Revenue by : Sh. Poojan Rana, Sr. DR

| Date of Hearing: 19.11.2024 | | Date of Pronouncement: 12.12.2024 |

ORDER

Per Satbeer Singh Godara, Judicial Member:

These assessee’s twin appeals ITA Nos. 2896 &
2899/Del/2023, both for Assessment Year 2017-18, arises
against the CIT(A)/NFAC, Delhi's common order dated
16.08.2023 in DIN & order No. ITBA/NFAC/S/250/2023-
24/1055148229(1) in proceedings u/s 143(3) of the Income
Tax Act, 1961 (in short "The Act”).

2. Heard both the parties at length. Case file perused.

3. We advert to the assessee’s lead appeal ITA No.

2899/Del/2023 raising the following substantive grounds:

"1. All the aforesaid grounds mentioned below are
without prejudice to each other and appellant craves for
liberty to add fresh ground(s) of appeal and also to
amend, alter, modify any of the grounds of appeal.
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2. The Ld. CIT(A) has erred on facts and in law in
confirming the addition amounting to Rs. 88,00,000/-
made u/s 69C of the Income Tax Act as the fact and
circumstances of the matter indisputably indicates that
the necessary conditions for invoking deeming provision
u/s 69C of the Income Tax Act were not fulfill in the case
of the appellant.

3. The Ld. CIT(A) has erred on facts and in law in
confirming the erroneous inference of the AO that
expenditure shown, by the appellant, for purchases of
stock in trade of Rs.88,00,000/- against the sale of
investments were unexplained expenditure.

4. The Ld. CIT(A) has erred on facts and in law in
confirming the addition of Rs. 88,00,000/- made by the
AO outside the purview of the limited scrutiny mandate
available to the AO in gross violation of the
instructions/circular of the CBDT which provided that the
case selected for limited scrutiny cannot be converted
into a full scrutiny case without prior approval of the
competent authority.”

4. It is next noticed that the learned Assessing Officer had
admittedly taken up the assessee’s case as "“limited scrutiny”
regarding low income in comparison to high loans etc. whereas
his impugned assessment dated 08.12.2019 ended up making
section 69C unexplained expenditure addition of
Rs.88,00,000/-, which stands upheld in the CIT(A)/NFAC’s

lower appellate findings.

5. That being the clinching case, learned Sr. DR vehemently
argues that the impugned addition is nothing but based on the
specified limited scrutiny issues only. We do not see any such
limited scrutiny reason as per the foregoing assessment
discussion. Faced with this situation, we quote PCIT vs.
Weilburger Coatings (India) (P.) Ltd. reported in (2024) 463
ITR 89 (Cal.) deciding the very issue of this “limited” vis-a-vis
“complete” scrutiny in assessee’s favour and against the

department as under:
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"4. The revenue has raised the following substantial
guestions of law for consideration:-

(a) Whether in the facts and circumstances of the case
and in law the Learned Tribunal has committed
substantial error in law in deleting the
disallowance of carry forward of losses of earlier
years ?

(b) Whether the Learned Tribunal has substantially
erred in law in holding that the Assessing Officer
exceeded his jurisdiction in enquiring into those
issues which were beyond the scope of limited
scrutiny, without taking into consideration the fact
that the claim of the assessee pertaining to carried
forward losses was inadmissible since the
beginning itself and therefore the Assessing Officer
was justified in disallowing the same without
converting the case into complete scrutiny ?

5. We have heard Mr. Amit Shanna, learned standing
Counsel appearing for the appellant and Mr. Abhratosh
Majumder, learned senior Advocate for the respondent.

6. The short issue which falls for consideration in the
instant case is whether the Assessing Officer exceeded
his jurisdiction in completing the assessment on grounds
which were not subject matter of the limited scrutiny.

7. The contention of the learned standing Counsel for
the appellant is that the assessee was put on notice on
that particular issue by the Assessing Officer, the
assessee participated in the proceedings and thereafter
the assessment was completed by order dated 27th
December, 2017 under Section 143(3) of the Act. The
assessee carried the matter on appeal before the
Commissioner of Income Tax (Appeals) 5 [CIT(A)] and
the appeal was contested on merits and the appeal stood
partly allowed on certain issues by order dated 14th
January, 2019. The assessee being aggrieved by the
disallowed portion of the order passed by the CIT(A)
preferred appeal before the Tribunal and in the appeal
additional ground was raised contending that the action
of the CIT(A) in confirming the action of the Assessing
Officer in making additions in respect of issues not
mentioned in limited scrutiny were beyond jurisdiction of
the Assessing Officer as the scrutiny assessment was
selected for limited scrutiny under Section 143(2) and
not complete scrutiny. The Department objected to the
additional ground which were raised by the appellant
before the Tribunal. However, the learned Tribunal
overruled the said objection holding that the issue is
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jurisdictional issue and can be raised by the assessee at
any point of time. This finding of the learned Tribunal is
well justified and in accordance with the settled legal
principle. Thereafter the |learned Tribunal has re-
examined the factual position and found that the issue
which was decided by the Assessing Officer was not part
of the limited scrutiny for which the assessment was
directed to be scrutinised. That apart, the learned
Tribunal has also taken note of the CBDT Instruction
No.5 of 2016 to hold that the Assessing Officer has
exceeded his jurisdiction.

8. Learned senior Counsel for the
respondent/assessee has placed before us another
Instruction issued by the CBDT dated 30th November,
2017, being F.No. DGIT(Vig.)/HQ/SI/2017-18, wherein
the CBDT has noted instances where some of the
Assessing Officer were travelling beyond the issues while
making assessment in limited scrutiny cases by initiating
inquiries on new issue without complying with
mandatory  requirements of the relevant CBDT
Instruction dated 26.09.2014, 29.12.2015 and
14.07.2016. It has been stated that these instances
have been viewed seriously by the CBDT and in one case
the Central Inspection Team of the CBDT was tasked
with examination of assessment records on receipt of
allegations of several irregularities and among other
irregularities it was found that no reasons had been
recorded for expanding the scope of limited scrutiny, no
approval was taken from the PCIT for conversion of the
limited scrutiny case to a complete scrutiny case and the
order sheet was maintained very perfunctorily. Further,
the CBDT has recorded that this gave rise to a very
strong suspicion of mala fide intentions and the Officer
concerned has been placed under suspension. Therefore,
it was reiterated that the Assessing Officer should abide
by the Instructions of CBDT while completing limited
scrutiny assessment and should be scrupulous about
maintenance of note sheets in assessment folders.

9. Thus, considering these aspects, we are of the
view that the learned Tribunal rightly allowed the
assessee's appeal on the said issue. This Court had an
occasion to consider a somewhat similar issue in the
case of Pr. CIT v. Sukhdham Infrastructures LLP, in
[ITAT No. 164 of 2023, dated 14-8-2023]. In the said
case an identical contention as raised before us was
raised stating that at best the action of the Assessing
Officer could be construed to be an irregularity. While
considering such a contention in Sukhdham
Infrastructures LLP the Court rejected the same with the
following observation:-
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"While considering the said issue, the Hon'ble Supreme
Court noted the distinction between the statutes
affecting rights and those affecting mere procedure. The
revenue cannot rely upon the said decision as the
scheme of assessment as provided under Section 143 of
the Act is a complete code by itself and the
circumstances under which the power under sub-section
(2) of Section 143 could be invoked has been clearly
spelt out and on a reading of sub-section (3) of Section
143, it s evidently clear that on the day specified in the
notice issued wunder sub-section (2), or as soon
afterwards as may be, after hearing such evidence as
the assessee may produce and such other evidence as
the Assessing Officer may require on specified points,
and after taking into account all relevant material which
he has gathered, the Assessing Officer shall, by an order
in writing, make an assessment of the total income or
loss of the assessee, and determine the sum payable by
him or refund of any amount due to him on the basis of
such assessment.

Therefore, the question of part of the provision being
procedural is an incorrect interpretation of the scheme
provided under Section 143 of the Act. Further, as noted
above, the CIT(A) has examined the merits of the matter
and after taking note of the facts granted relief to-the
assessee to the extent indicated therein. Thus, for the
above reasons, we find that the revenue has not made
out any case for interference of the order passed by the
Tribunal. Accordingly, the appeal fails and is dismissed.
The substantial questions of law are answered against
the revenue.

The application for stay being GA 1 of 2023 is also
dismissed."

In the light of the above, no grounds have been made
out to interfere with the order passed by the Tribunal.

10. Accordingly, the appeal fails and is dismissed.”

6. We adopt their lordships foregoing detailed reasoning
mutatis mutandis to accept the assessee’s fourth substantive
ground in very terms. All its remaining pleadings stand

rendered infructuous.
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6.1 This lead appeal ITA No. 2899/Del/2023 succeeds. The
assessee’s latter appeal ITA No. 2896/Del/2023 is dismissed

being a duplicate file.

7. The assessee’s lead appeal ITA No. 2899/Del/2023 is
allowed and second appeal ITA No. 2896/Del/2023 is dismissed
in above terms. A copy of this common order be placed in the

respective case file.

Order Pronounced in the Open Court on 13/12/2024.

Sd/- Sd/-
(M. Balaganesh) (Satbeer Singh Godara)
Accountant Member Judicial Member
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