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s /ORDER

This appeal is filed by the assessee against the order of the
Ld. AddL./JCIT(Appeals)-1, Pune dated 22.01.2024 for the AY 2017-
18. The assessee in his appeal raised the following grounds: -

1. “That the order passed by the Ld.CIT(Appeals) u/s 250 of
the Income Tax Act, 1961 is bad in law and not justified
because Ld.CIT(A) has dismissed the appeal simply on
account of non-prosecution of the appeal by the
appellant without appreciating the fact that section 251
of the I.T. Act does not provide any power to Ld.CIT(A) to
dismiss the appeal for non-prosecution and the Ld.CIT(A)
has to adjudicate the grounds of appeal before passing
the order.
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. The Ld.CIT(A) has erred both in law and in facts of the
case in not allowing sufficient opportunity to the
appellant to represent its case before himself to
adjudicate on all ground of appeal.

. The order of Ld.CIT(A) and Ld. AO is unsustainable in law
and therefore needs to be quashed as the addition of
Rs.1,79,639/- u/s 68 rws 115BBE of IT Act is not justified
in the case of the assessee not maintaining books of
account and who under the provision of Income Tax Act,
is not required to maintain books of account.

. The order of AO is unsustainable in law as the same has
been passed without jurisdiction by the AO and Ld.CIT(A)
in-spite of specific ground raised failed to appreciate the
jurisdictional flaw in assumption of jurisdiction by the
AO.

. The appellant craves leave to add, delete, modify/amend
the above grounds of appeal with the permission of the
Hon’ble appellate authority.”

At the time of hearing the Ld. Counsel for the assessee

submits that ground nos.2 & 4 are not pressed and ground nos. 1 & 5
are general and need no adjudication. In view of the submission of
the Ld. Counsel ground nos. 2 & 4 of grounds of appeal are

dismissed as not pressed and since ground nos. 1 & 5 are general in

nature they require no adjudication.

Coming to ground no. 3 of grounds of appeal which is in

respect of addition of Rs.1,79,639/- made u/s 68 r.w.s. 115BBE of
the Act. Ld. Counsel submits that the Assessing Officer (AO) made

addition of 900 US dollars and 2600 Singapore dollars being credits
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in the bank account of the assessee of an equivalent Indian currency
of Rs.1,79,639/- has been made u/s 68 of the Act considering the
credits in the bank accounts as unexplained credits in books of
account of the assessee. Ld. Counsel submits that the assessee has
no business income and this fact is not disputed by the Revenue.
Ld. Counsel submits that the assessee filed return in Form ITR-2
which is applicable for individuals and HUF having no business
income. Ld. Counsel submits that since the assessee had no income
assessable as business income and, therefore, he was not required
to maintain books of account. In the absence of any books of
account being maintained, being not required u/s 44AA of the Act,
the AO was not correct in making addition u/s 68 of the Act. Ld.
Counsel submits that the question of treating the credits in the bank
statement in the absence of any books of account maintained as an
unexplained credits in books of account is against the law. Ld.
Counsel submits that no addition can be made u/s 68 of the Act in
the absence of any credit entry in the books as the bank

passbook/statement does not constitute books of account.

4.  Ld. Counsel for the assessee further referring to provisions of
section 2(12A) of the Act which defines “books or books of account”

submits that the definition of books under the Act is inclusive. A
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perusal of the definition shows that the same does not include bank
passbook or bank statement. A conjoint reading of above provisions
would thus leave to the conclusion that the addition u/s 68 of the
Act can be made only where any amount is found credited in the
books as defined u/s 2(12A) of the Act maintained by the assessee.
For the above proposition the Ld. Counsel places reliance on the
decision of the Hon’ble Jurisdictional High Court in the case of CIT
Vs. M/s Mayawati (338 ITR 563) and the decision of the coordinate
bench in the case of Smt. Babbal Bhatia Vs. ITO in ITA
No.5430/Del/2011 dated 08.06.2018. The Ld. Counsel thus submits
that a cash credit appearing in assessee’s passbook relevant to a
particular previous year, in a case where the assessee does not
maintain books of account does not attract the provisions of section

68 of the Act.

5.  On the other hand, the Ld. DR submits that in the case of
Janak Goyal Vs. DCIT the coordinate bench of the Delhi Tribunal in
ITA Nos.937 & 938/Del/2012 dated 13.05.2019 held that bank
account is akin to books of account and, therefore, there is no
requirement that the books of account should be maintained by the
assessee himself and confirmed unexplained bank deposits u/s 68 of

the Act. Ld. DR further submits that even otherwise quoting a
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wrong section to an addition made is not a fetal action for not

sustaining the addition.

6. Heard rival submissions, perused the orders of the authorities
below. Perusal of the assessment order suggests that the addition
was made based on the credits appearing in the bank statement of
the assessee who is an individual filing return in Form ITR-2. The
undisputed fact is that the assessee is not into any business and he
does not have any income under the head “income from business or
profession”. The assessee for the assessment year under
consideration reported income under the head “house property and
capital gains”. However, the AO made addition of Rs.1,79,639/-
u/s 68 of the Act which are the credits appearing in the bank

account of the assessee.

7. The question as to whether the passbook/bank statement
constitute books of account so as to treat the credits in such
passbook/bank statement as unexplained credit u/s 68 of the Act
has been decided by the Jurisdictional High Court in the case of CIT
Vs. M/s Mayawati (338 ITR 563), wherein the Hon’ble High Court
held that the cash credit appearing in assessee’s passbook relevant
to a particular previous year in a case where the assessee does not
maintain books of account does not attract the provisions of section
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68 of the Act. Following this decision the coordinate bench of the
Delhi Tribunal in the case of Smt. Babbal Bhatia vs. ITO in ITA
Nos.5430 & 5432/Del/2011 dated 08.06.2018 held that no addition
u/s 68 of the Act based on the credits appearing in the
passbook/bank statement when no books of account are maintained
in the ordinary course of the business of the assessee. While

holding so the Tribunal observed as under: -

“3. Vide a letter dated 12.03.2018, the assessee raised an
additional ground of appeal which reads as under:

"The Assessing Officer has erred in law in making
addition being cash deposits in the bank accounts u/s
68 of the Act despite the fact that the appellant
admittedly does not maintain books of account and,
therefore, the said charging of section 68 cannot be
pressed to service."

4. Since the grievance raised vide additional ground goes to
the root of the matter, we decided to hear the
representatives of both the sides on this point of law.

5. Briefly stated, the facts of the case are that as per the
ITD system, the Assessing Officer came to know that the
assessee has deposited cash in bank accounts maintained
with Indian Bank, State Bank of India and State Bank of
Hyderabad and has also received rent. On finding that no
return was filed, proceedings u/s 147 of the Act were
initiated after recorded reasons and accordingly, statutory
notice u/s 148 of the Act was issued and served upon the
assessee. In response to the notice, the assessee filed
returns of income for the respective assessment years.

6. The assessee was asked to explain the sources of the cash
deposited in the bank accounts. The assessee filed cash
flow statement alongwith with the submission that part of

6
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the cash deposited was received from sales and balance
amount represents withdrawals made from other banks.

7. The Assessing Officer was of the opinion that the
returned income of the assessee does not in any manner
justify the claim of receipts of cash from sales and deposits
in the bank accounts.

8. The Assessing Officer proceeded by invoking the
provisions of section 68 of the Act and made addition of Rs.
56.03 lakhs in assessment year 2010-11, Rs. 84.50 lakhs in
assessment year 2011-12 and Rs. 4.50 lakhs in assessment
year 2012-13.

9. The assessee carried the matter before the ld. CIT(A) but
without any success.

10. Before us, as mentioned elsewhere, the ld. counsel for
the assessee vehemently stated that the additions
made u/s 68 of the Act is uncalled for as the assessee had
made it very clear in the return of income itself that she is
not maintaining any books of account. Therefore, making
addition u/s 68 of the Act is untenable in law as the said
section is applicable only when the credits are found in the
books of account of the assessee. In support of his
contention, the ld. counsel for the assessee relied upon
various judicial decisions which we will discuss later on.

11. The ld. DR strongly objected to the additional ground
raised by the assessee stating that this plea was never
taken before the first appellate authority. The ld. DR
further stated that it is immaterial under which section the
addition is made as long as the assessee is unable to explain
the sources of cash deposits in the bank accounts. It is the
say of the ld. DR that the assessee never filed return of
income voluntarily and it was only after detection of the
cash found to be deposited in the bank accounts, the
assessee filed return of income for the respective
assessment years. The ld. DR continued by stating that
though the assessee has claimed to have filed return of
income under presumptive taxation, but nowhere in the
return of income the assessee has shown that the income
has been filed under presumptive taxation. The ld. DR
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pointed out that even the returned income is not as per the
presumptive rate of tax as mentioned u/s 44AF of the Act.
It is the say of the ld. DR that the turnover and the profit
shown by the assessee does not entitle the assessee to
claim immunity under presumptive taxation.

12. Opposing the judicial decisions relied upon by the (d.
counsel for the assessee and in support of his claim, the ld.
DR relied upon the decision of the Tribunal [Special Bench]
Delhi in the case of Manoj Aggarwal, Bemco ITA No.
163/ASR/2003. The ld. DR further relied upon the decision
of the coordinate Bench of the Tribunal in the case of Renu
Aggarwal 22 Taxmann.com 94 which was affirmed by the
Hon'ble High Court of Allahabad in 358 ITR 483. The ld. DR
also relied upon the decision of the Hon'ble Bombay High
Court in the case of Arun Kumar J. Muchhala [2017] 85
Taxmann.com 306.

13. The ld. DR concluded by stating that the additions have
been made by the Assessing Officer because the assessee
could not explain the sources of cash deposits in the bank
accounts and it is immaterial to say that the additions
cannot be made u/s 68 because in any case the additions
have to be made.

14. Representative of both the sides were heard at length,
case records carefully perused and judicial decisions
carefully considered. The undisputed fact is that the cash
was deposited in the bank accounts of the assessee. It is
true that the returned income does not match the
presumptive rate of tax on the gross turnover of the
assessee. It is equally true that in the returns of income
itself the assessee made it very clear that she is not
maintaining books of account. If the revenue authorities
were of the view that the returns have not been filed as
per provisions of section 44AF of the Act, nothing
prevented the officers to treat the return of income as
invalid return of income.

15. The Assessing Officer straightaway proceeded by
applying the provisions of section 68 of the Act to the cash
found deposited in the bank accounts knowing fully well
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that the assessee was not maintaining any books of
account.

16. The coordinate Bench in the case of Om Prakash Sharma
2256/DEL/2009 has held as under:

"9. Coming to the merits of the case, undisputedly, the
addition of 913000 was based only on some entries in
the bank account of the assessee. The assessee was
found not to have maintained any books of account.
Now, as correctly observed by the CIT(A), the
passbook/bank statement supplied by the bank to the
assessee does not amount to a book of account of the
assessee. It being only a copy of customers' account in
the books maintained by the bank, a bank does not act
as an agent of its customer. It also cannot be said that
banker maintains a passbook under the instructions of
the account holder. The provisions of section 68 of the
Act are, therefore, not attracted where the assessee
does not maintain books of account. The CIT(A), in this
regard, has rightly placed reliance on 'CIT vs.
Bhaichand H. Gandhi’, 141 I.T.R. 67(Bom.), ‘Sampat
Automobile vs. ITO', 96 TTJ(D)368, ‘Ms. Mayawati vs.
DCIT, 113 TTJ 178(Del.) and ‘Sheraton Apparels vs.
ACIT', 256 I.T.R. 20(Bom.). It is correct that since no
books of account are maintained in the ordinary course
of the business of the assessee, in the absence of any
corroborative evidence to support action u/s 68 of the
Act, no such addition is tenable."”

17. In the case of Baladin Ram Vs. CIT [1969] 7 ITR 427, the
Hon'ble Supreme Court has held as under:

"4. In Baladin Ram v. CIT [1969] 71 ITR 427, it has been
held by the Supreme Court that it is now well settled
that the only possible way in which income from an
undisclosed source can be assessed or reassessed is to
make the assessment on the basis that the previous
year for such an income would be the ordinary
financial year. Even under the provisions embodied
ins. 68 of the said Act, it is only when any amount is

9
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found credited in the books of the amount so credited
may be charged to tax as the income of that previous
year, if the assessee offers no explanation or the
explanation offered by him is not satisfactory.

5. As the Tribunal has pointed out, it is fairly well
settled that when moneys are deposited in a bank, the
relationship that is constituted between the banker
and the customer is one of debtor and creditor and not
of trustee and beneficiary. Applying this principle, the
pass book supplied by the bank to its constituent is
only a copy of the constituent's account in the books
maintained by the bank. It is not as if the pass book is
maintained by the bank as the agent of the
constituent, nor can it be said that the pass book is
maintained by the bank under the instructions of the
constituent. In view of this, the Tribunal was, with
respect, justified in holding that the pass book
supplied by the bank to the assessee in the present
case could not be regarded as a book of the assessee,
that is, a book maintained by the assessee or under his
instructions. In our view, the Tribunal was justified in
the conclusions at which it arrived.”

18. The Hon'ble jurisdictional High Court of Delhi in the
case of CIT Vs. Ms. Mayawati reported in 338 ITR 563 [DEL]
has held as under:

"As the ITAT has come to the conclusion that Section
68 has no applicability to the facts of the present case
as the assessee is not maintaining any books of
accounts. If that be so Section 68 does not apply in this
case for the simple reason cheque received from
Mr.Pankaj Jain has been deposited in her bank account
in this regard. The ITAT was of the opinion that
balance sheet/statement of the affairs cannot be
equated to books of account because a pass book of the
bank cannot be treated as a book of account of the
assessee because this is proved by the banker, which is
given to its customer and is only a copy of the

10
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customer"s account in the books maintained by the
bank. The bank does not act as an agent of the
customer nor can it be said that the banker maintains
the pass book under instructions of the customer
(assessee) the relationship between the banker and
customer is one of the debtor and creditor only.
Therefore, a cash credit appearing in assessee“s pass
book relevant to a particular previous year, in a case
where the assessee does not maintain books of account,
does not attract the provisions of Section 68.”

19. All the aforementioned decisions reveal that an
addition u/s 68 of the Act can only be made where any sum
is credited in the books of the assessee maintained for any
previous year. Thus, the very sine qua non for making of
an addition u/s 68 of the Act presupposes a credit of the
amount in the books of the assessee. We are not being
oblivious of the settled position of law that the statutory
provision has to be strictly construed and interpreted as
per its plain literal interpretation and no word howsoever
meaningful it may so appear can be allowed to be read
into a statutory provision in the garb of giving effect to
the underlying intent of the legislature. The scope and
gamut of the aforesaid statutory provision is to be
construed by according a plain meaning to the language
used in section 68. We are of the considered view that a
credit in the bank account of an assessee cannot be
construed as a ‘credit’ in the books of the assessee for the
very reason that the bank account of an assessee cannot be
held to be 'books’ of the assessee. The account of the
assessee in the books of the bank is different from the
books of the assessee.

20. Our view is fortified by the judgment of the Hon'ble
High Court of Bombay in the case of Bhaichand N Gandhi
141 ITR 67 wherein the Hon'ble High Court has held as
under:

"As the Tribunal has pointed out, it is fairly well
settled that when moneys are deposited in a bank, the
relationship that is constituted between the banker
and the customer is one of debtor and creditor and not

11
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of trustee and beneficiary. Applying this principle, the
pass book supplied by the bank to its constituent is
only a copy of the constituent's account in the books
maintained by the bank. It is not as if the pass book is
maintained by the bank as the agent of the
constituent, nor can it be said that the pass book is
maintained by the bank under the instructions of the
constituent. In view of this, the Tribunal was, with
respect, justified in holding that the pass book
supplied by the bank to the assessee in the present
case could not be regarded as a book of the assessee,
that is, a book maintained by the assessee or under his
instructions. In our view, the Tribunal was justified in
the conclusions at which it arrived.”

21. In the case of Anandram Ratiani, the Hon'ble Guwahati
High Court has also held that a perusal of section 68 of the
Act shows that in relation to expression "books" the
emphasis is on the word 'Assessee’ meaning thereby that
such books have to be books of the assessee himself and
not of any other assessee.

22. It is correct that since no books of account are
maintained in the ordinary course of business of the
assessee, no such addition u/s 68 of the Act is tenable.

23. Coming to the decisions relied upon by the ld. DR, the
first relates to the Special Bench of the Delhi Tribunal in
the case of Manoj Aggarwal [supra] which was pronounced
on 25.07.2008. As mentioned elsewhere, the judgment of
the Hon'ble Delhi High Court in the case of Ms/ Mayawati
[supra] is dated 03.08.2011 which means that the
judgment of the Hon'ble jurisdictional High Court was not
available before the Special Bench. Reliance was also
placed on the judgment of the Honble High Court of
Bombay in the case of Arun Kumar J. Muchhala [supra], but
we find that in that case the assessee took the plea for the
first time before the Hon'ble court that he has not
maintained books of account and, therefore, those
amounts cannot be considered u/s 68 of the Act. Whereas
in the case in hand, the undisputed fact is that the
assessee had made it very clear in the returns of income

12
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case of M/s Mayawati squarely applies to the facts of the assessee’s
case. Thus, following the above decision, | hold that addition u/s

68 of the Act in the case of the assessee is not sustainable. The AO
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that she is not maintaining books of account and yet the
Assessing Officer proceeded to make assessment by
invoking provisions of section 68 of the Act.

24. The ld. DR has also relied upon the decision of the
coordinate bench in the case of Renu Aggarwal [supra]
which has been affirmed by the Honble High Court of
Allahabad. But we find that the facts of this case are
clearly distinguishable from the facts of the case in hand
in as much as in that case the assessee was maintained
books of account of her proprietorship concern and
claimed to have received the gifts in her individual bank
account and the bench was of the view that the deposits so
made was utilized in the regular business of the assessee
for which the assessee has maintained regular books of
account.

25. As discussed hereinabove, there are decisions in favour
of the assessee and there are decisions in favour of the
Revenue. But, as mentioned elsewhere, the Hon'ble
jurisdictional High Court of Delhi in the case of Ms.
Mayawati [supra] has decided similar issue in favour of the
assessee and we are governed by the Hon'ble jurisdictional
High Court of Delhi. Accordingly, respectfully following
the same, we allow the additional ground of appeal so
raised by the assessee and direct the Assessing Officer to
delete the additions so made u/s 68 of the Act in the
respective assessment years which are under appeal before
us.”

Ratio of the decision of the Jurisdictional High Court in the

is directed to delete the addition made u/s 68 of the Act.
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9. Since | have directed to delete the addition on the point of
law, it is not necessary to go into the merits of the addition at this

stage.

10. In the result, appeal of the assessee is partly allowed as

indicated above.

Order pronounced in the open court on 18/12/2024

Sd/-
(C.N. PRASAD)
JUDICIAL MEMBER

Dated: 18/12/2024
*Kavita Arora, Sr. P.S.

Copy of order sent to- Assessee/AQ/Pr. CIT/ CIT (A)/ ITAT
(DR)/Guard file of ITAT.

By order

Assistant Registrar, ITAT: Delhi Benches-Delhi
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